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PREFACE. 


It  has  been  argued  thttt  no  one  but  a  lawyer,  or  one 
expedmg  to  be  a  lawyer  would  read  a  book,  or  series 
of  books,  devoted  to  tbe  principles  of  kgal  scknoe.  The 
kindly  reception  of  the  Cydopedia  of  Law  by  the  gen- 
eral public,  regardless  of  the  present  caUing  of  the 
readers,  indicates  that  there  is  a  demand  for  such  books 
outside  of  the  field  of  professiooml  instruction,  and  tha/t 
if  tbe  subject  of  jurisprudence  is  made  presentable  and 
freed  from  the  unnecessary  verbiage  and  circumlocution 
of  the  avemge  legal  text-book,  that  there  are  many  peo- 
ple, aside  from  students  and  lawyers,  who  will  gladly 
give  some  tune  to  ibe  oonenderation  of  tins  brandbi  of 
education. 

There  are  various  reasons  why  a  series  of  books  de- 
voted to  stating  esod  explaining  the  elements  and  basic 
principles  of  American  law  shouM  be  well  received  to- 
day, especially,  if  they  are  not  stuffed  with  endless 
matters  which  are  of  little  use  except  to  take  up  space. 
Tlius,  there  never  was  a  time  when  there  were  more 
young,  amUfaious  and  aspiring  minds,  who  like  Lincoln, 
desdre  to  <cHmb  to  higher  spheres  of  usefulness  by  edu- 
carting  then*  minds,  and  who  must  do  this,  if  at  all,  along 
with  otber  labors  by  utilizing  spare  moments.  Again, 
there  is  more  (need  und^  our  scheme  of  government,  in 
u  iii 
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which  the  orgfioizatian  and  conduct  cf  Ihe  gayermnent 
rests  primarily  upon  the  whok  people,  for  each  citizen 
to  know  somethmg  of  the  history  of  £he  laws  and  f  unda- 
menftal  regulations  uj>an  whidi  all  cinhzed  states  and 
govemroents,  as  well  as  societies,  are  based.  We  be- 
lieve, therefore,  that  there  cannot  be  a  more  useful  and 
essential  course  of  reading  said  instpiction  to  fit  a  man 
for  the  active  duties  of  life  than  that  which  covers  the 
field  of  jurisprudenice. 
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CHAPTER  I. 

BAILT  MIflTOSY  AND  W&TIESS  ON  INTEBNATIONAL  LAW. 

Sec  1»50 .♦  GREEKS  KNEW  NOTHING  OP 
INTERNATIONAL  LAW.— Notwithstanding  the 
advanced  civilization  of  the  Greeks  in  the  arts  and 
sciences  they  contributed  little  or  nothing  to  the  subject 
of  mtemational  law.  In  thebr  dealings  with  other  na- 
tions they  were  typical  barbarians.  Captives  taken  in 
their  wars  were  either  killed  or  made  slaves.  Piracy 
was  a  regular,  if  not  an  honorable  profession.  They 
had  some  notion  of  international  rules  as  they  would 
not  make  war  unheralded,  that  is,  without  giving  notice. 
Among  themselves  they  had  a  league  called  the  Am- 
phyctionic  Council,  the  purpose  of  whidbi  was  to  affect 
the  peaceful  settlement  of  difficulties  arising  among  its 
members.  But  neither  Plato  in  his  "Republic,"  nor 
Aristotle  in  "Politics,"  give  any  space  or  thought  to  the 
subject  now  known  as  international  law. 

Sec  1951.  INTERNATIONAL  LAW  UNDER 
TBTE  ROMANS.— The  early  Romans  were  as  great 
foes  to  civilization  as  the  Greeks.    Slave  dealers  traveled 

♦This  book  is  Vol.  1«  of  The  Cyclopedia  of  Law,  the  fonntt 
1,949  sections  oomprise  the  first  eleven  books  of  the  series. 
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with  the  victorious  armies ;  and  all  foreigners  coming  into 
tlie  Roman  Forum  were,  under  Hie  theory  of  the  law, 
slaves,  and  had  no  metliod  of  protection  against  any 
grievances  whidbi  befell  them. 

Later  the  Romans  developed  in  their  Jus  Gentium 
(Law  of  Nations)  something  akin  to  international  law. 
The  Jus  Gentium  was  the  law  applicable  to  controver- 
sies between  Romans  proper  and  the  citizens  of  Latium» 
or  surrounding  tribes  or  nations,  when  tried  in  Rome. 
And  Hie  same  sort  of  an  inter-tribal  law  developed 
among  the  Crerman  tribes,  called  the  Jus  Commune 
Germamca. 

The  Romans  also  had  a  law  governing  the  arrange- 
ments for  making  war,  called  the  Jus  FecUde^  and  a 
Fecial  College,  composed  of  a  certain  number  who  were 
to  investigate  and  decide  whether  war  should  be  declared 
or  not,  and  their  procedure  was  governed  by  certain 
rules.    If  war  was  made  it  was  always  heralded. 

The  Roman  law  proper  was  called  the  Ju^  Civile 
(Civil  Law)  and  has  had  considerable  influence  on  the 
present  international  law,  by  reason  of  being  spread 
over  Europe  at  the  fall  of  the  Roman  Empire,  and  be- 
comdng  a  part  of  the  law  of  every  modem  nation.  The 
Civil  Law  was  adopted  by  the  ecclesiastical  courts  and 
admiralty  courts  in  England,  and  enters  as  a  factor  in 
equity  and  commercial  law.  It  is  also  the  basis  of  the 
law  in  the  State  of  Louisiana. 

Sec.  1952.  EXPLANATION  OF  THE  ROMAN 
CIVIL  LAW. — The  Roman  Civil  Law  originated  with 
the  XII  Tables  as  early  as  449  B.  C,  and  these  were  sup- 
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posed  to  have  been  framed  by  legbktors  who  went 
abroad  and  selected  tiie  best  laws  from  the  various  na- 
tions and  put  tbem  into  a  very  simple  and  concise  sys- 
tem. 

By  file  time  of  Emperor  Augustus  the  body  of  the 
law  had  developed  greatly  and  was  composed  of  three 
classes  or  factors.  These  were:  1.  Besponsae  Pruden- 
turn,  or  the  replies  or  decisions  of  learned  men,  which 
had  been  collected  and  formed  a  part  of  the  law.  2.  De- 
crees of  the  Senate,  it  being  one  of  the  law  making  pow- 
ers, its  decrees  had  the  force  of  public  laws.  8.  Plebis" 
dta,  or  common  statutory  law,  or  private  law.  In  addi- 
tion to  these  there  was  the  laws  of  the  Praetor,  who  on 
being  elected  published  an  edict  in  regard  to  the  laws. 
These  becoming  very  voluminous  were  happily  summed 
up  by  a  Praetor  in  the  reign  of  Emperor  Hadrian,  and 
this  edict  was  followed  afterwards.  In  the  year  169, 
The  Institutes  of  Gahis  in  four  books  was  published,  the 
first  law  book.  In  the  reign  of  Constantine,  806,  the  de- 
crees of  the  Emperor  were  laws,  and  these  decrees  were 
codified  in  the  Theodosian  Code  in  488. 

Early  in  the  reign  of  Justinian,  about  527,  he  ap- 
pointed a  commission  to  revise  the  laws  and  make  a 
new  edition  of  them  in  more  compact  form.  The  re- 
sult of  this  was  the  Codex,  a  codification  of  imperial  de- 
crees; Hie  Pandects  or  Digest  in  fifty  books,  being  a 
digest  of  the  great  law  writers  or  law-givers  found  in 
over  two  thousand  other  books.  For  the  use  of  students 
an  abridgement  of  these  books  was  made,  called  Justin- 
ian's Institutes  in  four  books. 
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It  is  this  classical  law,  developed  by  the  experience  of 
centuries  and  polished  by  the  intellects  of  countless 
sages,  that  spread  itself  over  Europe  at  the  fall  of  the 
Roman  Empire,  with  its  leading  savants  to  inculcate  it. 
No  wonder  then,  that  its  influence  is  felt  in  the  legal  sys- 
tem of  every  European  nation.* 

Sec  1958.  CONDITIONS  IN  THE  MIDDLE 
AGES.— From  the  fifth  to  the  tenth  century  little  prog- 
ress was  made  in  international  law;  war  was  waged  with- 
out governing  rules;  hostages  were  slain;  and  ship- 
wrecked mariners  were  killed  or  made  slaves.  Thus 
Richard  Cour  de  Lion  returning  from  the  Crusades  was 
imprisoned  in  Austria.  It  was  a  time  of  lawlessness  and 
brutality;  piratic  expeditions  were  fitted  out  to  plunder 
defenceless  cities,  and  this  was  one  of  the  reasons  that 
persons  shipwrecked  were  dealt  with  so  harshly,  as  they 
were  considered  as  pirates  who  would  bum  and  murder 
if  they  had  the  power. 

Sec.  1954.  AMELIORATING  INFLUENCES 
FROM  THE  TENTH  TO  THE  SIXTEENTH 
CENTURY.— From  the  tenth  to  the  sixteenth  century 
there  were  certain  ameliorating  influences  making  for 
the  advancement  of  law  and  order  between  nations. 
These  were: 

1.  Chivalry.  This  was  based  upon  an  advanced  sys- 
tem of  morals  and  conduct.  All  knights  were  in  duty 
bound  to  be  devout  or  religious;  to  be  humane  towards 
prisoners;  never  to  commit  slaughter  in  cold  blood;  to 

*8ee,  Maine's  Andent  Law ;  Gibbon,  Dec  &  Fall,  Chapter  44. 
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be  faithful  to  their  word  of  honor;  and  to  recognize 
every  memfber  of  their  order  as  a  brother  regardless  of 
nationality.  From  this  sprang  the  custom  of  paroling 
prisoners,  the  declaration  of  war  by  heralds,  and  some- 
times even  the  fixing  of  the  time  and  place  of  battle. 

2.  The  miity  of  Christian  Europe  caused  by  the  Cru- 
sades. By  Christian  Europe  at  that  time  was  meant  all 
of  Europe  save  Russia  and  Turkey.  The  Crusades 
were  a  series  of  wars  started  by  the  so-called  Christian 
nations  to  rescue  the  birth  place  of  Christ  from  the  Mo- 
hammedans, who  were  regarded  as  heathens.  Prior  to 
the  Crusades  the  various  nations  were  continually  at 
war,  but  their  co-operation  in  the  Crusades  for  a  time 
put  an  end  to  these  and  caused  their  woi'king  together 
for  a  common  end.  Instead  of  being  enemies,  they  be- 
gan to  look  upon  each  other  as  brothers,  allies  and 
equals. 

8.  The  treaties  and  commercial  relations  ensuing 
from  their  dose  connection.  Prior  to  the  Crusades  the 
treaties  were  commonly  broken,  but  during  their  contin- 
uance they  were  usually  respected,  and  this  paved  the 
way  for  further  commercial  treaties  and  relations.  The 
feudal  lords  were  poor  in  money  and  had  to  borrow  from 
the  Italian  bankers.  So  the  shipping  for  the  Crusaders 
was  furnished  by  the  maritime  cities,  and  in  these  vari- 
ous ways  commercial  intercourse  was  stimiilated,  and 
international  rules  and  regulations  began  to  appear. 

4.  The  humane  influence  of  Christianity  and  the  re- 
straining influence  of  the  clergy  over  the  kings  and 
princes  of  Europe.    The  diurch  and  dergy  used  their 
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influence  to  get  the  various  potentates  not  to  battle  on 
Sunday,  and  then  to  refrain  from  war  for  certain  pe- 
riods of  time.  These  restraints  were  only  operative  as 
against  Christian  nations,  the  infidels,  or  heathen  nations 
were  under  a  ban,  and  it  was  considered  illegal  to  make 
an  alliance  with  them  even  for  a  good  purpose, — a  view 
shared  by  Lord  Coke,  and  Grotius  and  others. 

5.  The  centralization  of  power  in  the  Pope  and  in 
the  Emperor,  or  head  of  the  so-called  Holy  Roman 
Empire.  The  Pope  had  the  greatest  of  power,  he 
claimed  to  be  the  Vioe-gerent  of  Grod  on  earth  in  spirit- 
ual matter,  while  the  Emperor  of  the  Holy  Roman  Em- 
pire was  Grod^s  Vice-gerent  in  temporal  matters.  But 
frequently  these  brothers  failed  to  agree  as  to  their  re- 
spective spheres  and  each  would  try  to  overthrow  \he 
other.*  Sometimes  one  was  in  the  ascendant  and  some- 
times  the  other.  At  times  the  Pope  was  made  the  arbi- 
ter of  questions  arising  between  the  crusading  nations, 
and  at  others  these  international  questions  were  sub- 
mitted to  the  Emperor.  As  a  result  there  was  more  or 
less  concord  between  the  Christian  nations  of  Europe, 
with  commercial  relations  and  treaties  between  them, 
and  the  arbitration  of  international  questions.! 

Sec  1955.  STATUS  OF  INTERNATIONAL, 
LAW  IN  THE  SIXTEENTH  CENTURY.— In 


^One  of  the  chief  items  of  dissension  between  the  Pope  and  the 
Emperors  was  the  right  to  appoint  bishops.  This  was  settled  by 
the  concordat  of  Calyxtus. 

fSee  Bryce^s  "Holy  Roman  Empire/'  Ch.  16;  Hallam's  Mid- 
dle Ages,  Part  2,  Ch.  7. 
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the  sixteenth  century  diplomatic  relations,  treaties,  alli- 
ances, and  commercial  codes  were  everywhere  being  es- 
tablished. And  the  events  tending  to  help  along  these 
international  relations  were: 

1.  llie  strife  between  Francis  I,  of  France,  and 
Charles  V,  of  Grermany,  involving  at  times  nearly  all  of 
the  nations  of  Europe. 

2.  The  great  commercial  and  maritime  developments 
in  Spain,  Holland,  and  England.  It  being  a  period  of 
discovery,  exploration  and  colonization.  In  this  period 
Spain  conquered  Peru  and  Mexico  and  colonies  were  be- 
ing founded  in  India  and  America.  In  their  discoveries 
and  explorations  these  rival  nations  came  into  conflict 
with  one  another.  These  conflicts  lead  to  negotiations 
tending  to  settle  points  of  difference,  as  a  result  of  whidi 
diplomacy  became  an  art  practiced  and  fostered  by  all 
nations.  To  look  after  their  various  interests  ambassa- 
dors were  sent,  and  resident  ministers  were  appointed 
at  each  of  the  principal  courts.  Whether  the  hoDOT  of 
sending  the  first  minister  belongs  to  Spain  or  France  is 
in  dispute.  International  relations  and  intercourse  in  a 
modem  sense  of  the  term  may  be  said  to  date  from  the 
sixteenth  century. 

Sec.  1956.  IN  1625  THE  FIRST  WORK  ON 
INTERNATIONAL  MATTERS  APPEARED, 
CALLED  "PEACE  AND  WAR"  BY  GROTIUS. 
—In  1625  Hugo  de  Groot,  a  native  of  Holland,  and 
later  a  diplomat  to  England,  and  by  reason  of  political 
and  religious  views  an  exile,  having  escaped  from  prison 
to  France,  wrote  his  great  work  entitled  *l>e  Jure  Belli 
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et  Pacis,"  (The  Law  of  Peace  and  War) .  Tins  book  is 
regarded  as  the  foundation  of  tiie  science  of  interna- 
tional law.  Grotius,  which  is  the  latinized  form  of  his 
name  '"Groot,"  while  living  in  France  was  ap]|y>inted 
ambassador  to  Paris  by  the  Swedish  queen.  It  being 
customary  to  appoint  accomplished  men  of  other  na- 
tions as  such  representatives. 

About  this  time  Europe  was  worn  out  with  wars  and 
the  people  were  becoming  awakened  to  the  problem  as 
to  the  necessity  and  justice  of  waging  war.  Some  per- 
sons came  to  the  conclusion  that  wars  were  never  justi- 
fiable under  any  conditions,  and  the  sect  known  as 
Quakers  resulted.  Grotius  started  out  to  ascertain 
whether  or  not  war  was  justifiable  in  any  case,  and  in 
doing  so  he  went  back  to  the  dawn  of  history  to  find  out 
if  the  good  men  of  all  ages  had  been  ia  favor  of  war, 
and  finding  that  they  were,  he  concluded  that  war  must 
be  justifiable  in  certain  cases.  That  the  lack  of  humanity 
exhibited  in  war  was  unjustifiable,  and  aimed  to  get  cer- 
tain general  rules  for  the  regulations  of  nations  in  times 
of  war.  His  work,  coming  as  it  did,  produced  a  pro- 
found impression,  and  did  much  to  pave  the  way  for  the 
adoption  of  better  rules  for  the  conduct  of  wars  between 
nations.  About  the  same  time  Albertus  Gentius  in 
Italy,  and  a  Spaniard  by  the  name  of  Suarer  were  writ-*^ 
ing  along  the  same  lines. 

The  only  criticism  on  Grotius'  work  was  the  assump- 
tion that  what  was  justified  in  the  past  should  be  so  in 
the  present,  not  making  sufiicient  allowance  for  the 
moral  and  ethical  growth  of  people  under  an  upward 
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civilization.  But  his  work  was  a  great  advance  and  was 
welcomed  by  the  people  generally  as  containing  many 
ivbolesome  truths  whidi  few  dared  to  utter,  and  justi- 
fies his  being  styled  the  '"father  of  international  law." 

Sec  1957.  OTHER  WRITERS  ON  INTER- 
NATIONAL LAW. — ^Among  the  conspicuous  writ- 
ers on  the  subject  of  International  Law,  or  Law  of  Na- 
tions as  it  was  formerly  called,  may  be  mentioned  the 
following: 

PuflPendorf,  a  professor  of  Heidelberg,  who  lived 
from  1681  to  1694,  wrote  a  work,  treating  of  the  law 
as  it  ought  to  be  rather  than  as  it  was. 

VatteFs  work  was  used  in  the  days  of  the  American 
Revolution,  the  author  was  a  Swiss  by  birth  and  en- 
gaged in  the  service  of  the  king  of  Saxony  as  a  diplomat. 
His  work  was  written  in  French,  he  lived  from  1714  to 
1767. 

Bynkershoek,  a  writer  living  between  1678  and  1748, 
upheld  the  rights  of  neutrals  on  the  sea  against  the 
claims  of  Great  Britain.  The  first  volume  of  Kent's 
Commentaries  on  American  Law,  written  from  1826  to 
1880,  deals  with  the  subject  of  International  Law. 

Prof.  HeflFter,  of  Berlin,  is  the  author  of  a  volume  on 
the  subject  which  is  considered  a  very  high  authority. 
.Jeremy  Beniham,  and  Fhillimore  are  Englishmen 
who  have  written  books  treating  of  the  subject  of  In- 
ternational Law.    The  latter  was  an  English  admiralty 
judge,  and  dtes  many  historical  illustrations  in  his  work. 
Sir  Vernon  Harcourt  ako  wrote  a  number  of  pamphleta 
on  the  subject  during  the  American  Civil  war,  discussing 
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the  Engli^  point  of  view.  Other  English  writers  are — » 
Mannings  work  on  the  Law  of  Nations;  Prof.  Bernard, 
of  Oxf  ord,  who  was  one  of  the  commissioners  to  nego- 
tiate the  Alabama  treaty ;  Traverse  Twiss*  Law  of  Peace 
and  War;  and  Prof.  Lorimer,  of  Edinburgh.  A  recent 
work  by  W.  E.  Hall,  an  Admiralty  lawyer,  is  an  extd- 
lent  work. 

The  Frendi  writers  on  the  subject  are  Ortolan  and 
Hortef euille,  who  contend  for  the  rights  of  neutrals  aa 
the  sea  as  against  the  claims  of  Great  Britain. 

Calvo's  work  on  International  Law,  is  in  three  vol- 
umes, and  was  written  in  Frendi,  though  tiie  author  is  a 
South  American  from  Peru. 

Of  the  American  writers,  Chancellor  Kent's  first  vol- 
ume comes  first;  Judge  Story's  Conflict  of  Laws,  deals 
with  the  subject  somewhat;  Henry  Wheaton's  History 
of  International  Law,  and  Text-book  on  International 
Law  are  standard  works,  which  have  been  translated  into 
Chinese  and  Japanese.  Wheaton  was  an  American 
diplomat.  There  are  several  editions  of  Wheaton's 
work,  and  it  has  ihe  widest  circulation  of  any  book  since 
that  of  Grotius.  Dr.  Woolsey,  of  Yale  College,  has 
also  written  a  text-book  on  the  subject  Gkn.  Halleck 
is  another  American  who  wrote  on  ihe  subject  of  the 
law  of  war  during  our  Rebellion.  Prof.  Lieber,  of  tiie 
University  of  Soutli  Carolina,  drafted  a  code  of  rules  at 
the  request  of  President  Lincoln  to  be  used  in  the  Civil 
War.  David  Dudley  Field,  the  author  of  the  New  York 
Code,  also  undertook  to  codify  the  rules  of  international 
law. 
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Sec.  1958.  OF  THE  PLAN  FOLLOWED  BY 
THE  WRITERS  ON  INTERNATIONAL  LAW. 

— The  earlier  writers  on  international  law,  save  Gro- 
tius,  were  inclined  to  deduct  law  from  principle  of  nat- 
ural or  general  justice  rather  than  by  an  inquiry  as  to 
what  the  law  really  was.  Most  of  the  later  writers,  on 
the  other  hand,  have  sought  to  ascertain  what  the  law 
is  in  practice,  as  sanctioned  by  usage,  without  stopping 
to  inquire  what  justice  would  require  the  law  to  be. 
Fhillimore  and  Wookey  in  their  treaties  aim  to  combine 
Ihe  two  methods. 

The  subject  of  international  law  is  colored  by  the 
different  spirit  prevailing  in  different  countries  as  to  the 
rights  of  the  nations  on  the  sea,  and  the  rights  of  neu- 
trals, the  works  in  each  country  reflecting  the  spurit  there 
prevailing. 

The  decisions  of  French  courts  are  not  usually  given 
the  weight  of  precedents ;  while  in  England  and  America 
a  case  once  decided  is  regarded  as  a  precedent  and  has 
great  weight  in  deciding  future  cases. 
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CHAPTER  II. 

OF  THE  KATUBE  AND  SOURCES  OF  INTEBNATIOKAL  LAW. 

Sec  1959.  GENERAL  PROPOSITIONS  AC- 
CEPTED BY  ALL  NATIONS.— As  a  rule,  aU  dv- 
ilized  nations  recognize  a  state  or  nation  as  having  cer- 
tain rights  and  properties.  These  are:  1.  The  right  to 
exist.  2.  As  being  moral  persons,  and  having  a  moral 
personality  and  qualities  the  same  as  an  individual  8. 
Having  the  right  to  exist,  they  have  certain  rights  essen- 
tial to  existence,  and  eadi  is  under  obligations  to  recog- 
nize these  rights  in  others;  hence  each  state  has  ri^^ts 
and  obligations.  4.  Being  recognized  as  moral  personsf 
they  have  duties  to  perform,  as  well  as  rights  to  claim. 

5.  Being  in  relations  of  intercourse  with  each  other  from 
motives  of  convenience  and  expedience  they  adopt  cer- 
tain rules  and  regulations  to  govern  sudi  intercourse. 

6.  The  usages  more  or  less  completely  conform  to  the 
above  claimed  rights  and  obligations.  And  the  condi- 
tions congenial  to  the  existence  of  states  whidi  have 
grown  up  are  by  agreement,  express  or  implied,  recog- 
nized as  having  a  certain  binding  force  upon  them.  7.  As 
a  result,  we  have,  therefore,  a  basis  for  the  exposition  of 
the  principles  of  international  law  in  the  assent  of  all 
civilized  nations  to  the  following  principles: 

(a)  That  states  have  the  right  to  exist,  and  therefore 
have  dual  rights  and  obligations. 
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(b)  States  are  moral  persons,  and  therefore  have 
duties  and  claims. 

(c)  States  for  mutual  convenience  agree  as  to  cer- 
tain regulations  governing  their  intercourse. 

(d).  The  usages  approved  by  nations  generally  for 
the  regulation  of  conduct  towards  eadi  other  have  bind- 
ing force. 

Hence  it  may  be  said  that  international  law  is  based 
on  those  moral  principles  whidi  the  moral  sense  of  na- 
tions recognize  as  binding  on  them  in  their  mutual  rela- 
tions. This  may  be  said  to  be  the  ethical  foundation  of 
the  subject,  and  includes  all  those  rules  and  customs 
whidi  the  nations  have  agreed  upon  in  the  application  of 
moral  principles. 

Sec  1960.  OF  THE  OBJECTIONS  TO  THE 
TERM  "INTERNATIONAL  LAW."— Prof.  Aus- 
tin's objections  to  \he  term  "international  law**  Kes  in 
the  fact  that  the  word  "law/*  according  to  his  school  of 
thought,  designates  a  rule  laid  down  for  the  guidance  of 
an  intelligent  being,  by  an  intelligent  being  having 
power  over  him  to  enforce  it.  As  international  rules 
and  usages  have  not  this  binding  force  of  positive  law 
laid  down  by  a  sovereign  power,  the  term  is  not  a  happy 
one.*  The  historical  school  of  writers  reject  Austin's 
definition  of  law,  and  daim  that  law  results  from  the 
moral  principles  and  needs  of  a  people,  and  is  not  im- 
posed upon  them  by  a  sovereign  authority,  but  the  peo- 
ple select  the  law  and  the  sovereign  power  simply  ratifies 


^Austiii's  Jurisprudence,  VoL  1,  page  88. 
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the  laws  whidi  the  people  have  selected,  or  which  hare 
grown  up  by  long  usage  and  custom.  They  claim  tliat 
law  is  nothing  but  custom;  its  form  may  be  original  but 
its  substance  is  made  up  of  usages  from  time  imme- 
morial. Thus,  the  common  law  is  claimed  to  be  thus 
made  up.* 

Fitz  James  Stephens,  the  English  author  on  Criminal 
Law,  thinks  the  term  international  law  inexact  since  it 
applies  to  two  kinds  of  law,  statutory  law  and  usages, 
and  hence  is  ambiguous.  Lord  Coleridge  thinks  the 
term  "law"  thus  used  inexact  because  there  is  no  trib- 
unal to  coerce  the  rules  laid  down,  and  hence  there  is  no 
legal  sanction  which  is  the  case  in  a  law  properly  so- 
called.  To  these  objections  is  the  general  one  that  there 
is  no  definite  sanction  or  penalties  prescribed  for  a  viola- 
tion of  international  laws,  therefore  the  term  "interna- 
tional law"  is  said  to  be  inappropriate. 

Sec.  1961.  SAME  SUBJECT— WHAT  SANC- 
TIONS EXIST  FOR  INTERNATIONAL  LAW. 
— ^While  it  is  true  in  a  general  sense  that  there  is  no  trib- 
unal to  enforce  by  pains  and  penalties  the  rules  of  inter- 
national law,  and  no  determinate  authority  or  executive 
to  see  to  their  enforcement,  yet  there  are  certain  sanc- 
tions to  international  law  which  may  prove  quite  as  ef- 
fectual as  those  prescribed  for  the  enforcement  of  mu- 
nicipal laws.    These  are: 

1.  The  self-reproach  of  the  offending  nation;  that 
is,  the  punishment  coming  from  a  guilty  conscience  for 
the  wilful  violation  of  rules  of  right  and  justice. 

•Sir  Henry  Maine's  Ancient  Law. 
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2.  The  risk  of  being  attacked  by  the  nations  whose 
reciprocal  rights  have  been  transgressed. 

3.  The  punishment  by  Divine  Providence,  or  the 
self -vindicating  providence  of  moral  laws,  which  all  na- 
tions profess  to  believe.  That  is,  that  the  perseverance 
in  a  policy  of  injustice  will  be  eventually  unprofitable 
and  result  disastrously. 

4.  To  some  extent  the  usages  of  international  law 
are  enforced  by  determinate  tribunals,  and  even  enforced 
by  statutes.  Thus  in  the  case  of  vessels  captured  at  sea, 
tried  in  the  admiralty  courts,  the  usages  of  nations  are 
followed;  and  in  the  courts  of  arbitration  which  from 
time  to  time  have  been  agreed  upon  to  arbitrate  certain 
matters  between  nations. 

Sec.  1962.  SAME  SUBJECT— OTHER  NAMES 
USED  TO  DESIGNATE  THE  SUBJECT.— The 
criticism  of  the  term  "international  law"  has  resulted  in 
other  terms  being  used  or  suggested  to  designate  the 
subject.  Thus  the  subject  during  the  last  century  was 
known  as  the  "law  of  nations;"  Austin  suggested  the 
term  "international  morality,"  and  the  term  "interna- 
tional usages"  has  been  employed,  but  at  present  the  use 
of  the  term  "international  law"  to  describe  the  subject  is 
well  settled.    The  term  was  first  used  by  Bentham. 

Sec.  1968.  INTERNATIONAL  LAW  CON- 
SISTS OF  TWO  BRANCHES,  PUBLIC  AND 
PRIVATE  INTERNATIONAL  LAW.— Interna- 
tional  law  consists  of  two  branches;  public  and  private. 
Public  international  law  governs  the  mutual  relations  of 
states  with  respect  to  their  rights  and  duties,  as  in  peace 
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and  war.  Private  international  law,  also  styled  "con- 
flict of  laws/'  has  to  do  with  human  rights  in  general, 
and  those  private  relations  which  states  recognize  to  be- 
long to  persons  not  subject  to  their  authority.  Thus  the 
eflFect  of  a  contract  of  marriage  made  in  a  foreign  coun- 
try, or  of  a  will,  deed,  and  the  like,  are  topics  of  private 
international  law.  Where  the  laws  of  different  states  or 
nations  conflict  in  these  matters  it  has  been  referred  to 
under  the  appropriate  subject  in  the  various  books  of 
the  Cyclopedia  of  Law.  We  are  now  concerned  solely 
with  the  subject  of  Public  International  Law. 

Sec.  1964.  INTERNATIONAL  LAW  DISTIN- 
GUISHED FROM  THE  MUNICIPAL  LAW  OF 
A  STATE. — International  law  differs  from  municipal 
law  in  that  it  has  no  single  executive  charged  with  its 
administration,  and  that  it  is  enforced  by  direct  and  posi- 
tive pains  and  penalties.  But  many  principles  of  inter- 
national law  are  embodied  in  the  municipal  laws  of  the 
various  nations.  Thus,  it  is  forbidden  by  statute  for  per- 
sons to  enlist  in  times  of  peace  to  fight  against  another 
country.  The  common  law  of  England  and  the  United 
States  recognizes  the  international  law,  and  the  Consti- 
tution of  the  United  States  expressly  provides  that  Con- 
gress shall  have  power  to  punish  offences  against  the 
laws  of  nations.  In  1818  Congress  passed  an  act  spe- 
cifically forbidding  the  enlistment  of  our  citizens  to  fight 
against  nations  with  whom  we  were  at  peace.  But  re- 
gardless of  statute,  it  is  the  duty  of  a  nation  to  uphold 
the  rules  and  regulations  of  international  law,  so  that  a 
nation's  responsibility  may  be  broader  than  is  indicated 
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by  its  statutes,  as  was  the  case  with  England  in  our 
dyil  war  allowing  vessels  to  be  fitted  out  in  her  ports  to 
prey  upon  our  commerce. 

Sec  1965.  THE  CODE  OF  INTERNATIONAL 
LAW  IS  PROGRESSIVE  AND  IS  CON- 
STANTLY INCREASING.— The  code  or  body  of 
international  law  is  generated  in  the  intercourse,  friendly 
or  hostile,  between  the  various  nations,  and  is  constantly 
changing  or  being  enlarged.  It  is  said  that  every  great 
war  writes  some  new  statute  or  rules  on  the  book  of  in- 
ternational law.  Thus  prior  to  the  Crimean  war.  in  1854, 
privateering  had  been  allowed,  in  the  treaty  of  Paris, 
thirty-eig^t  nations  of  the  world  agreed  to  abolish  priva- 
teering in  time  of  war.  Since  that  time  none  of  the  con- 
tracting parties  could  lawfully  allow  privateering.  So 
in  times  of  peace  as  a  result  of  investigation  the  rules  of 
international  law  may  be  changed  or  added  to.  Thus 
when  coal  began  to  be  used  on  steam  boats  it  was  added 
to  the  list  of  contraband  articles  which  could  not  be  fur- 
nished by  neutrals  to  the  belligerent  nations  without  risk 
of  being  seized  as  contraband.  When  two  nations  have 
agreed  by  arbitration  or  treaty  to  settle  a  question  be- 
tween them,  they  may  submit  the  points  so  settled  to  the 
other  nations  for  acceptance,  and  if  accepted  they  then 
become  a  part  of  the  code  of  international  law. 

Sec  1966.  WHAT  IS  INTERNATIONAL 
LAW,  AND  WHERE  IS  IT  FOUND?— The  rules 
of  international  law  consist  of,  or  are  derived  from  the 
following  sources: 
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1.  Treaties  or  compacts  between  independent  na- 
tions. But  such  a  treaty  between  two  nations  does  not 
affect  other  nations  unless  they  choose  to  come  in  and 
assent  to  the  terms  of  the  treaty,  or  unless  the  signers  of 
the  treaty  announce  the  general  rule  for  themselves  in 
relation  to  all  other  nations.  The  treaty  is  in  effect  a 
contract  between  the  nations  which  are  parties  to  it. 
And  like  a  contract  a  treaty  which  has  been  obtained  un- 
der duress  or  contrary  to  all  justice,  may  have  no  bind- 
ing effect  thereafter.  Thus  when  Nax>oleon  got  posses- 
sion of  Ferdinand  VII,  of  Spain,  and  made  him  re- 
nounce his  right  to  the  crown,  it  was  subsequently  held 
to  be  of  no  validity  as  being  a  species  of  highway  rob- 
bery. But  a  treaty  obtained  fairly  as  the  result  of  a  war 
is  valid. 

The  silence  of  a  modem  treaty  concerning  a  doctrine 
previously  acquiesced  in,  may  indicate,  not  that  the  doc- 
trine is  abandoned,  but  that  it  is  so  generally  recognized 
that  a  re-statement  of  it  is  no  longer  necessary.  Thus  it 
would  be  utterly  unnecessary  to  re-state  in  a  treaty  that 
captives  in  war  should  not  be  treated  as  slaves. 

The  diief  treaties  of  importance  are  those  since  the 
treaty  of  Westphalia  in  1648,  and  are  about  thirty  in 
number.  These  are  considered  as  the  great  epoch  or 
milestone  treaties  in  international  law.* 

The  treaty  of  Westphalia  is,  by  conmion  consent,  the 
origin  of  the  modern  relations  of  the  European  states. 
It  was  the  beginning  of  a  group  of  treaties  to  sum  up 


♦See  Woolsey  Int.  Law,  Appendix. 
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the  end  of  the  thirty  years'  war,  and  has  settled  the  dis- 
putes of  a  number  of  states  to  the  present  day,  especially 
as  to  religious  matters.  These  treaties  were  agreed  to  by 
all  the  leading  powers  of  Europe,  and  settled  the  vexed 
questions  of  religion  and  territorial  boundaries.  For 
precedents  in  international  law  we  seldom  go  back  of  the 
treaty  of  Westphalia. 

Sec  1967.  SAME  SUBJECT— 2.  MANIFES- 
TOES AT  OUTBREAK  OF  WAR.— Another 
source  of  international  law  is  the  manifestoes  issued  by 
nations  at  the  outbreak  of  war,  and  the  dispatches  of 
secretaries  of  war,  and  the  Uke.  These  manifestoes  or 
proclamations  are  statements  of  their  ideas  and  conclu- 
sions as  to  the  principles  of  international  law,  and  the 
rules  governing  them  as  to  their  conduct  towards  neu- 
trals. Thus  in  the  Civil  war,  when  we  declared  a  block- 
ade, we  issued  a  declaration  as  to  blockades  and  the  rela- 
tions of  neutral  nations  thereto. 

Sec  1968.  SAME  SUBJECT— 8.  DIPLO- 
MATIC CORRESPONDENCE.— A  third  source  of 
international  law  is  the  diplomatic  correspondence  pub- 
lished by  the  various  governments.  It  is  a  common  cus- 
tom now  for  the  principal  governments  to  publish  a 
volume  of  iiiis  correspondence  each  year.  In  England 
this  pi^blication  is  called  the  "blue  book."  In  the  United 
States,  these  volumes  are  bound  in  red  and  called  the 
"red  book.'*  JThe  German  government's  publication  is 
called  the  "white  book."  These  books  of  correspondence 
indicate  the  stand  taken  by  the  respective  governments 
on  questions  of  intematicnial  law. 
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Sec.  1969.  SAME  SUBJECT— 4.  DECISIONS 
OF  PRIZE  COURTS  AND  INTERNATIONAL 
TRIBUNALS. — ^Another  source  of  international  law 
is  the  decisions  of  prize  courts  and  international  trib- 
unals. 

Prize  courts  are  courts  set  up  in  time  of  war  to  pass 
on  captures  at  sea.  They  are,  Uke  the  admiralty  courts, 
obliged  to  follow  the  international  law  on  the  subject. 

International  Tribunals  are  those  which  the  various 
nations  have  agreed  to  have  established  for  tte  decisions 
of  matters  of  controversy.  Thus  such  a  tribunal  was 
established  to  settle  the  Alabama  affair;  and  the  Behr- 
ing  Sea  controversy.  A  permanent  tribunal  has  long 
been  talked  of,  and  conferences  to  this  end  have  been 
held.  The  Hague  Arbitration  Tribunal  has  passed  on 
many  important  questions.  The  decisions  of  interna- 
tional tribunals  are  regarded  as  of  the  highest  authority 
as  likely  to  be  free  from  prejudice. 

Sec.  1970.  SAME  SUBJECT— 5.  AUTHORI- 
TATIVE WRITERS,  MARINE  CODES,  ETC.— 
Other  sources  of  international  law,  are  the  accepted  au- 
thors who  have  written  text-books  on  the  subject,  imd 
those  writers  who  have  been  appointed  to  give  their  opin- 
ions on  disputed  points  for  the  guidance  of  a  govern- 
ment. So  the  history  of  the  various  wars  and  the  nego- 
tiations incident  thereto,  afford  precedents  indicating 
what  the  international  law  on  various  questions  is.  So 
the  marine  codes,  and  usages,  and  ordinances  and  in- 
structions issued  to  prize  courts  indicate  what  is  accepted 
as  international  law.     The  marine  codes  are  of  very 
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ancient  origin  and  have  changed  but  slightly*  Thus  the 
law  of  Rhodes,  or  Rhodian  Code,  used  by  the  Romans, 
is  very  similar  to  modem  codes.  Among  the  Mediter- 
ranean provinces  a  numiber  of  marine  codes  sprang  up, 
and  were  recognized  as  binding.  One  of  these  early 
codes  was  known  as  the  law  of  Oleron;  another  the  code 
of  Wisby,  another  the  ''consulatus  del  mare."  From  all 
of  these  codes  was  drawn  up  the  Ordinance  of  Louis 
XIV,  of  France,  in  1641,  which  is  the  foundation  of  all 
modem  codes.  These  Marine  Codes  contained  pro- 
visions for  the  protection  of  sailors,  passengers,  regula- 
tions of  pilots,  and  the  Uke,  some  of  which  are  much  sim- 
ilar to  modem  provisions.* 

^Story's  Miscellaneous  Writings,  page  102;  Pardessus  His- 
tory of  Ccmunerce,  VoL  1. 
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CHAPTER  III. 

STATES  AND  THEIB  RELATIONS  IN  TIMES  OF  PEACE. 

Sec  1971.  MEANING  OF  A  STATE.— A  state 
is  explained  to  be  a  society  of  men  seeking  political  ends, 
professedly  by  means  which  are  in  accordance  with  jus- 
tice, having  a  stable  imd  responsible  organization  and  oc- 
cupying fixed  territory. 

A  society  of  men  for  religious  purposes  is  not  a  state, 
it  must  be  for  political  purposes.  And  associations  aim- 
ing to  accomplish  their  ends  by  immoral  or  unjust  means 
are  not  states,  however  complete  their  organization. 
Thus  pirates  banded  together,  with  government,  and 
rulers,  are  nevertheless  not  to  be  regarded  as  a  state. 

So  a  corporation,  which  may  perform  some  of  the 
fimctions  of  a  state  is  not  to  be  considered  a  state.  Thus 
the  East  India  Company,  which  had  a  wide  range  of 
powers,  was  not  a  state.  They  do  not  control  matters 
of  state,  and  are  not  independent  in  the  sense  of  a  na- 
tion. So  nomadic  or  wandering  tribes  with  no  fixed  and 
prescribed  territory  are  not  regarded  as  forming  a  state. 
This  is  the  modem  doctrine,  but  perhaps  was  not  true  in 
the  middle  ages,  when  tribes  wandered  from  place  to 
place,  but  were  still  regarded  as  a  nation.  The  present 
idea  of  fixed  territory  being  necessary  to  the  existence  of 
a  state  is  a  development  from  feudalism,  when  every- 
thing depended  on  the  possesion  of  land. 
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No  particular  number  of  persons  are  necessary  to  con- 
stitute a  state.  It  is  sufficient  if  it  meets  the  responsibili- 
ties of  a  state,  though  its  population  is  somewhat  limited. 
Thus  Texas  was  a  separate  state  at  one  time;  and  the 
Hawaiians  constituted  a  state  though  of  a  very  limited 
population.  Montenegro,  with  an  army  of  eighty  men, 
was  nevertheless  regarded  as  an  independent  state. 

The  distinction  usually  made  between  a  state  and  na- 
tion is  this:  A  nation  is  a  family  or  race  having  a  com- 
mon origin,  common  customs,  and  generally,  a  common 
language,  and  may  be  scattered  through  several  states. 
Thus  the  Grcrman  nation,  the  Hebrews,  and  the  Hke. 

A  state  may  be  made  up  like  Austria,  of  a  number 
of  distinct  peoples.  It  is  the  organized  political  society, 
or  entity,  whidi  is  the  state,  or  artificial  person  recog- 
nized in  international  law.  But  a  nation  or  common  race 
may  get  together  and  form  a  single  state.  The  words 
are  sometimes  used  as  synonymous. 

The  word  state  has  a  limited  sense  in  our  federal 
Unicm,  as  one  of  the  component  parts  of  the  United 
States. 

Sec  1972.  INTERNATIONAL  LAW  RECOG- 
NIZES THE  INDEPENDENCE  AND  EQUAL- 
ITY  OF  STATES.— International  law,  at  the  outset, 
recognizes:  First,  the  independence;  and  second,  the 
equality  of  states.* 

Sec  1978-  WHAT  THE  INDEPENDENCE 
OF  A  STATE  IMPLIES.— The  Independence  of  a 


•Kent*8  Com.  VoL  1, 166;  Phillimore  Int.  Law,  l«fc. 
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state  implies  the  following  things:  1.  The  right  of 
territorial  inviolability.  2.  The  right  of  choosing  its  own 
government  8.  The  right  of  self-protection.  4.  The 
right  of  acquiring  territory.  5.  The  right  of  administer- 
ing its  domestic  affairs.  6.  The  right  of  commercial  de- 
velopment.   These  will  now  be  considered  briefly. 

Sec  1974.  SAME  SUBJECT— TERRITORL4L, 
INVIOLABILITY.— The  right  of  territorial  inviola- 
bility implies  the  right  of  jm*isdiction  over  the  water 
and  land  within  its  boundaries,  and  for  certain  purposes, 
over  the  sea  to  the  distance  of  a  league  from  shore,  and 
over  ships  on  the  sea. 

The  Marine  Belt.  The  distance  of  a  league  tram 
shore  over  wihich  a  state  has  jurisdiction  for  certain  pur- 
poses is  known  as  the  marine  belt.  This  is  a  survival  of 
a  right  to  the  sea  which  anciently  prevailed  and  whidi 
was  of  much  larger  extent.  The  principle  on  which  it 
rests  is  that  this  belt  is  necessary  for  the  protection  of 
the  coast,  the  property  and  Hves  on  shore,  and  the  collec- 
tion of  custcHns. 

Two  questions  arose  in  determining  the  marine  beltc 
1.  What  is  to  be  regarded  as  the  coast  line  from  which  to 
measure  the  marine  belt  2.  What  shall  be  the  width  of 
the  marine  belt?  For  the  coast  line  Hie  Romans  took 
the  extreme  hi^  water  mark.  Some  modem  writers 
maintain  that  the  land  extends  to  where  the  water  is 
navigable;  others  suggested  a  movable  line  dianging 
with  the  tide.  In  modem  fisheries  treaties  the  low  water 
mark  is  usually  taken  as  the  coast  line.  Grcrman  authori- 
ties contend  that  the  shore  line  should  extend  only  as  far 
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as  batteries  can  be  erected  to  defend  the  coast  As  re- 
gards the  width  of  the  marine  belt,  in  the  middle  ages  the 
ideas  as  to  this  strip  were  varied.  By  some  it  was  as  far 
as  a  hammer  could  be  thrown,  or  an  arrow  shot;  again, 
it  was  as  far  as  the  human  voice  would  carry;  as  far  as 
the  horizon  could  be  seen;  then  it  was  sixty  miles,  or  a 
clay's  sail  of  a  galley.  This  latter  distance  came  to  be 
observed  and  was  later  ext^ided  to  a  distance  of  one 
hundred  miles,  and  was  asserted  by  Russia  in  1821  in 
regard  to  Alaska. 

Vattel  claimed  that  so  much  of  the  sea  as  was  neces- 
sary for  the  safety  of  the  shore  might  be  owned  by  the 
state. 

The  doctrine  accepted  in  modem  times  was  first  sug- 
gested by  Bynkershoek,  this  was  a  marine  league,  or  as 
far  as  a  cannon  ball  could  be  fired.  Modem  cannon  will 
carry  many  times  *three  miles  but  the  distance  has  not 
been  correspondingly  increased.  Chancellor  Kent  made 
the  claim  that  the  United  States  could  control  the  sea 
inside  of  a  line  drawn  from  promontory  to  promontory, 
as  from  Key  West  to  the  Mississippi,  but  this  has  been 
abandoned,  and  the  three  mile  limit  is  generally  ac- 
cepted. 

Inside  of  this  marine  belt  a  nation  has  the  right  to  pro- 
tect the  collection  of  its  revenues,  and  enforce  pilot  regu- 
lations. And  by  treaty  with  England  we  can  overhaul 
vessels  four  miles  from  shore.  It  is  a  nation's  right  and 
duty  to  enforce  the  neutrality  of  its  marine  belt  by  pre- 
venting hostilities  between  foreign  vessels  therein. 
Within  this  belt  the  nation  controlling  the  shore  has  the 
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exclusive  control  of  fisheries.  Foreign  ships  have  the 
right  of  innocent  navigation  within  the  marine  belt,  and 
it  is  an  open  question  whether  oflfences  committed  on 
board  foreign  ships  passing  through  the  marine  belt  are 
within  the  jurisdiction  of  the  state  controlling  sudi 
waters. 

High  Seas.  The  high  seas  are  not  a  part  of  the  terri- 
tory of  any  state,  but  are  regarded  as  open  and  free  to 
all  nations.  The  reasons  given  are  on  account  of  the 
vast  expanse  of  the  sea;  on  accoimt  of  its  fluidity;  and 
on  account  of  the  inability  of  any  one  nation  to  reduce 
the  whole  of  it  to  possession  and  control. 

It  was  not  always  admitted  that  the  high  seas  were 
open  and  free  to  all.  From  the  thirteenth  to  the  «gh- 
teenth  centuries  many  claims  to  the  control  of  parts  of 
the  ocean  were  asserted,  some  of  these  were  based  on  the 
authority  of  a  grant  by  the  Pope  to  certain  favored  na- 
tions. Thus  Pope  Alexander  VI,  divided  the  entire  sea 
between  Spain  and  Portugal  by  a  special  decree  to  that 
effect.  Other  nations  paid  no  attention  to  these  prepos- 
terous claims.  In  some  cases  the  claim  to  the  control  of 
the  sea  was  based  on  the  right  of  discovery.  In  others 
on  account  of  owning  the  adjoining  coast,  and  protect- 
ing the  waters  from  pirates.  Thus  Portugal  claimed  a 
path  to  India  by  right  of  discovery;  Spain  claimed  the 
Pacific  Ocean  by  right  of  Balboa's  discovery;  Russia 
claimed  the  North  Pacific  Ocean  on  the  groimd  of  con- 
tiguity; Denmark  claimed  the  North  Sea,  and  England 
claimed  all  the  seas  aroimd  her  shores.  Venice  claimed 
the  Adriatic  on  the  ground  of  prdecting  it  from  pirates. 
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These  ancient  claims  were  all  abandoned  long  ago,  and 
ihe  high  seas  are  indisputably  open  to  all  nations.  But 
no  nation  has  a  right  to  do  wanton  misdiief  on  the  high 
seas,  as  to  put  wrecks  in  the  path  of  vessels,  or  kill  great 
numbers  of  fish  by  unusual  means. 

Gulfs  and  bays  of  the  larger  sort  like  the  Gulf  of 
Mexico,  and  the  Bay  of  Biscay,  are  treated  as  part  of 
the  high  seas  and  open  to  all  nations.  Small  bays  and 
road-steads  are  territorial.  The  tendency  is  to  consider 
bays  of  less  than  ten  miles  in  width  territorial,  and  wider 
ones  as  part  of  the  hig^  seas.  So  where  a  larger  bay 
runs  far  inland  like  Delaware  and  Chesapeake  Bays 
they  are  considered  as  being  territorial.  There  is  no  ab- 
solute rule  to  this  eflfect  but  this  is  the  tendency. 

So  straits  more  than  six  miles  wide,  or  of  less  width 
where  they  connect  navigable  waters  or  seas  are  open  to 
all  nations.  The  riparian  nation  or  nations  may  protect 
the  shores,  but  not  so  as  to  interrupt  navigation.  Thus 
Gibralter  could  not  be  closed  if  less  than  six  miles;  and 
many  other  straits  and  channels  are  open  to  all  though 
much  less  than  six  miles  in  width.  England  has  had  to 
give  up  control  over  waters  around  the  British  Isles,  and 
foreign  vessels  no  longer  need  to  dip  their  colors  in  the 
English  Channel. 

Denmark  from  an  early  date  levied  soimd  dues  on 
vessels  passing  through  the  strait  between  Denmark  and 
Sweden.  This  was  challenged  by  the  United  States  in 
1858;  in  1857  the  European  states  bought  off  the  claim 
of  Denmark  for  a  cash  sum,  but  the  United  States  did 
not  join  in  the  treaty,  and  later  made  a  special  treaty 
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with  Denmark,  paying  $898,000  for  the  right  of  free-nay- 
igation  of  the  sound.  In  the  treaty  the  United  States  did 
not  recognize  the  right  of  the  claim,  but  paid  the  money 
rather  to  assist  the  King  of  Denmark  to  keep  up  light 
houses  and  buoys. 

So  the  Dardanelles  and  Bosphorus  have  long  been  a 
matter  of  international  controversy.  The  channel  is 
narrow  and  Turkey  controls  both  shores,  and  daimed  the 
rig^t  to  control  the  waters.  But  within  the  straits  is  the 
Black  Sea,  a  large  navigable  body  of  water  i;diich  would 
be  closed  to  Russia  if  it  could  not  use  the  straits.  It  is 
now  settled  that  these  straits  are  to  be  open  to  merdiant 
vessels  at  all  times,  and  to  war  vessels  in  times  of 
peace  with  the  consent  of  Turkey.  This  stipulation  was 
somewhat  stretched  by  Russia  in  her  late  war  witli 
Japan. 

Sec.  1975.  SAME  SUBJECT— THE  RIGHT 
OF  A  STATE  TO  CONTROL  RIVERS.— Rivers 
that  are  wholly  within  a  state  are  lawfully  under  its  con- 
trol, but  are  generally  open  to  conmierce  as  a  matter  of 
fact.  This  rule  originated  with  the  Romans,  whose  riv- 
ers were  open  to  all  nations.  In  the  middle  ages  the 
rivers  were  closed  to  commerce.  Thus  on  the  Rhine  many 
castles  were  built  for  the  purpose  of  levying  tolls  and 
plimdering  the  people  using  that  water  course.  Grotius, 
who  was  imbued  with  the  principles  of  the  Roman  law, 
in  1625  advocated  the  innocent  use  of  rivers,  maintaining 
that  so  long  as  no  damage  was  done  to  the  riparian  own- 
ers the  other  nations  had  a  right  to  navigate  rivers.  Vat- 
tel  followed  the  same  line  of  reasoning  and  the  doctrine 
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oame  to  prevail  as  the  feudal  system  fell  into  decay  and 
tiie  robber  barons  were  destroyed.  This  innocent  navi- 
gation was  subject  to  some  restrictions  imposed  by  the 
riparians,  and  reasonable  tolls  were  collected  down  to 
the  Napoleonic  era.  But  quite  generally  now  the  great 
rivers  of  the  world,  as  the  Amazon,  Fo,  Congo,  fmd  the 
like  are  open  to  ttie  free  navigation  of  the  various  pow- 
ers, by  proclamations  and  treaties.  The  state  through 
whose  country  the  river  flows  retains  the  right  to  close 
the  river  at  any  time,  and  may  do  so  since  it  controls  both 
banks  and  the  river  is  within  its  territory,  and  only 
opened  to  free  commerce  by  comity. 

Where  the  river  flows  through  two  or  more  states, 
two  questions  arise:  1.  May  each  riparian  state  exclude 
dther  riparians?  2.  May  each  exclude  the  world  from 
the  navigation  of  such  river?  Thus  the  Danube,  the 
Rhine,  the  St.  Lawrence  and  other  rivers  flowing 
through  two  or  more  states,  might  be  rendered  useless  if 
one  of  the  riparians  had  the  right  to  close  it  to  the  others 
or  to  the  world.  Hence,  there  is  a  strong  tendency  to 
answer  both  questions  in  the  negative,  though  there  is 
hardly  a  full  and  complete  recognition  of  the  principle. 
The  difficulty  arises  in  deciding  the  matter  that  the  com- 
pulsory free  navigation  of  such  rivers  interferes  with  the 
right  of  a  state  to  control  its  intetnal  affairs  and  regu- 
late its  territory,  and  if  such  rivers  may  be  closed  it  inter- 
feres with  the  rights  of  commerce.  The  liberal  view  as 
to  such  rivers  being  kept  open  is  gaining  ground. 

At  the  downfall  of  Napoleon  the  great  nations  who 
were  ccxnbined  against  him  decided  in  the  Congresses  of 
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Paris  and  Vienna,  in  1814  and  1815,  while  remodeling 
the  relations  existing  between  them,  that  many  of  the 
smaller  rivers,  as  the  Elbe,  Rhine  and  the  like,  should  be 
open  to  general  conmieree.  But  many  restrictions  have 
been  placed  on  such  open  navigation  by  the  riparians, 
which,  practically  exclude  foreign  nations.  Thus  in  the 
navigation  of  the  Rhine,  the  Captain  must  be  a  German, 
the  boat  must  be  made  in  a  certain  manner,  and  the  like. 
The  Danube,  while  practically  open  in  its  lower  part,  is 
subject  to  control  of  riparians  in  its  upper  part. 

The  United  States  had  some  dispute  with  Spain  as  to 
the  navigation  of  the  Mississippi  and  with  England  as 
to  the  St.  Lawrence.    Louisiana  belonged  to  Spain  from 

1762  to  1800,  and  to  France  from  1800  to  1808,  whai 
the  United  States  purchased  it  from  Napoleon.     Li 

1763  by  treaty  Spain  gave  Great  Britain  the  right  to 
navigate  the  Mississippi.  By  the  treaty  recognizing  the 
Independence  of  the  United  States  in  1788,  Great 
Britain  granted  to  us  and  kept  for  herself  this  right.  In 
1784  Spain  protested  against  our  use  of  the  Mississippi, 
on  the  ground  that  Great  Britain  had  no  power  to  trans- 
fer what  bad  been  granted  to  her.  The  Confederation 
Congress,  led  by  John  Jay,  decided  to  make  a  treaty 
with  Spain,  by  which  we  would  secure  trade  relations  on 
the  Mediterranean  and  waive  our  claim  to  navigate  the 
Mississippi  for  a  period  of  twenty-five  years.  The  west 
was  unsettled  and  of  little  importance,  and  it  was  feared 
that  our  country  might  become  too  diversified  by  open- 
ing up  the  Mississippi.  So  we  were  imprepared  for  a 
war  with  Spain.    This  treaty  was  only  ratified  by  seven 
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of  iie  states,  and  nine  were  required  under  the  articles 
of  confederation.  The  whole  matter  was  settled  by  our 
purchase  of  Louisiana.* 

In  the  treaty  of  Ghent  made  at  the  close  of  the  war  of 
1812,  the  right  of  Great  Britain  to  navigate  the  Missis- 
sippi was  not  mentioned,  and  it  was  contended  that  she 
no  longer  had  the  right.  But  this  contention  has  been 
abandoned  and  Great  Britain  has  the  right  to  use  the 
MississippL 

Before  the  era  of  railroad  construction  the  St.  Law- 
rence river  was  considered  of  great  importance  and  the 
same  questions  were  involved  as  in  the  case  of  the  Mis- 
sissippi. The  United  States  repeated  the  argum^it  to 
Great  Britain,  which  the  latter  had  made  to  Spain  dur- 
ing the  Mississippi  controversy,  and  further  claimed  that 
the  St.  Lawrence  was  in  the  nature  of  a  strait  con- 
necting the  ocean  and  the  great  lakes,  or  two  large  bodies 
of  navigable  water,  and  that  it  was  in  accordance  with 
the  trend  of  the  times  to  recognize  the  right  of  other 
nations  to  use  similarly  situated  rivers,  as  was  the  case 
in  Europe  by  the  treaties  of  1814  and  1815.  Great 
Britain  replied  that  the  European  rivers  were  opened  on 
the  ground  of  general  convenience,  which  did  not  apply 
with  the  like  effect  to  the  St.  Lawrence.  The  contro- 
versy was  finally  settled  by  the  treaty  of  Washington  in 
1871-1872,  which  concluded  the  arbitration  of  the  Ala- 
bama claims,  in  favor  of  the  United  States,  whidi  ob- 
tained the  free  use  of  the  St.  Lawrence  forever.    At  the 

♦Curtis'  Hist,  of  Constitution,  Vol.  1,  318;  McMaster's  Hist, 
U.  S.  Vol.  1,  Ch.  4. 
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same  time  the  United  States  agreed  that  Lake  Michi- 
gan, which  is  wholly  within  our  territory,  should  be  open 
to  Great  Britain,  but  might  be  closed  on  giving  two 
years'  notice.  These  treaties  or  agreements  were  s{>ecial 
as  between  the  contracting  parties  and  do  not  affect  the 
general  question  of  the  freedom  of  rivers.  Great  Britain 
abo  obtained  the  right  to  navigate  three  rivers  in  Alaska. 

The  principle  of  open  navigation  of  rivers  has  not 
been  fully  acknowledged  for  the  reasons  that  it  may  be 
necessary  for  a  state  to  close  such  rivers  in  order  to  ful- 
fill its  destiny;  and  the  riparians  claim  a  community  of 
property  in  the  river.  But  it  is  generally  agreed  that  the 
same  control  may  be  exercised  over  a  river  running 
through  two  states  as  a  single  state  exercises  over  a 
river  wholly  within  its  territory.  Although  this  principle 
has  not  reached  the  stage  of  being  international  law. 

A  river  whidi  forms  the  frontier  between  the  two 
coimtries,  as  the  Rio  Grande  is  open  to  equal  navigation 
by  the  countries  whose  boimdaries  it  forms,  and  unless 
otherwise  defined,  tlie  boundary  line  is  the  middle  line  of 
the  main  channel.  If  islands  are  formed  on  eitlier  side 
of  the  channel,  or  accretions  added  to  the  banks  of  tiie 
river,  they  belong  to  the  state  on  whose  side  they  ap- 
pear. Where  the  main  diannel  of  the  river  gradually 
dianges,  the  boimdary  changes  with  it;  but  this  is  not 
the  case  where  a  great  flood  causes  a  phenomenal  and 
extraordinary  change.* 


♦Woolsey's  Int.  Law,  Sec.  62. 
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Sec.  1976.  SAME  SUBJECT— RIGHTS  OF 
STATE  OVER  ITS  CANALS.— Gmals  are  subject 
to  the  control  of  the  flrtate  in  whose  territory  they  lie. 
And  this  is  true  of  inter-oceanic  canals.  But  by  comity 
sudi  canals  are,  and  probably  will  be  open  to  commerce 
and  to  war  vessels  in  time  of  peace.  This  does  not  mean 
open  to  free  use,  and  tolls  are  charged  to  pay  for  the  con- 
struction and  maintenance  of  such  canals. 

The  Suez  Canal  is  owned  largely  by  Great  Britain 
and  its  use  is  a  matter  of  international  agreement.  This 
agreement  of  the  Eiu*opean  powers,  made  in  1888, 
opened  the  canal  in  war  and  in  peace  to  all  vessels.  But 
DO  nation  can  have  more  than  two  war  vessels  in  the 
canal  at  once.  The  use  of  the  word  ''neutralized''  was 
avoided  in  this  agreement,  as  its  use  would  prohibit  war 
vessels  from  using  it. 

By  treaty  with  England  in  1950,  called  the  Cla3rton- 
Bulwer  treaty,  the  United  States  and  Great  Britain 
agreed  to  guard  the  neutrality  and  peace  and  security 
of  any  canal  that  might  be  built  across  the  isthmus  of 
Darien,  and  each  nation  was  to  keep  from  the  exclu- 
sive control  of  such  a  canal.  This  stipulation  was  con- 
trary to  our  general  policy,  which  aims  to  keep  exclu- 
sive control  of  matters  in  this  hemisphere,  and  the 
United  States  has  been  trpng  ever  since  to  get  around  it. 

Sec.  1977.  SAME  SUBJECT— RIGHTS  OF  A 
STATE  OVER  SHIPS  ON  THE  HIGH  SEAS.— 
It  is  often  stated  that  ships  are  territory  of  the  country 
to  wfaidi  they  belong.  The  rule  being,  that  every  vessel, 
piiblic  or  private,  while  on  the  high  seas,  is  subject  to 
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the  exclusive  jurisdiction  of  the  nation  to  wfaidi  it  be- 
longs^  A  state  may  enforce  its  municipal  laws  against 
the  officers,  crew  and  passengers  on  ships  on  the  sea  the 
same  as  on  land;  and  the  sovereignty  of  a  nation  is  as 
much  violated  by  interfering  with  its  ships  on  the  high 
seas  as  by  attacking  its  territory,  since  the  ship  repre- 
sents the  territory  of  the  state  to  which  it  belongs. 

In  foreign  ports  private  ships  are  subject  to  the  local 
jurisdiction,  and  this  is  perhaps  true  whUe  they  are  in  the 
marine  belt.  But  there  is  a  tendency  to  follow  the 
French  custom  and  make  a  distinction  between  offences 
committed  against  members  of  the  crew,  and  those 
committed  against  the  laws  and  order  of  the  harbor, 
leaving  it  to  the  nation  represented  by  the  ship  to  punii^ 
the  former.* 

Public  vessels,  including  not  only  war  vessels,  but 
troop  ships,  mail  packets  and  the  like,  are  exempt  from 
the  jurisdiction  of  the  foreign  state  within  whose  waters 
they  may  be,  though  they  are  under  the  obligation  to  re- 
spect the  laws  and  regulations  of  such  foreign  comitry. 
The  remedy  for  a  violation  of  such  laws  is  by  a  complaint 
to  the  state  to  which  such  vessels  belong.  Perhaps  neither 
civil  nor  criminal  process  can  be  served  upon  a  person 
on  board  a  foreign  ship  of  war  in  a  United 
States  port.t  A  war  vessel  carries  the  jurisdiction  of 
its  country  everyivhere. 


t  Dana's  Wheaton's  Int.  Law,  Sec.  106;  1  Kent  Ccmh.  26;  160 
U.  S.  249. 

♦92  U.  S.  520;  7  Cranch  144;  120  U.  S.  1. 

t7  Op.  Atty.-Gen.  122. 
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Much  indulgence  is  granted  to  American  vessels  in 
Spanish  American  waters  and  ports  in  the  case  of  po- 
litical refugees  from  such  coimtries.  When  our  ships 
have  these  refugees  aboard  and  touch  at  a  port  of  the 
country  to  which  the  refugees  belong,  our  government 
has  insisted  tihat  the  refugees  cannot  be  taken  from  the 
vessel,  but  this  applies  only  to  political  refugees  and  not 
to  persons  guilty  of  private  crimes. 

Acts  of  piracy  may  be  punished  by  any  nation  which 
may  capture  the  offender,  irrespective  of  the  nationality 
of  the  vessel  on  which  the  offence  is  committed,  or  on 
which  the  pirates  are  found. 

Sec  1978.  SAME  SUBJECT— 2.  RIGHT  OF 
A  STATE  TO  CHOOSE  ITS  OWN  GOVERN- 
MENT. — ^Every  state  has  a  right  to  choose  its  own  gov- 
ernment. But  this  does  not  exempt  it  from  fulfQling 
tiie  obligations  already  assumed  under  some  other  form 
of  government,  and  this  is  so  though  the  state  comes  to  an 
end  by  absorption  into  some  other  state,  as  was  the 
case  when  Texas  came  into  the  Union.  All  the  debts 
contracted  by  Texas,  an  independent  state,  had  to  be 
paid  by  the  United  States.  And  France,  through  all 
of  her  changes  of  government,  has  had  to  pay  former 
obligations.  The  life  of  a  state  is  a  continuous  one,  and 
it  cannot  by  a  change  in  the  form  of  government  shake 
off  its  obligations. 

So  tiie  right  of  a  state  to  choose  its  own  government 
has  not  prevented  certain  states  being  interfered  with 
on  grounds  of  humanity,  where  the  government  has  be- 
come so  oppressive  as  to  be  unendurable.    Cromwell  in- 
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terfered  in  the  case  of  the  Savoy  government;  and  in 
1887  Greece  was  rescued  by  England  and  France  from 
Turkey.  But  this  plea  of  interference  on  the  ground  of 
humanity  is  sometimes  made  the  excuse  for  an  illegal 
and  arbitrary  interference. 

Perhaps  the  integrity  of  a  state  could  be  interfered 
with  in  Europe  under  tbe  ''balimce  of  power'*  theory, 
by  whidi  if  one  nation  in  Europe  becomes  so  powerful 
as  to  threaten  or  menace  tbe  others,  they  may  all  unite 
to  put  a  check  on  the  domineering  nation.  The  coalition 
of  the  powers  against  Napoleon  was  of  this  nature,  as 
were  the  wars  of  the  French  Revolutionary  period. 
Many  of  the  rumors  of  wars  in  Eiurope  are  grounded  on 
this  balance  of  power  tiieory. 

The  state's  right  to  diose  its  government  does  not 
prevent  its  being  interfered  with  to  suppress  dangerous 
revolutions,  though  this  doctrine  is  sometimes  antagon- 
ized by  England  and  the  United  States.  Russia  once 
invaded  Hungary  to  stop  a  revolution,  fearing  that  the 
democratic  movement  there  would  be  a  menace  to  her 
own  autocratic  government  It  is  needless  to  say  that 
Russia  will  likely  have  her  hands  full  in  the  future  witii 
her  own  revolutionists,  and  not  be  inclined  to  meddle 
with  otber  nations. 

While  the  interference  of  other  states  in  behalf  of  in- 
surgents has  not  been  generally  sanctioned  by  interna- 
tional law,  on  a  few  occasions,  sympathy,  if  not  active 
aid,  has  been  tendered  insurgents  battling  in  a  just  cause 
against  an  oppressive  government,  as  was  the  case  of 
Garibaldi  in  Italy. 
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In  1861  Spain  made  a  proposition  to  France  and  the 
United  States  to  enter  Mexico  and  make  reprisals  for 
the  payment  of  debts  due  tiiese  nations.  This  is  a  com- 
mon form  of  collecting  debts  against  a  weaker  nation, 
and  is  practiced  quite  frequently  on  the  South  American 
Republics,  and  is  sanctioned  by  international  law.  The 
United  States  refused  to  take  part  in  the  matter,  and 
France  and  Spain  went  forward  themselves.  Spain  and 
England  later  feared  that  France  had  formed  a  design 
to  found  a  great  Latin  nation  in  America,  and  wanted  to 
get  a  foothold  in  Mexico.  By  the  influence  of  France  a 
monarchical  government  of  the  old  style  was  set  up  in 
Mexico  with  Maximilian,  of  Austria,  as  the  reigning  mon- 
arch. There  was  no  one  to  oppose  Napoleon  III,  in 
making  this  unjustifiable  attack  on  the  government  of 
Mexico,  as  the  United  States  was  in  the  throes  of  the 
civil  war.  Later  the  Mexicans  arose  and  overthrew  the 
government  of  Maximilian,  and  he  was  shot,  putting  an 
end  to  Napoleon's  scheme. 

Sec.  1979.  SAME  SUBJECT— 8.  THE  RIGHT 
OF  SELF-PRESERVATION,  OR  SELF-PRO- 
TECTION.— The  right  of  self-protection  extends  to 
entitle  a  state  to  invade  another's  territory  if  an  attack 
is  threatened,  and  such  an  invasion  for  the  purpose  of 
meeting  or  quelling  a  threatened  attack  is  not  making 
war  on  the  nation  invaded.  This  is  a  well-settled  prin- 
ciple. Thus  in  1887  there  was  a  disturbance  in  Canada 
approaching  to  a  rebellion,  and  the  government  of  Can- 
ada feared  help  would  be  sent  in  from  the  United  States. 
Kear  Niagara  Falls  the  insurgents  did  get  some  help 


Digitized  by 


Google 


88  PUBLIC  INTERNATIONAL  LAW. 

from  the  American  side,  and  were  using  a  small  steam- 
boat named  the  ''Cadillac;''  the  Canadian  government 
organized  an  expedition,  and  coming  on  American  ter- 
ritory attacked  the  boat  and  after  killing  a  man,  let  the 
boat  loose  and  it  went  over  the  Falls.  The  matter  was 
taken  up  by  our  government,  but  on  investigation  it  was 
decided  by  Webster,  who  was  Secretary  of  State,  that 
the  seizure  of  the  boat  was  justifiable  and  that  under  the 
rules  of  international  law  we  could  not  complain. 

Sec.  1980.  SAME  SUBJECT— 4.  THE  RIGHT 
OF  ACQUIRING  TERRITORY.— Territory  may 
be  acquired  by  a  state  by  occupation  of  land  previously 
unoccupied  by  any  civilized  state;  and  it  is  now  gen- 
erally agreed  that  discovery  of  new  territory  must  be 
followed  by  occupation  to  give  title  to  the  discovered 
territory,  and  sudi  occupation  must  be  continuous. 

Territory  may  be  acquired  through  cession  by  one 
state  to  another.  The  cession  may  be  the  result  of  amic- 
able negotiation  and  agreement,  or  be  the  result  of  a 
war  and  the  conditions  of  making  peace  by  the  victor 
against  the  vanquished.  Thus  the  United  States  se- 
cured the  Philippine  Islands  from  Spain;  and  Japian 
certain  concessions  from  Russia  as  a  resujt  of  war.  Ter- 
ritory may  also  be  acquired  by  prescription  and  ac- 
cretion.* 

Sec.  1981.  SAME  SUBJECT— 5.  RIGHT  OF 
ADMINISTERING  DOMESTIC  AFFAIRS.— 
Within  its  territorial  boundaries  a  state  has  absolute 

*HalI  on  Int.  Law  (4th  ed.),  Sec.  86;  Phillimore  on  Int.  Law, 
Sees.  288-240;  Bluntschli  Int.  Law,  296-299. 
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and  exclusive  jurisdiction  over  persons  and  things,  and 
of  controlling  its  domestic  a£Fairs»  and  is  not  to  be  inter- 
fered with  so  long  as  it  answers  its  duties  and  obliga- 
tions imposed  by  international  law. 

Sec.  1982.  SAME  SUBJECT— 6.  THE  RIGHT 
OF  COMMERCIAL  DEVELOPMENT.— Interna- 
tional  kw  recognizes  the  right  of  a  state  to  commercial 
developmait.  And  under  modem  international  law 
there  is  a  tendency  to  allow  civilized  nations  to  form 
protectorates  over  semi-civilized  people  without  making 
the  territory  occupied  by  such  people  an  integi-al  part 
of  the  protecting  state.*  So  the  civilized  nations  by 
agreement,  in  cases,  between  two  or  more  of  them,  rec- 
ognize certain  territory  as  being  within  the  "sphere  of 
influence"  of  a  certain  nation,  who  thereby  secures  the 
privilege,  so  far  as  the  agreeing  nations  are  concerned, 
to  extend  its  commercial  or  political  power  within  the 
sphere  so  designated.! 

Sec.  1988.  OF  THE  EQUALITY  OF  STATES. 
—The  equality  of  a  state  implies  the  same  rights  as  other 
states  have  of  making  treaties  and  compacts;  of  obtain- 
ing justice  and  recognition  from  other  states  of  its  sub- 
jects and  rights,  and  equal  recognition  as  others  of  its 
general  government.  While  all  states  are  equal,  the 
equality  is  a  legal  one  and  not  an  equal  political  equality 
in  the  sense  that  they  would  have  the  same  weight  in  in- 
ternational matters.  In  Europe,  for  instance,  while  the 
smaller  states  are  recognized  as  being  equal  in  a  legal 

*Hall  on  Int.  Law,  Sec.  88. 
fLawrence  on  Int.  Law,  Sec.  108. 
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sense,  tiieir  affairs  are  to  a  considerable  extent  ocxitrolled 
by  the  large  powers,  who  determine  largely  their  boun- 
daries, and  general  relations.  The  equality  of  a  state  in 
a  legal  sense,  is  also  governed  and  qualified  by  the  con- 
ditions already  stated  as  to  its  inability  to  throw  off  obli- 
gations already  assumed,  and  tiie  poss3)ility  of  its  being 
interfered  witii  by  other  nations  for  a  failure  to  meet  its 
manifest  duties  and  obligations. 

See.  1984.  OF  DEPENDENT  AND  PRO- 
TECTED STATES.— There  are  eertam  states  that 
are  not  recognized  as  having  full  legal  equality  with  the 
others.  These  dependent  or  protected  states  are  said  to 
retain  only  a  portion  of  their  sovereignty;  their  interna- 
tional relations  are  governed  by  the  states  having  super- 
vision over  them,  and  in  some  cases  even  their  domestic 
affairs  are  managed  by  the  superior  state.  Thus  Turkey 
has  suzerainty  over  a  number  of  small  states,  which  en^ 
joy  some  sort  of  independence  in  internal  affairs;  Eng- 
land has  a  protectorate  over  the  states  in  Borneo,  which 
are  governed  by  native  rulers  under  the  control  of  Eng- 
land; Germany  has  a  protectorate  over  a  niunber  of  Af- 
rican states,  and  France  over  Madagascar.  China  also 
had  control  formerly  over  a  mmiber  of  states,  as  Corea» 
Anam,  Siam  and  Burmah,  which  paid  tribute  to  the 
Emperor  of  China,  but  she  has  lost  control  over  many 
of  her  tributaries.  These  partially  indepaident  states 
are  within  the  purview  of  international  law. 

Sec.  1985.  OF  THE  RECOGNITION  AND  AC- 
KNOWLEDGMENT  OF  A  NEW  STATE  OR 
GOVERNMENT.— New  states  generally  come  into 
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existenoe  by  breaking  away  from  an  existing  state;  and 
the  question  arises  as  to  when  they  should  be  recognized 
imd  acknowledged  as  independent  by  the  parent  country 
and  by  other  states.  A  third  power  is  not  justified  in 
giving  such  recognition  until  independence  is  actually 
established^  or  while  a  substantial  struggle  to  subdue  the 
new  state  is  being  made  by  the  parent  cotmtry,  but  rec- 
ognition is  proper  when  the  efforts  to  recover  authority 
are  so  inadequate  as  to  offer  no  reasonable  ground  for 
supposing  that  success  may  ultimately  be  obtained. 
Premature  recognition  may  be  regarded  as  intervention 
and  as  groimds  for  war  by  the  parent  country  against 
tile  recognizing  state.  The  recogniticm  may  be  by  an 
express  declaration  addressed  to  the  new  state,  by  nego- 
tiating a  treaty  with  it,  or  by  the  reception  and  recogni- 
tion of  its  diplomatic  agents.  Recognition  is  not  equiv- 
alent to  acknowledging  the  independence  of  such  a  state 
by  the  parent  country.  Thus  Portugal  having  revolted 
from  Spain,  was  recognized  by  England  in  1641,  but  not 
acknowledged  by  Spain  tmtil  1688.  So  the  independ- 
mce  of  the  Netherlands  was  not  acknowledged  by  Spain 
until  seven  years  after  they  had  gained  their  independ- 
eace  and  all  nations  but  Austria  had  recognized  them. 
And  the  United  States  recognized  the  independence  of 
the  South  American  States  in  1822,  though  Spain  did 
not  acknowledge  them  until  much  later. 

International  law  recognizes  the  de  facto  government 
of  a  state,  that  is,  the  one  actually  in  power,  and  the  one 
that  is  able  to  and  does  redress  wrongs  and  fulfill  the 
obligations  of  the  state.    A  new  government  to  justify 
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recognition  must  be  acknowledged  by  its  subjects  and 
have  a  reasonalble  prospect  of  meeting  international  re- 
sponsibilities. France  recognized  the  independence  of 
the  American  Colonies  in  1777,  though  England  was 
pushing  the  war  for  their  subjugation  yigorously»  and 
England  immediately  declared  war  on  France.* 

Sec.  1986.  THE  RECOGNITION  OF  THE 
BELLIGERENT  RIGHTS  OF  INSURGENTS 
DOES  NOT  AMOUNT  TO  A  RECOGNITION 
OF  THEIR  INDEPENDENCE.— A  state  may  rec- 
ognize the  belligerent  rights  of  insurgents  or  revolution- 
ists without  thereby  recognizing  their  independence.  In- 
dependence results  when  the  war  has  successfully  ter- 
minated^  but  the  mere  recognition  of  insurgents  or  rev- 
olutionists by  the  parent  state  as  belligerents,  by  ex- 
changing prisoners,  or  the  like,  would  not  justify  other 
nations  in  recognizing  their  independence.  The  parent 
state  is  responsible  for  all  the  damage  caused  neutral  na- 
tions by  revolutionists  prior  to  their  recognition. 

Sec.  1987.  OF  THE  ORIGIN  AND  EFFECT 
OF  THE  MONROE  DOCTRINE.— The  so-caUed 
"Monroe  Doctrine"  as  a  proposition  declaring  the  atti- 
tude of  the  United  States  towards  other  nations  in  re- 
gard to  the  American  continent  originated  from  two 
passages  in  President  Monroe's  message  to  Congress  in 
1828.    At  that  time  Russia  claimed  the  territory  to 


*Hall  on  Int.  Law,  Sec.  26 ;  Wharton's  Dig.  Int.  Law,  Sec 
70;  Dana's  Wheaton's  Lit.  Law,  note  16.  The  courts  cannot 
treat  a  revolutionary  party  as  a  state  untfl  recognized  by  the 
executive.    S  Wheat  610;  IS  Pet.  415. 


Digitized  by 


Google 


RELATIONS  OF  STATES.  45 

the  fifty-first  degree  north  latitude;  and  it  was  the  re- 
ported purpose  of  Europe  to  interfere  in  the  conflict 
between  the  Spanish- American  republics  and  Spain  for 
the  purpose  of  stamping  out  the  growth  of  the  republi- 
can governments,  and  compelling  their  obedience  to 
their  monarchical  parent. 

As  to  the  first  of  these  claims,  Monroe  said  that  tiie 
whok  continent  was  now  occupied  by  civilized  nations, 
and  that  henceforth  the  American  continent  was  not  to 
be  considered  as  a  subject  for  colonization  by  any  Euro- 
pean power. 

As  to  the  possibility  of  the  allied  powers  of  Europe 
interfering  with  the  South  American  Republics  as  they 
had  crushed  the  popular  uprisings  in  Piedmont,  Presi- 
dent Monroe  said:  "With  the  governments  who  have 
declared  their  independence  and  maintained  it,  and 
whose  independence  we  have,  on  great  consideration 
and  on  just  principles,  acknowledged,  we  could  not 
view  any  interposition  for  the  purpose  of  oppressing 
them,  or  controlling  in  any  other  manner  their  destiny, 
by  any  European  power,  in  any  other  light  than  as  the 
manifestation  of  an  unfriendly  disposition  towards  the 
United  States." 

This  statement  was  but  an  expression  of  the  Ameri- 
can view  of  things  from  Jejfiferson^s  time.  We  main- 
tained that  we  would  not  and  did  not  interfere  with  the 
politics  of  Europe,  and  that  they,  on  their  part,  should 
not  attempt  to  apply  old  world  systems  to  the  condi- 
tions existing  in  the  new. 

The  doctrine  in  its  enunciation  is  simple  enough,  but 
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in  its  application  has  been  made  to  cover  a  wide  ran^^ 
of  subjects,  and  is  likely,  at  some  time,  to  involve  the 
United  States  in  difficulty  with  some  or  all  of  tJie 
European  powers. 

In  1825  it  was  proposed  in  Congress  to  apply  the 
Monroe  Doctrine  by  having  the  United  States  agree  to 
take  up  arms  in  behalf  of  the  South  American  States, 
but  it  was  decided  not  to  carry  the  proposition  to  the 
extent  of  declaring  in  advance  what  should  be  done. 

In  1845,  during  the  presidency  of  James  BL  Polk, 
the  doctrine  was  asserted  in  regard  to  Texas,  by  stating 
that  the  United  States  would  not  tolerate  any  European 
nation  intermeddling  with  the  affairs  of  that  republic 
During  the  same  administration,  in  1848,  it  was  pro- 
posed to  annex  Yucatan  to  protect  it  from  the  encroach- 
ments of  European  powers.  Considerable  discussion 
followed,  and  Calhoun,  who  was  a  member  of  Monroe's 
cabinet,  contended  that  the  Monroe  Doctrine  did  not 
mean  that  the  United  States  should  interfere  in  every 
case,  but  that  each  case  should  be  decided  as  it  arose 
and  stand  on  its  own  merits.  Cass,  of  Michigan,  claimed 
that  the  doctrine  aimed  to  oppose  all  acquisition  of  ter- 
ritory by  foreign  powers,  whether  by  settlement  or  col- 
onization, or  otherwise.* 

The  exact  meaning  and  application  of  the  Monroe 
Doctrine  is  still  an  open  subject.  Congress  has  never 
undertaken  to  define,  limit,  or  explain  it,  and  it  stands 
as  a  principle  or  doctrine  and  not  an  act.  It  can  be  ap- 
plied to  any  particular  case  when  the  United  States 

♦Calhoun's  Works,  Vol.  4,  page  454. 
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deems  it  for  the  best  interests  of  this  country  to  oppose 
tlie  aggrandizing  plans  of  European  powers.  We  are 
not  bound  to  recognize  only  republican  forms  of  gov- 
ernment in  America,  and  in  the  past  we  have  recog- 
nized several  empires  on  this  continent. 

The  Monroe  Doctrine  may  be  said  to  be  a  principle 
or  tradition  in  harmony  with  our  national  system  of 
government  and  our  historical  development — that  we 
look  with  displeasure  upon  any  interference  of  Euro- 
pean powers  with  American  governments,  and  that  we 
would  doubtless  go  to  arms  to  prevent  sudi  interference 
if  it  was  likely  to  result  in  the  possession  of  American 
territory  by  a  European  power.* 

In  1865,  the  United  States  objected  to  the  continua- 
ticm  of  the  Frendi  troops  in  Mexico,  under  the  Mon- 
roe Doctrine,  and  as  a  result  the  government  set  up 
under  Maxintflkn  came  to  an  end.  So  the  United 
States  was  inclined  to  protest  against  the  French  gov- 
ernment's possession  of  the  Panama  Canal.  But  as  we 
have  now  purchased  all  of  their  rights,  and  assumed  the 
government  in  the  canal  zone,  there  can  be  no  further 
difficulty  in  the  matter.    So  quite  frequently  the  doc- 


♦Woolsey's  Int.  Law,  Sec.  247;  Wheaton's  Int.  Law,  97.  It 
is  perhaps  true,  that  no  European  nation  has  even  indicated  an 
acceptance  or  acquiescence  in  the  Monroe  Doctrine,  and  whatever 
force  or  effect  it  has  is  due  to  the  wholesome  regard  which  Euro- 
pean nations  have  for  the  ability  of  the  United  States  to  enforce 
its  ideas.  So  far  we  have  been  moderate  in  our  demands,  and 
we  have  never  been  compelled  to  go  beyond  a  mild  protest  to  the 
power  that  we  judged  was  about  to  infringe  on  the  Monroe 
Doclrine. 
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trine  has  to  be  invoked  to  protect  tiie  South  American 
Republics  from  encroachments  and  unjust  d^nands  of 
the  European  powers.  And  it  is  quite  likely  but  for  the 
Monroe  Doctrine,  and  the  strength  of  the  United  States 
back  of  it,  that  the  South  and  Central  American  Re- 
publics would  long  ago  have  been  carved  up  as  the 
African  states  among  various  European  powers. 

Our  purpose  in  asserting  the  Monroe  Doctrine  in- 
cludes the  protection  of  our  commercial  interests,  and 
political  peace  and  safety  in  keeping  European  powers 
from  becoming  entangled  in  American  affairs.  If 
France  had  been  allowed  to  remain  in  Mexico,  we 
would  likely  have  become  involved  in  numerous  disputes 
with  her. 

As  a  result  of  the  Monroe  Doctrine,  we  have  assumed 
a  definite  attitude  towards  Cuba,  and  while  recognizing 
its  independence  we  retain  the  right  to  protect  it  from 
the  encroachments  of  all  other  powers.  It  is  likely  that 
we  would  assume  the  same  attitude  towards  any  other 
American  country  if  it  was  about  to  surrender  itself  to 
any  foreign  nation. 

Sec.  1988.  OF  THE  ESTABLISHMENT  OF 
EMBASSIES  AND  CONSULATES.— Since  the 
congress  of  Vienna  in  1815,  and  Aix  la  Chapelle  in  1818, 
the  diplomatic  representatives  of  a  state  in  a  foreign 
country  have  been  classified.  Such  representatives  had 
been  sent  since  1648  but  their  order  and  rank  was  not 
regulated  until  the  congress  of  the  allied  powers  in 
1815.  As  regulated  by  the  powers  in  1815,  there  are 
four  orders  of  ministers.    These  are: 
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1.  Ambassadors,  and,  in  Catholic  countries,  papal 
legates  and  nuncios.  The  legates  were  always  cardinals^ 
and  were  sent  on  the  spiritual  business  of  the  pope;  the 
nuncios  were  the  pope's  temporal  ambassadors,  and  in 
Catholic  countries  had  considerable  power,  and  took 
precedence  of  all  foreign  ambassadors. 

2.  Envoys  and  Ministers  Plenipotentiary.  The 
double  term  is  used  in  practice.  Thus  the  United  States 
uses  both  titles.  Formerly  there  were  ministers  "ordi- 
nary" and  "extraordinary;"  the  one  being  the  usual  rep- 
resentative, and  the  other  applying  to  a  minister  sent 
upon  some  special  mission. 

8.  Ministers  Resident.  T^ese  represent  the  affairs 
of  the  sovereign,  if  not  the  sovereign  himself. 

These  three  orders  bear  commissions  signed  by  the 
sovereign  or  chief  executive  officer  of  the  country,  and 
are  regarded  as  the  personal  representative  of  the  sov- 
ereign. 

4.  Charge  d'  affaires.  These  are  accredited  by  the 
ministers  or  secretaries  of  foreign  affairs  to  the  minister 
or  secretary  of  the  foreign  state,  and  not  by  the  sover- 
eign or  president. 

I  The  distinction  between  the  first  three  as  to  powers  is 
largely  in  name.  Until  1898  the  United  States  did  not 
send  ambassadors,  and  its  ministers  were  limited  to  the 
pther  classes.  We  have  followed  the  practice  of  sending 
the  same  order  of  minister  to  a  country  as  they  sent  to 
us.  By  the  Constitution  the  government  may  send  am- 
bassadors, and  ihe  United  States  is  now  sending  am- 
bassadors to  the  principal  foreign  nations.    These  take 
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precedence  in  rank  on  state  occasions  over  ministers 
plenipotentiary,  and  perhaps  are  entitled  to  be  received 
first  by  the  foreign  officials. 

Nations  are  not  obliged  to  send  ministers  or  receive 
them  as  a  matter  of  law,  the  doing  so  is  a  matter  of 
comity  and  is  universally  followed.  So  that  when  na- 
tions are  on  good  terms,  a  suspension  of  diplomatic  re- 
lations is  deemed  an  imfriendly  act,  thou^  not  suffi- 
cient to  justify  the  declaration  of  war. 

Foreign  ministers  to  this  country  cannot  directly  ad- 
dress the  president,  but  must  communicate  with  him 
through  the  secretary  of  state.  They  are  not  allowed  to 
meddle  with  the  internal  or  domestic  affairs  of  the  coun- 
try to  which  they  are  accredited.  Their  purpose  is  to 
represent  the  interests  of  their  own  coimtry  and  people 
at  the  foreign  capitol,  but  may,  when  solicited,  look 
after  the  interests  of  another  nation  whose  minister  has 
been  withdrawn. 

When  an  embassy  is  received,  a  jmrticular  person 
may  be  refused.  Thus  if  the  person  sent  as  minister  is 
personally  disagreeable  to  the  executive  or  people  to 
whom  he  is  sent  he  may  be  refused.  So  that  it  is  a  gen- 
eral rule  that  the  minister  sent  must  be  a  "persona 
grata"  to  the  country  to  whom  he  is  sent.  The  first 
French  ministers  to  the  United  States  by  their  activity 
against  the  neutrality  assiuned  by  Washington  in  the 
conflict  between  France  and  England  became  distaste- 
ful to  our  government  and  they  were  recalled  by  re- 
quest. And  on  nimfierous  occasions  we  have  had  reason 
for  requesting  the  recall  of  foreign  diplomats  on  account 
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of  some  line  of  conduct  distasteful  to  us.  And  a  num- 
ber of  our  ministers  to  foreign  courts  have  been  recalled 
because  of  becoming  in  disfavor  at  such  courts. 

So  a  minister  may  be  refused  by  a  foreign  state  if  he 
is  a  subject  of  the  sovereign  to  whom  he  is  sent,  and 
especially  where  such  minister  is  an  exile  from  the  coun- 
try to  which  he  is  sent.  In  such  a  case  the  allegiance  of 
the  minister  would  be  divided  between  the  two  sover- 
eigns. But  until  recently  the  doctrine  of  expatriation 
has  been  recognized,  by  which  one  may  renounce  his 
citizenship  to  one  country  ami  become  the  subject  of 
another.  The  United  States  has  refused  to  receive  an 
American  as  minister  from  Honduras;  but  another  time 
did  receive  a  Mr.  Burliogame,  who  had  been  our  min- 
ister to  China,  and  later  was  sent  to  us  to  represent 
China. 

A  minister  may  'be  refused  also  where  his  instructions 
conflict  with  the  rights  or  laws  of  the  government  to 
which  he  is  accredited.  But  this  sort  of  a  case  has  not 
arisen  since  the  temporal  power  of  the  pope  has  been 
destroyed. 

Some  authorities  hold  that  a  minister  Muld  not  be 
refused  on  the  ground  of  sex  or  rank,  and  perhaps  not 
on  account  of  his  nationality  or  race.  There  have  been 
many  instances  in  history  of  women  acting  as  ambas- 
sadors, but  not  since  the  time  of  Charles  II. 

Sec  1989.  SAME  SUBJECT— THE  PRIVI- 
LEGES OF  MINISTERS.— The  minister  of  a  for- 
eign country,  including  his  household  and  suite  are  in- 
violable; iiiat  18,  he  is  exempt  from  dvil  and  criminal 
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process;  from  customs  duties  on  his  effects;  from  taxes 
on  his  personalty;  and  from  any  interference  on  account 
of  his  religious  worship  at  his  hotel  or  resid^ice 
quarters.* 

It  was  formerly  contended  that  the  diplomatic  repre- 
sentative of  a  nation  while  in  a  foreign  country  dwelt  on 
his  own  soil,  under  the  theory  of  extra-territoriality;  but 
the  better  opinion  now  is  that  these  immunities  are  ex- 
tended to  a  minister  as  necessary  to  the  discharge  of  his 
duties  and  the  securing  of  his  independence. 

In  cases  of  crimes  conunitted  by  a  foreign  minister, 
if  dangerous  or  violent,  he  can  be  restrained,  and  es- 
corted to  the  frontier.  The  general  policy  is  to  ask  his 
country  to  recall  him.  They  are  usually  dealt  with  very 
leniently  on  account  of  the  representative  capacity  in 
which  they  act.  If  a  minister  was  subject  to  arrest,  it 
would  interfere  with  the  transaction  of  his  official  duties, 
and  this  is  perhaps  the  reason  of  the  rule. 

The  exemption  of  a  minister  from  process  in  civil  mat- 
ters is  well  settled,  and  in  England  and  the  United 
States  this  exemption  is  secured  by  the  municipal  law, 
so  that  a  minister  could  not  be  legally  obliged  to  pay  his 
creditors.  The  English  statute  upon  the  subject  dates 
from  the  time  of  Queen  Anne,  when  considerable  agita- 
tion was  caused  by  the  arrest  of  the  Russian  minister  for 
debt,  and  his  sovereign,  Peter  the  Great,  demanded  the 
head  of  the  English  sheriff  who  caused  the  arrest. 


*HaIl  on  Int.  Law,  Sec.  60 ;  Wharton's  Dig.  Int.  Law,  Sees. 
9«-96. 
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A  minister  may  also  refuse  to  testify  in  courts  and  his 
exemption  is  based  upon  the  same  ground  of  interfer- 
ence with  his  official  duty,  and  the  fact  that  in  cross- 
examination  he  might  be  called  upon  for  matters  of 
diplomacy  and  state  secrets.  This  exemption  not  to  tes- 
tify cannot  be  waived  by  a  minister,  as  it  is  his  duty  to 
his  government  not  to  divulge  secrets. 

The  property  of  a  minister  which  is  exempt  from 
taxes  and  duties  is  his  personal  effects,  and  does  not  ex- 
tend to  property  embarked  in  trade  or  business.  And 
it  being  difficult  to  discriminate  between  the  two  classes 
of  property  it  is  not  considered  expedient  for  a  minister 
to  engage  in  business  in  the  coimtry  to  which  he  is  dele- 
gated. And  for  the  same  reason  ministers  ought  to  be 
chary  about  giving  their  names  and  influence  to  stock 
companies  in  order  to  float  the  stock  of  the  concern. 

A  minister's  residence,  which  is  also  called  his  hotel, 
is  sacred.  But  it  must  not  be  made  a  refuge  for  crimi- 
nals; the  minister  may  shelter  persons  in  riotous  times 
from  mobs,  and  the  like,  but  cannot  give  shelter  to  crim- 
inals who  are  amenable  to  legal  process. 

A  foreign  minister  may  conduct  religious  worship  in 
his  own  house  in  accordance  with  his  belief.  This  has 
become  so  well  recognized  as  to  be  of  little  importance, 
but  in  the  past,  when  religious  intolerance  was  upper- 
most, it  was  of  considerable  significance. 

The  dispatches  and  couriers  are  protected  while  on 
their  way;  this  is  necessary  to  secure  a  minister  freedom 
of  conunimication  with  his  government,  without  which 
he  would  be  uiyible  to  transact  his  official  duties.    This 
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ri^t  is  seldom  interfered  with  now,  but  in  the  past  it 
had  to  be  guarded  and  was  of  the  utmost  importance. 
During  a  siege  of  a  city  the  besieging  army  may  refuse 
to  allow  dispatches  to  be  sent  out  by  ministers,  as  was 
the  case  in  the  siege  of  Paris  by  the  Grcrmans. 

There  is  some  dispute  as  to  the  right  of  a  minister  to 
cross  a  third  state  in  going  to  the  state  to  which  he  is  ac- 
credited. According  to  Phillimore  in  times  of  peace  the 
minister  is  not  to  be  molested ;  while  in  time  of  war,  to  be 
secure  he  should  have  permission  from  the  third  state. 

Sec.  1990.  SAME  SUBJECT— OF  CONSULS. 
— ^The  subject  of  consuls  and  consular  offices  is  becom- 
ing more  important  each  year,  and  their  duties  in  fur- 
thering the  commercial  interest  of  the  country  they  rep- 
resent is  receiving  greater  attention. 

The  consular  office  is  a  very  old  one,  and  a  class  quite 
similar  to  our  consuls  were  employed  by  the  Greeks  to 
represent  them  at  the  various  seaport  towns.  So  in  the 
fifth  century  such  officers  were  employed  by  nearly  all 
commercial  nations  where  needed  to  look  after  the  in- 
terest of  their  traders.  The  immediate  practice  of  send- 
ing them  to  various  places  as  at  present  was  first  adopted 
during  the  crusades.  The  Grcnoese  and  Venetian  trad- 
ing concerns  made  settlements  m  the  far  East  and 
needed  judges  to  preside  in  these  settlements  and  adjust 
controversies  that  arose  from  time  to  time.  In  the  six- 
teenth century  the  right  was  claimed  by  the  various 
states  to  make  these  appointments,  and  after  the  peace 
of  Westphalia,  in  1648,  consuls  were  sent  to  all  impor- 
tant ports,  charged  with  the  care  of  commercial  inter- 
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ests.  In  some  cases  they  retained  their  judicial  character 
as  late  as  1842.  But  theu*  original  function  of  judges 
has  been  dropped  now.  The  consular  judges  elected  by 
the  guilds  of  merchants  in  tlie  past  were  the  origin  of 
commercial  tribunals,  and  their  usages  and  procedure 
were  regarded  as  having  some  judicial  authority.  Some 
nations,  as  France,  has  established  ''tribimals  of  com- 
merce" presided  over  by  experts  in  commercial  matters 
to  decide  disputes  of  a  conunercial  nature.  A  similar 
purpose  was  answered  by  the  early  consular  judges, 
when  the  municipal  law  did  not  extend  to  protect  tlie 
various  interests,  as  it  does  at  present. 

States  are  under  no  obligation  to  receive  consuls,  ex- 
cept as  they  have  obligated  themselves  by  treaty.  When 
consuls  are  accepted,  the  foreign  sovereign  or  executive 
recognizes  or  autlionzes  the  exercise  of  authority  by  the 
accredited  consuls  by  issuing  an  exequatur  to  each,  which 
is  a  written  authorization  of  his  assuming  his  consular 
powers  at  the  particular  place.  Sometimes  when  a  min- 
ister is  recalled  these  documents  are  withdrawn  from 
the  various  consuls  of  that  nation. 

The  immimities  of  consuls  are  few  in  number.  They 
may  receive  their  personal  eflPects  duty  free;  have  the 
national  arms  over  their  door;  and  in  most  coimtries, 
and  especially  if  citizens  of  the  country  they  represent, 
they  are  free  from  duty  as  jurors,  from  military  service, 
and  all  duties  inferior  to  their  official  work. 

In  the  oriesital  countries  consuls  have  been  allowed  to 
^^ssume  almost  diplpmatic  immunities,  since  their  duties 
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cover  a  larger  scope  and  their  immunities  must  be  cc^- 
respondingly  enlarged. 

A  consul  holds  intercourse  only  with  the  foreign  local 
authorities.  And  can  reach  the  foreign  sovereign  ooly 
throu^  the  local  authorities  or  tlm>ugfa  the  minister  of 
his  own  government,  from  whom  he  gets  his  exequatur. 
The  consular  office  is  an  inferior  one  to  that  of  the  regu- 
lar diplomatic  officers,  and  is  more  of  a  business  office. 

A  government  may  send  one  of  its  own  citizens  to  act 
as  consul  at  a  particular  place,  or  it  may  conunissicm  its 
own  citizen  or  a  foreigner  doing  business  in  the  foreign 
country  to  act  as  its  consular  representative.  But  the 
tendency  is  to  do  away  with  ihe  practice  of  commission- 
ing merchant  consuls,  and  sending  one  direct  instead. 

Sec.  1991.  SAME  SUBJECT— DUTIES  OF 
CONSULS. — The  duties  of  consuls  are  many  and  vari- 
ous. Thus  he  acts  as  a  notary  in  certifying  invoices 
of  traders  and  importers;  consignments  of  goods  are  in- 
voiced before  being  shipped,  and  the  consul  to  \iiiose 
country  the  merchandise  is  sent  makes  three  copies  of 
the  invoice  which  is  sworn  to  by  the  imix)rter,  one  of 
which  is  sent  to  the  consul's  home  state  to  aid  in  the  col- 
lection of  the  customs. 

He  acts  in  a  judicial  capacity  in  settling  disputes  be- 
tween the  officers  and  crews  of  ships  from  his  coimtry. 
These  disputes  are  laid  before  him,  and  it  is  part  of  his 
duty  to  see  to  their  being  settled.  He  is  also  to  protect 
and  care  for  destitute  seamen  of  his  country.  Our  gov- 
ernment has  provided  for  sending  destitute  seamen  to 
tiieir  homes.    Anotiier  of  the  consul's  duties  is  to  gather 
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inf  ormatiaii  in  regard  to  trade  and  commerce  that  will 
tend  to  assist  in  developing  the  commercial  relations  of 
the  comitry  he  represents,  and  this  information  is  com- 
municated to  his  government  in  regular  and  systematic 
reports. 

In  Oriental  lands,  as  China,  Corea,  Siam,  and  the 
like,  the  consuls  have  power  to  try  civil  cases,  and  issue 
orders  of  arrest  to  examine  citizens  of  tlieir  own  country, 
and  either  punish  them  or  send  them  home  for  trial.  The 
American  consuls  have  considerable  latitude  in  these 
countries  over  American  subjects.  The  reason  for  this 
assumption  of  jwwer  is  that  our  government  will  not 
allow  our  citizens  in  these  countries  to  be  tried  imder  the 
system  prevailing  there,  as  we  do  not  regard  the  oriental 
method  of  trying  accused  persons  to  be  in  consonance 
with  our  ideas  of  securing  justice.  We  therefore  pro- 
vide a  consular  court  for  the  trial  and  pimishment  of 
our  citizens  domiciled  in  these  countries,  and  insist  that 
they  be  recognized  by  the  local  jurisdiction.  The  trials 
before  the  consul  are  not  jury  trials,  but  in  the  graver 
matters  he  calls  other  citizens  to  sit  with  him;  these  are 
called  "assessors."  In  Egypt  the  various  nations  have 
been  allowed  to  establish  a  mixed  court  consisting  of 
judges  from  the  various  nations  to  try  the  citizens  of 
lliose  nations,  and  the  local  jurisdiction  has  no  authority 
over  the  foreign  residents. 

Sec.  1992.  SAME  SUBJECT— CLASSES  OF 
CONSULAR  OFFICES.— The  United  States  main- 
tains an  Agent  and  Consular  General  at  Cairo,  Egypt, 
with  qua«i-diplomatic  functions.    Then  we  have  a  num- 
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ber  of  Ck)nsuls  G-eneral,  one  in  eadi  of  the  important 
countries,  who  have  general  supervision  over  the  other 
consuls  in  that  country,  and  all  conununications  come 
through  these  Consuls  Grcneral.  Of  the  regular  consuls 
there  are  two  kinds:  first,  those  who  receive  a  salary  of 
$1,000  and  more,  who  are  not  allowed  to  engage  in  busi- 
ness for  themselves;  second,  tliose  who  are  allowed  to 
engage  in  business,  and  perhaps  get  a  small  salary  or 
certain  fees  for  their  services  as  consul.  But  there  is  a 
tendency  to  do  away  with  this  class  of  consuls.  The 
United  States  also  has  a  class  of  commercial  representa- 
tives known  as  Commercial  Agents,  who  have  the  regu- 
lar powers  of  consuls,  but  sometimes  are  refused  recog- 
nition by  foreign  countries.  We  also  have  Consular 
Agents  or  sub-consuls  who  represent  tlie  smaller  places 
and  are  under  the  control  of  a  regular  consul  in  the 
vicinity. 

Under  President  Cleveland,  a  part  of  the  consular 
service  was  put  under  civil  service  regulations,  instead 
of  being  appointed  by  the  jwlitical  party  in  jwwer. 
These  include  all  those  whose  salaries  are  not  more  than 
$2,500  and  not  less  than  $1,000,  and  are  to  be  appointed 
from  the  service  or  qualified  by  examination.  Their  fit- 
ness is  determined  by  certain  officers  of  the  Department 
of  State.  Perhaps  the  United  States  has  not  given  the 
same  attention  to  its  consular  service  as  other  conuner- 
cial  nations,  and  there  is  considerable  agitation  to  pro- 
vide a  method  of  training  yoimg  men  for  the  service  so 
that  they  may  be  more  capable  to  fulfill  the  duties  and 
requirements  of  the  service. 
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CHAPTER  IV. 

BIGHTS  AND  DUTIES  OF  STATES  IN  TIMES  OF  WAS. 

Sec.  1998.  MEASURES  OF  CONSTRAINT 
SHORT  OF  WAR.— The  regulations  concerning  the 
obligations  and  duties  of  nations  and  the  rights  of  the 
respective  belligerents  and  neutrals  in  times  of  war  con- 
stitute the  larger  part  of  international  law.  There  are 
certain  measures  to  which  a  nation  may  resort  to  show 
its  displeasure  with  another,  which  are  short  of  war,  and 
are  regarded  as  a  sort  of  intermediate  measure  between 
peace  and  war.  These  are:  1.  Retorsion.  2.  Reprisals. 
8.  Embargo  and  Non-Intercourse.  4.  Pacific  Blockade. 
5.  Retaliatory  Acts.    6.  Quasi  or  Limited  War. 

1.  Retorsion.  This  is  a  term  applied  to  the  action  of 
a  state  in  treating  the  subjects  of  another  state  in  sub- 
stantially the  same  way  in  which  the  latter  state  has 
treated  the  subjects  of  the  state  using  the  retorsion.  It 
is  a  sort  of  retaliation  for  lack  of  comity.  Thus  if  one 
nation  puts  restrictions  on  travelers'  passports,  or  levies 
a  differential  tariff,  or  makes  other  regulations  to  the 
prejudice  of  another  nation,  that  nation  may  retaliate 
by  adopting  like  measures  against  the  other  nation,  and 
this  is  called  "retorsion." 

2.  Reprisals.  By  a  "reprisal*'  is  meant  a  seizure  of 
property  of  another  state  for  the  redress  of  an  injury 
eillier  to  the  citiaens  or  the  state  making  the  reprisal.    It 
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may  also  be  used  to  compel  another  state  to  adopt  oi- 
relinquish  a  certain  course  of  conduct.  To  justify  a 
reprisal  justice  must  have  been  absolutely  denied  by  the 
courts  and  the  sovereign  of  the  country  against  whom 
the  reprisal  is  made.  The  injury  must  be  an  important 
one.  It  is  usually  the  property  of  the  offending  nation 
or  its  citizens  that  is  seized,  and  not  persons,  except  in 
times  of  war.  Reprisals  are  the  common  process  of  col- 
lecting an  international  debt  when  milder  proceedings 
have  failed.  The  reprisal  should  not  be  out  of  propor- 
tion to  the  injury  to  be  redressed,  and  the  state  using  the 
process  should  be  able  to  show  that  it  is  just.  It  is  a 
common  proceeding  for  a  strong  nation  to  take  against 
a  weaker  one,  and  in  many  cases  leads  to  war. 

8.  Embargo  and  Non-Intercourse.  An  embargo  is 
a  step  nearer  war  than  reprisals;  it  consists  in  the  seizure 
of  property,  as  vessels  in  ports,  in  view  of  hostilities,  to 
be  surrendered  if  the  differences  are  settled  without  war 
following;  if  the  dispute  is  not  settled,  the  war  dates 
from  the  seizure.  In  modem  times  such  a  practice  is 
seldom  resorted  to,  and  foreign  vessels  are  usually  given 
a  certain  time  in  which  to  depart  after  the  beginning  of 
the  war.*  Another  sort  of  embargo,  practised  several 
times  by  the  United  States,  is  the  preventing  of  its  own 
vessels  from  going  out  of  port  in  order  to  protect  them 
from  capture  by  other  nations.  This  is  a  domestic  affair 
and  has  no  connection  with  the  international  embargo 
which  marks  the  beginning  of  a  war. 


•Lawrence  on  Int.  Law.  Sec.  168. 
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Non-Intercourse  laws  were  passed  by  our  country  to 
forbid  trade  with  England  and  France  as  a  means  of 
retaliating  for  their  unjust  treatment  of  our  vessels. 

4.  Pacific  Blockade.  A  blockade  is  a  war  measure^ 
to  be  considered  later,  but  of  recent  years  it  has  some- 
times been  set  up  in  times  of  peace  as  a  measure  of  con- 
straint. In  such  cases  the  tendency  is  to  enforce  the 
blockade  aaiy  against  the  vessels  of  the  naticm  whose 
ports  are  blockaded,  leaving  all  other  vessels  free  to 
pass.  This  sort  of  pacific  blockade  is  admitted  by  pub- 
licists, but  not  when  it  is  aimed  to  be  enforced  against 
all  vessels.* 

5.  Retaliatory  Acts.  These  are  more  serious  than 
acts  of  retortion,  as  where  the  United  States  authorized 
the  President  to  stop  Canadian  ships  from  entering  our 
ports,  and  even  to  stop  railroad  traffic  from  Canada,  as 
a  method  of  retaliation  for  seizing  our  fishing  vessels. 
This  was  during  Cleveland's  administration,  and  tiie 
power  was  not  exercised  by  him. 

6.  Quasi  or  Limited  War.  Instances  of  this  limited 
war  are  to  be  f  oimd  in  our  own  dealings  with  France  in 
1799.  France  had  ravaged  our  commerce,  seized  our 
vessels  and  almost  ruined  our  commercial  trade,  and  our 
government  authorized  our  ships  to  resist  seizure,  and  to 
recapture  ships  that  had  been  captured.  There  was  some 
fitting  as  a  result,  but  war  was  not  declared. 

Sec.  1994.  ARBITRATION  AND  AMICABLE 
SETTLEMENT  OF  DISPUTES.— Nations  may 
also  decide  instead  of  gomg  to  war  to  arbitrate  their  dif- 

•Han  <m  Int.  Law,  Sec.  1  Jl. 
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ferences  by  submitting  the  paints  in  dispute  to  disinter- 
ested persons  and  agreeing  to  abide  by  their  decisions. 
Many  matters  of  late  years,  as  to  boimdaries  and  the 
payment  of  claims  are  thus  settled.  The  decisions  of 
such  boards  of  arbitration  are  binding,  and  the  parties 
to  the  award  are  concluded,  unless  the  decision  is  too 
broad,  or  there  is  evident  fraud  or  denial  of  justice.* 

It  may  become  proper  for  a  third  state  to  oflPer  its 
good  offices  for  the  settlement  of  disputes  between  other 
nations,  before  or  after  war  has  arisen,  but  the  refusal 
of  such  an  oflPer  is  no  cause  of  oflPense.  Such  ah  offer 
may  be  made  at  the  request  of  one  or  both  of  the  dis- 
putants, or  upon  the  general  gromnis  of  humanity  and 
civilization.  Several  nations  sometimes  unite  in  making 
such  an  offer. 

Sec.  1995.  WAR  DEFINED  AND  CLASSI- 
FIED. — ^War  is  defined  as  a  contest  between  nations  or 
states,  or  between  parties  in  the  same  state,  carried  on 
by  force  of  arms.  War  is  classified  as  "perfect,"  and 
"imperfect."  A  perfect  war,  meaning  one  in  which  an 
entire  state  or  nation  is  at  war  with  another  state  or 
nation,  so  that  all  members  of  the  one  are  authorized  to 
commit  hostilities  against  all  members  of  the  other.  An 
imperfect  war  is  one  limited  as  to  place,  persons  and 
thdngs.t 

Sec.  1996.  THE  COMMENCEMENT  OF  WAR 
B— While  war  is  sometimes  preceded  by  a  declaration  or 

♦Wharton's  Dig.  Int.  Law,  Sec.  816. 
fDana's  Wheaton's  Int.  Law,  Sec.  896. 
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notice  to  the  enemy^  and  this  was  the  practice  previous 
to  the  last  century^  it  is  not  regarded  as  essential  and  is 
frequently  omitted.  The  war  may  be  commenced  by 
an  ultimatum  involving  a  demand,  and  the  request  for 
an  answer  within  a  limited  time,  coupled  with  the  intima- 
tion that  a  failure  to  reply  will  be  taken  as  a  desire  for 
war.  A  nation  usually  issues  a  manifesto  at  the  out- 
break of  war,  or  a<f>roclamation  annoimcing  the  war  and 
seeking  to  justify  its  position  in  the  controversy,  this 
may  be  addressed  to  its  citizens  or  to  other  nations,  but 
this  is  not  considered  as  a  notifk^tion  to  the  enemy. 

Sec.  1997.  THE  RECOGNITION  OF  BELLIG- 
ERENCY.— ^Where  a  civil  conflict  exists  within  a 
state,  it  becomes  important  to  determme  when  other  na- 
tions shall  recognize  a  state  of  war  as  existing.  Such  a 
recognitian  of  a  state  of  war  between  a  state  and  in- 
surgents, simply  indicates  their  right,  or  the  fact  that 
they  are  carrying  on  war,  and  has  nothing  to  do  with  a 
recognition  of  their  independence.  A  neutral  nation  de- 
cides this  question  with  regard  to  its  own  interests  and 
tiie  facts.  But  there  are  certain  important  conditions 
which  ought  to  appear  as  a  prerequisite.  Thus,  the  in- 
surgents should  be  strong  and  numerous  enough  to 
make  a  state  in  case  tliey  were  successful;  and  they  must 
be  actually  carrying  on  war.  If  the  insurgents  have 
ships  of  war  on  the  sea,  then  their  status  is  in  more 
urgent  need  of  determination,  since  if  they  conmiit  hos- 
tilities and  are  not  regarded  as  belligerents  they  are  pi- 
rates, therefore  whenever  there  is,  or  there  is  reasonable 
expectation  of  there  being  hostilities  conumtted  on  the 
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sea,  recognition  of  their  belligerency  is  justified.  There 
should  be  some  fair  probability  of  success  to  justify  the 
recognition  of  the  belligerency  of  the  insurgents.  Con- 
tiguity of  a  nation  to  the  seat  of  hostilities  is  an  im- 
portant factor  in  determining  their  justification  in  rec- 
ognizing a  state  of  war  to  exist,  since  it  may  become  in- 
volved with  the  parties  to  the  contest. 

Sec.  1998.  CONSEQUENCE^  OF  RECOGNI- 
TION OF  BELLIGERENCY.— The  consequences 
of  recognition  are  not  always  advantageous,  as  both  the 
contestants  then  have  the  right  to  stop  vessels  and  search 
tliem  for  contraband  articles,  which  could  not  be  done  if 
they  were  not  recognized  as  being  at  war.  So  the  recog- 
nition releases  the  parent  government  from  its  responsi- 
bility for  the  damage  and  depredations  of  the  insurgents 
to  foreign  nations.  So  where  the  recognition  is  prema- 
ture, and  the  insurgents  are  quelled  the  parent  country 
may  take  offense  on  accoimt  of  such  recognition  of  the 
insurgents.  For  these  reasons,  and  on  groimds  of  hu- 
manity, a  parent  state  may  itself  recognize  the  belliger- 
ency of  the  insurgents,  as  was  the  case  in  our  Civil  War. 
If  they  are  recognized  as  belligerents  they  are  to  be 
treated  as  enemies  and  not  as  rebels.* 

Sec.  1999.  EFFECT  OF  WAR  ON  TREATIES. 
— The  outbreak  of  war  frequently  has  the  effect  of  put- 
ting an  end  to  treaty  stipulations  existing  between  the 
two  coimtries.  This  is  not  necessarily  the  case,  and  stip- 
ulations in  treaties  which  refer  to  and  contemplate  a 

♦Dana's  Wheaton's  Int.  Law,  note  16 ;  Hall  on  Int.  Law,  Sec. 
»;  97  U.  S.  694. 
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future  war,  or  which  are  evidently  intended  as  a  perma- 
nent condition  regardless  of  future  war,  are  not  broken. 
So  all  provisions  which  refer  to  the  method  of  carrying 
on  war  in  case  it  should  arise,  are  of  full  force  and  e£fect 
and  are  to  be  put  into  operation.  So  if  the  treaty  is  tri- 
partite it  is  not  generally  suspended  by  war  between  two 
parties. 

Sec.  2000.  EFFECT  OF  WAR  ON  THE  RE- 
LATIONS  OF  CITIZENS.— Whfle  a  state  of  war 
exists,  all  subjects  of  one  belligerent  state  are  enemies 
of  all  the  subjects  of  the  other,  and  every  kind  of  trad- 
ing is  i^bsolutely  prohibited  between  citizens  or  subjects 
of  the  contending  countries,  and  all  vessels  or  other 
property  engaged  in  the  forbidden  trade  are  subject  to 
condenmation  when  detected.  The  purpose  of  the  pro- 
vision is  to  prevent  aid  and  assistance  being  given  to  the 
enemy.t 

Sec  2001.  WHAT  PERSONS  MAY  ENGAGE 
IN  THE  WAR. — ^War  can  only  be  carried  on  by  those 
who  have  an  express  or  implied  authority  from  a  state 
which  is  one  of  the  belligerents.  The  carrying  on  of  war 
is  an  act  of  the  state  and  not  of  individuals.  So  tiiat 
"guerrillas"  or  "bushwhackers"  are  not  recognized  as 
belligerents,  or  lawfully  carrying  on  war,  and  such 
method  of  warfare  is  forbidden  by  the  rules  of  interna- 
tional law.  Volunteer  troops,  however,  may  be  enrolled 
and  become  regular  soldiers  for  the  nation  they  volun- 
teer to  assist.    Some  of  the  powers  who  maintain  large 

fl  Wheat  46;  8  Crandi  156;  8  Wall.  196.  Permission  or 
license  to  engage  In  sudi  trade  may  be  given  to  Indlvidualft. 
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standing  armies  have  suggested  that  volunteer  soldiers 
should  not  be  recognized,  as  this  would  aid  to  some  ex- 
tent the  nation  with  a  large  standing  army,  but  the  sug- 
gestion has  never  been  acted  upon  and  doubtless  will 
not  be. 

Sec.  2002.  CITIZENS  OF  ONE  BELLIGER- 
ENT IN  THE  TERRITORY  OF  THE  OTHER 
MAY  BE  ORDERED  OUT  ON  THE  OUT- 
BREAK OF  WAR.— The  citizens  of  one  state  in  the 
territory  of  another,  are  enemies  of  that  state  when  war 
begins  between  the  two  coimtries.  They  sometimes  are 
allowed  to  remain  if  they  are  quiet  and  orderly,  but  are 
frequently  given  notice  to  leave  the  country  within  a 
specified  time.  So  the  property  of  the  enemy  is  in  strict 
law  confiscable,  but  in  practice  this  is  not  generally 
done,  except  where  the  confiscation  is  necessary  to  re- 
duce the  supplies  and  mimitions  of  the  enemy.  Under 
our  rules  the  mere  declaration  of  war  does  not  amount  to 
a  confiscation  of  the  enemy's  property  within  our  terri- 
tory; there  must  be  an  act  of  confiscation  passed.* 

Sec.  2008.  OF  THE  CONFISCATION  OF  THE 
ENEMY'S  PROPERTY.— Not  only  tangible  prop- 
erty but  debts  due  by  citizens  of  the  one  belligerent  to 
the  other  are  confiscable.  The  debt  is  confiscated  by 
having  the  citis&en  pay  it  to  the  state,  and  this  is  declared 
to  be  a  bar  to  its  collection  again.  The  Confederate 
States  practiced  this  method  of  confiscation,  and  ilie 
United  States  passed  an  act  authorizing  the  ccmfisca- 


♦8  Cranch  £68. 
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tion  of  ddbts  in  1862,  but  it  was  never  put  in  practice. 
Public  debts  are  not  confiscable;  thus  during  the  Napo- 
leonic wars  the  obligations  between  the  belligerents  were 
discharged;  as  was  also  the  case  during  the  Crimean  war. 
This  is  a  matter  perhaps  of  comity,  perhaps  of  necessity 
or  expedience,  since  if  they  failed  to  pay  once  they  could 
never  borrow  again. 

Sec.  2004.  EFFECT  OF  WAR  ON  COMMER- 
CIAL  RELATIONS.— Commercial  intercourse  be- 
tween citizens  of  the  respective  belligerents  at  once 
ceases  on  the  outbreak  of  war.  And  unless  special  licenses 
are  issued  by  the  government,  which  is  sometimes  done, 
no  trade  or  intercoiffse  can  be  legally  carried  on.  All 
goods  or  property  engaged  in  such  trade  are  confiscated 
in  prize  courts;  partnerships  with  the  enemy  are  ended; 
policies  of  insurance  and  bills  of  credit  issued  to  the  en- 
emy are  void.  So  all  contracts  made  during  the  exis- 
tence of  the  war  are  void.  Contracts  made  before  the 
outbreak  of  the  war  are  not  generally  extinguished,  but 
the  remedies  thereon  are  suspended  until  the  close  of  the 
war,  an  account  of  the  inability  of  the  alien  enemy  to  sue 
or  be  sued,  but  partnership  contracts  are  extinguished, 
since  they  would  involve  conunercial  intercourse  during 
the  existence  of  the  war.* 

Sec.  2005.  OF  PRIVATEERS.— A  privateer  is  a 
citizen  who  has  obtained  special  authority  from  his  na- 
tion to  prey  upon  the  conunerce  of  an  enemy  with  his 
privately  owned  vessels,  and  is  allowed  to  retain  a  part 

•Kent's  Com.  66;  Hall  on  Int.  Law,  Sec.  126;  98  U.  S.  82; 
5  WaD.  877;  49  N.  Y.  12;  26  Gratt.  (Va.)  146. 
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of  the  captures  made  as  a  rewarcL  The  commission  of 
such  a  person  is  called  a  letter  of  ''marque  and  reprisal." 
Privateering  was  generally  allowed  and  practiced  until 
1856,  when  by  the  Declaration  of  Paris,  at  the  end  of  the 
Crimean  War,  most  of  the  leading  nations  in  convention 
agreed  not  to  use  privateers  in  future  wars;  the  United 
States  was  not  a  party  to  this  convention  and  is  not 
bound  by  it,  but  it  is  said  to  be  unlikely  that  we  would 
ever  again  employ  privateers.  The  chief  objections  are 
that  it  is  demoralizing,  as  it  appeals  to  the  base  motive  of 
plunder  rather  than  to  patriotism,  and  it  is  difficult  to 
regulate  such  privateersmen.t 

Sec.  2006.  WHAT  MAY  BE  DONE  IN  WAR. 
— ^Under  the  rules  of  modem  warfare,  force  is  to  be  used 
not  to  cause  pain,  but  only  such  and  so  much  as  to  ac- 
complish the  end  sought  in  the  speediest  way.  The  ad- 
vance of  civilization  and  sentiments  of  humanity  are 


tWoolsey's  Int.  Law,  Sec.  190;  Hall  on  Int.  Law,  Sec  180. 
The  seven  nations  party  to  the  Declaration  of  Paris,  in  the  4(th 
Article  adopted  several  sections,  the  first  of  which  referred  to 
privateering,  which  was  declared  to  be  and  remain  abolished ;  the 
Sd  provided  that  a  neutral  flag  covers  the  cargo  of  an  enemy 
except  contraband  of  war;  the  8d,  that  neutral  goods,  except 
contraband,  are  not  seizable  under  the  enemy's  flag;  the  4th 
section  referred  to  blockades.  This  article  was  submitted  to  the 
rest  of  the  nations  to  be  adopted  or  rejected  as  a  whole.  Some 
thirty-eight  other  nations  acceded  to  the  terms  of  this  conven- 
tion, but  the  United  States  refused  so  to  do  unless  the  article  was 
changed  so  as  to  add  a  clause  putting  an  end  to  war  on  all  pri- 
vate commerce  on  the  high  seas.  Many  of  the  nations  were 
willing  to  do  this,  but  England  objected,  and  we  have  never 
agreed  to  the  terms  of  the  Dcdaration  of  Paris. 
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tending  to  make  war  less  cruel  and  barbarous,  and  as 
long  as  it  has  to  be  allowed  to  put  as  many  restrictions 
as  possible  on  the  methods  to  be  employed.  It  is  im- 
questionably  a  relic  of  barbarism,  and  absolutely  unnec- 
essary under  modem  civilization,  and  it  is  only  the 
criminal  instincts  of  certain  aggressive  states  in  trying 
to  get  what  is  not  theirs  by  force  that  stands  in  the  way 
of  doing  away  with  war  entirely.  If  a  small  per  cent  of 
tiie  money  and  property  used  and  destroyed  in  war  could 
be  used  to  create  a  peace  fund  to  amicably  settle  inter- 
national disputes,  it  would  more  than  suffice  to  pay  the 
most  extravagant  demands  of  bellicose  nations. 

The  use  of  hot  shot  and  chain-shot  in  war  are  some- 
times allowed  and  sometimes  said  to  be  contrary  to  in- 
ternational law.  Hot  shot  is  used  for  the  purpose  of 
setting  buildings  on  fire,  and  chain-shot  to  cut  the  masts 
of  vessels.  They  were  both  used  in  our  civil  war.  Ex- 
plosive balls  weighing  less  than  four  hundred  grams 
were  excluded  by  the  Congress  of  1868  in  Europe,  on 
tiie  ground  that  their  use  caused  needless  pain,  as  these 
balk  explode  after  striking  a  man  and  lacerate  the  flesh. 
Bomb  shells  aire  allowed,  and  torpedoes  are  used  by  all 
nations  in  war,  though  certain  publicists  claim  that  the 
use  of  means  which  make  death  inevitable,  or  which  are 
calculated  to  naow  down  armies  are  not  allowed. 

The  use  of  poisoned  weapons,  or  those  which  tear 
and  lacerate,  as  glass,  nails,  jagged  edged  spears,  and 
the  like  are  forbidden;  but  cannister  shot  comes  pretty 
dose  to  this  and  yet  is  commonly  used. 
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The  destruction  of  public  buildings  and  ardiives 
are  forbidden,  so  the  useless  and  ruthless  destruction 
of  property  is  not  countenanced,  though  sometimes 
done,  as  in  the  case  of  the  burning  of  Washington  by 
the  British.  When  the  destruction  of  property  is  for 
some  military  purpose,  or  in  case  of  the  siege  of  a 
fortified  town,  the  destruction  of  property  is  justified. 
The  poisoning  of  wells  and  water  supplies,  and  the 
sending  of  infectious  clothing  for  the  purpose  of  spread- 
ing disease  are  also  strictly  forbidden.* 

Sec.  2007.  SAME  SUBJECT— THE  USE  OF 
DECEIT  AND  STRATAGEMS.— Deception  is  al- 
lowed  in  war.  Thus  one  army  may  deceive  the  other 
as  to  the  number  of  their  troops,  or  their  situation,  as 
by  making  dummy  cannon,  false  signal  fires  to  indi- 
cate a  camp,  fictitious  telegrams,  and  the  like.  But 
hospital  fiags,  or  flags  of  truce  cannot  be  used  for  the 
purpose  of  deception,  and  a  vessel  using  the  enemy's 
flag  must  raise  its  own  before  opening  hostilities.  And 
soldiers  using  the  uniform  of  the  enemy  in  order  to 
deceive,  must  use  some  distinctive  emblem  before  at- 
tacking. So  a  promise  is  not  to  be  broken,  as  where 
a  temporary  truce  is  made,  it  must  be  kept. 

Spies  may  be  used  for  the  purpose  of  procuring  in- 
formation from  within  the  enemy's  lines,  but  persons 
are  liable  to  be  put  to  death  if  caught.  An  attempt 
was  made  by  the  Prussians  in  their  war  with  France 


^Hall  on  Int.  Law^  Sees.  184-186;  Wharton's  Dig.  Int.  Law, 
Sec.  3491 
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to  treat  as  spies  persons  coming  within  their  lines  in 
balloons,  but  this  is  not  regarded  as  tenable. 

Sec  2008.  SAME  SUBJECT— OBSTRUC- 
TIONS IN  HARBORS.— The  placing  of  obstruc- 
tions in  harbors  as  a  means  of  preventing  blockade  run- 
ners, and  also  as  a  means  of  preventing  the  enemy's 
ships  from  escaping  is  allowable.  Though  in  some  cases 
protests  have  been  entered  by  neutral  nations,  and  there 
is  a  limit  to  the  extent  to  which  a  harbor  may  be  so 
obstructed,  and  it  would  hardly  be  justified  to  perma- 
nently destroy  a  harbor  as  this  would  affect  the  rights 
of  other  nations;  though  this  was  done  in  the  case  of 
the  harbor  of  Dunkirk,  which  was  destroyed  under  the 
terms  of  the  treaty  of  Utrect. 

Sec  2009.  SAME  SUBJECT— PROPERTY 
THAT  MAY  BE  SEIZED  ON  LAND.— PubUc 
property  on  land,  except  that  used  for  charitable,  re- 
ligious, and  educational  purposes,  is  seizable  by  the  in- 
vading belligerent. 

Private  property  on  land  is  generally  exempt  from 
seizure,  and  if  taken  is  to  be  paid  for,  or  receipted  for. 
But  there  are  numerous  exceptions  to  this  rule,  and 
these  are  sufficient  to  enable  an  invading  army  to  us- 
ually take  what  they  want.  Thus,  property  directly 
useful  in  military  operations  may  be  taken,  and  this 
might  include  domestic  animals;  property  may  be  taken 
as  a  compensation  for  military  offences;  requisitions  for 
the  support  of  the  army  may  be  made  when  necessary, 
as  an  indemnity  for  keeping  order;  property  secured  on 
the  field  of  battle,  ever  since  Roman  times,  has  been  held 
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to  be  seizable;  so  a  levy  may  be  made  on  the  whole  mass 
of  people  to  pmiish  theu*  rising  against  the  invading 
army.  So  the  devastation  of  a  coimtry  and  the  de- 
struction of  all  property  may  be  done  when  it  is  deemed 
necessary  as  a  military  measure,  but  such  a  course  is 
only  justified  in  extreme  cases. 

Sec.  2010.  SAME  SUBJECT— PROPERTY 
THAT  MAY  BE  SEIZED  ON  HIGH  SEAS.— 
The  enemy's  property,  both  private  and  public,  may  be 
seized  on  the  high  seas  when  found  on  the  enemy's  ships. 
By  the  Declaration  of  Paris  in  1856  property  of  the 
enemy  in  neutral  ships  and  not  contraband  is  not  sub- 
ject to  capture,  but  the  United  States  never  having  ac- 
ceded to  this  Declaration  is  not  professedly  bound 
thereby,  except  as  to  Italy,  with  whom  we  have  made 
a  treaty  and  abandoned  the  old  rule  as  to  the  right  to 
take  the  enemy's  goods  from  neutral  ships.  The  reason 
for  the  distinction  as  to  liability  to  capture  of  private 
property  on  land  and  sea,  is  that  on  land  private  prop- 
erty is  spared  on  moral  and  humane  grounds,  and 
the  fact  that  unlimited  seizure  of  private  property  on 
land  would  demoralize  an  invading  army.  Property 
on  the  high  seas  is  more  directly  tributary  to  the  enemy, 
and  its  capture  is  more  eflFective  in  destroying  the  com- 
merce of  the  enemy,  and  as  a  rule,  its  seizure  can  be  ef- 
fected without  cruelty  or  the  sacrifice  of  human  life. 

The  modem  tendency  is  to  the  exemption  of  private 
property  on  sea  as  well  as  on  land  from  capture,  and 
the  United  States  has  formally  advocated  that  private 
property  be  absolutely  exempt  from  seizure  on  the  hig^ 
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seas,  whether  in  neutral  ships  or  not;  this  is  called  the 
"Marcy  Doctrme,"  as  it  was  proposed  by  him  at  the 
time  of  the  Declaration  of  Paris,  But  the  other  nations 
have  not  acceded  to  this  proposition,  and  the  old  rule  is 
still  applicable.  As  the  total  abolition  of  the  practice 
of  seizing  private  property  on  the  sea  would  mean  that 
aD  warfare  on  the  high  seas  be  conducted  by  warships 
against  warships,  this  would  necessitate  every  nation 
having  a  large  navy,  and  perhaps  it  would  be  better 
to  let  the  old  rule  stand,  as  it  se^ns  more  humane  to 
seize  property  in  a  harmless  way  than  to  sacrifice  human 
lives. 

The  vessels  of  fishermen  are  not  usually  captured 
by  either  belligerent,  as  they  are  deemed  to  be  such  hum- 
ble and  helpless  characters  as  to  enjoy  immunity  from 
capture. 

To  secure  a  perfect  title  to  enemy's  property  cap- 
tured at  sea,  the  capture  must  not  be  effected  in  neu- 
tral waters,  as  within  the  three  mile  limit.  And  the 
title  to  the  captured  property  is  deemed  to  be  in  aibey- 
anee  until  the  legality  of  the  capture  is  passed  upon 
by  a  prize  court,  when  if  condemned  it  belongs  to  the 
sovereign  or  state  effecting  the  capture.  It  is  only  by 
the  provisions  of  the  municipal  law  that  any  part  of 
tiie  captured  property  goes  to  the  individual  captors; 
though  it  is  quite  general  for  nations  to  allow  the  cap- 
tors a  share  of  the  property  seized  as  "prize  money." 
Under  the  American  law  all  vessels  in  sight  or  belong- 
ing to  one  fleet  ^are  in  the  prize  money,  though  the 
capture  was  effected  by  but  one  ship.    It  is  the  duty  of 
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e  vessel  making  a  capture  on  the  high  seas  to  send  the 
prize  in  to  port  at  once,  or  if  the  vessel  captured  is  un- 
sea  worthy,  or  the  enemy  is  so  dose  as  to  make  a  recap- 
ture imminent,  to  destroy  her.  The  question  arose  in 
our  civil  war  whether  the  captor  had  a  right  to  destroy 
a  captiffed  vessel  because  tibeir  home  ports  were  block- 
aded and  it  was  impossible  to  send  the  prize  into  port 
The  Confederates  appointed  Captain  Semmes  admir- 
alty  judge,  and  the  captured  vessels  wovdd  be  adjudged 
prizes  while  at  sea,  and  then  ordered  burned. 

Sec.  2011-  SAME  SUBJECT— METHOD  PUB- 
SUED  IN  PRIZE  COURTS.— The  enemy  have  no 
standing  in  a  prize  court.  A  prize  court  is  for  the  pur- 
pose of  holding  an  inquest  on  captured  vessels  and  prop- 
erty on  the  high  seas  as  to  the  regularity  of  the  capture 
with  respect  to  the  rights  of  neutrals.  The  court  aims 
to  govern  itself  according  to  the  terms  of  international 
law,  but  its  procedure  is  different  from  that  of  courts  of 
law  generally.  The  United  States  District  Courts  are 
the  only  courts  that  try  prize  cases,  but  an  appeal  lies  to 
the  higher  federal  courts.  In  England  a  special  com- 
mission is  issued  for  the  organization  of  prize  courts. 

Prize  courts  must  be  in  the  captor*s  territory,  or  in 
that  of  an  ally,  but  the  court  may  pass  upon  prizes 
which  are  in  foreign  ports.  A  nation  is  not  obliged  to 
abide  by  the  decision  of  its  prize  courts.  Neutral  na- 
tions do  not  generally  allow  captured  vessels  in  llieir 
ports,  and  only  allow  the  war  vessels  of  the  belligerents 
In  port  on  account  of  stress  of  weather  and  when  neces- 
sary to  get  provisions  and  supplies.    When  the  vessels 
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of  both  belligerents  come  into  a  neutral  port  they  can- 
not leave  within  twenty-four  hours  of  each  other.  This 
regulation  is  designed  to  prevent  a  conflict  in  neutral 
waters* 

Sec.  2012.  OF  THE  RIGHTS  AND  DUTIES 
OF  NEUTRAL  STATES.— The  word  "neutral"  is  a 
modem  term,  as  in  ancient  times  there  was  no  neutral- 
ity, and  each  nation  took  one  side  or  the  other  in  war. 
There  are  Ilu*ee  sorts  of  neutrality;  strict,  permanent 
and  qualified. 

Permanent  neutrality  is  an  exceptional  form  of  neu- 
trality; since  1880,  the  European  nations  have  bound 
themselves  by  treaty  not  to  enter  upon  the  soil  of  Swit- 
zerland or  Belgium  to  carry  on  war.  Qualified  neutral- 
ity can  hardly  be  said  to  exist  now;  it  allowed  another 
nation  to  furnish  a  belligerent  state  troops  and  assist- 
ance without  becoming  involved  in  the  war  as  an  ally. 
The  usual  form  of  neutrality  is  that  known  as  strict 
neutrality.  When  a  nation  desires  to  remain  neutral 
in  a  conflict  between  other  nations,  it  is  bound  to  guard 
its  neutrality  by  municipal  laws,  and  keep  its  citizens 
from  violating  their  provisions.  This  neutral  territory 
cannot  be  used  for  hostilities,  and  this  extends  to  neu- 
tral waters,  and  it  is  the  duty  of  the  neutral  state  to  see 
to  it  that  its  territory  is  not  so  used.  This  doctrine  is 
carried  so  far  as  to  prevent  a  vessel  of  one  belligerent 
to  lie  outside  of  neutral  waters  ready  to  pounce  upon 
the  vessels  of  the  other  as  they  emerge  from  neutral 
waters.   For  a  violation  of  these  provisions  the  neutral 
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nation  is  liable,  and  may  then  recover  its  damages 
against  the  offending  belligerent. 

A  neutral  state  is  mider  the  absolute  obligation  to 
do  nothing  which  will  aid  one  belligerent  to  the  injury 
of  the  other.  And  it  cannot  now  furnish  armed  assist- 
ance as  troops  or  munitions  of  war,  thou^  in  former 
times  this  was  possible  under  the  idea  of  a  qualified  neu- 
trality. 

The  United  States  has  a  very  creditable  history  in 
the  development  of  the  principles  of  neutrality  whidi 
now  prevail,  and  many  of  the  principles  which  were 
advocated  and  enforced  by  Washington,  Jefferson  and 
Hamilton  are  now  generally  adopted. 

There  is  some  question  as  to  whether  a  neutral  state 
can  furnish  assistance  to  another  state  in  war  on  ac- 
count of  treaty  stipulations  so  to  do,  the  wei^t  of  au- 
thority seems  to  be  against  the  proposition.  While  a 
neutral  nation  is  bound  not  to  furnish  munitions  of  war 
to  a  belligerent,  it  is  under  no  obligation  to  prevent  its 
subjects  from  doing  so,  and  such  articles  may  be  sold 
to  the  belligerent  subject  to  capture  on  the  seas  as  con- 
traband of  war.  A  neutral  state  cannot  make  a  loan 
to  a  belligerent,  but  its  subjects  may  do  so. 

Sec- 2018.  SAME  SUBJECT— NEUTRALITY 
LAWS  OF  THE  UNITED  STATES.— By  ihe 
neutrality  laws  of  the  United  States,  whidi  have  been 
copied  by  many  other  nations,  it  is  illegal  for  our  citi- 
zens to  enlist  in  foreign  wars  while  in  the  United  States; 
and  it  is  likewise  illegal  to  hire  or  engage  persons  to 
serve  in  foreign  wars  here,  as  by  opening  a  recruiting 
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office  for  iiie  purpose;  it  is  also  illegal  to  fit  out  armed 
ships  or  privateers  in  our  territory  to  aid  a  foreign  state. 
The  doing  of  any  of  these  acts  is  made  a  high  misde- 
meanor and  subject  to  punishment,  and  the  United 
States  can  employ  the  militia  to  put  down  any  such  or- 
ganizations. We  have  adhered  strictly  to  our  neutrality 
laws,  and  have  even  forbade  the  shipment  of  arms  to 
Canada  during  war.  The  English  neutrality  laws  are 
now  more  stringent  than  our  own,  but  were  not  during 
our  civil  war,  and  as  a  result  we  had  a  claim  against 
them  for  allowing  the  Alabama  to  be  fitted  out  in  tiieu' 
ports  to  operate  against  our  commerce. 

Sec  2014.  SAME  SUBJECT— WHAT  NEU- 
TRALS MAY  DO.— Several  things  are  not  forbidden 
to  neutrals;  thus,  a  neutral  state  may  give  money  to 
suffering  belligerents,  or  subscribe  to  public  loans  of 
belligerents.  But  this  is  questioned  by  some  publicists. 
A  neutral  may  furnish  coal  to  war  vessels  of  the  bel- 
ligerents casually  arriving  as  other  steamers,  but  can- 
not maintain  a  regular  coaling  station  for  a  belligerent. 
So  a  government  may  sell  arms  to  a  belligerent  in  its 
own  territory,  subject  to  capture  as  contraband  while 
on  the  way.  The  theory  being,  that  a  neutral  nation's 
natural  commerce  is  to  be  interfered  with  as  little  as 
possible  on  account  of  the  war  existing  between  other 
nations.  After  the  close  of  our  civil  war  we  desired  to 
dispose  of  our  arms,  as  they  would  soon  be  antiquated 
and  useless;  we  sold  a  large  quantity  to  France  during 
the  Franco-Prussian  war.  Germany  raised  the  ques- 
tion of  our  rij^t  to  do  so  as  neutrals.    Some  publicists 
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claimed  that  we  violated  the  principles  of  international 
law  in  so  doing.  The  building  and  selling  of  an  armed 
vessel  to  a  belligerent,  provided  she  is  not  built  with  the 
special  intent  to  cruise  against  a  friendly  state,  and  is 
not  commissioned  for  such  service,  is  permitted;  but 
such  vessel  is  subject  to  capture  as  contraband  on  the 
way.  This  proposition  is  much  discussed,  as  it  is  hard 
to  draw  the  line  between  a  vessel  which  is  built  with  or 
without  an  inunediate  hostile  purpose  in  view.* 

Sec.  2015.  SAME  SUBJECT— NEUTRAL 
PROPERTY— HOW  DETERMINED.— The  neu- 
tral  character  of  trade  and  property  is  determined  by 
that  of  the  owner.  The  owner's  status  depends  upon 
that  of  his  domicile.  Neutral  trade  is  to  be  hindered 
as  little  as  possible  without  damaging  the  belligerents. 
Prior  to  the  Declaration  of  Paris  there  were  two  chief 
principles  applicable  to  neutral  trade.  These  were:  1. 
Enemy's  goods  in  neutral  ships  were  subject  to  cap- 
ture, but  the  neutral  ship  was  paid  the  full  freight.  2. 
Neutral  goods  on  the  enemy's  ships  were  exempt  from 
capture,  the  captor  to  get  the  freight  money  on  sudi 
goods.  In  our  treaties  with  South  American  states  we 
have  held  to  the  general  principles  of  free  ships  and 
free  goods,  and  have  advocated  that  all  private  prop- 
erty on  the  high  seas  should  be  respected  in  war.  But 
in  practice  we  still  hold  to  the  old  English  rule,  that 
is,  the  principles  prevailing  prior  to  the  Declaration  of 
Paris,  and  put  them  into  practice  when  necessity  re- 
quires. 

♦Dana's  Wheaton's  Int.  Law,  page  686 ;  8  Dallas  (U.  S.)  307. 
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Sec.  2016.  SAME  SUBJECT— RIGHTS  OF 
NEUTRALS  UNDER  THE  DECLARATION 
OF  PARIS.— By  the  Declaration  of  Paris;— Priva- 
teering is  forbidden.  2.  A  neutral  flag  covers  enemy's 
goods  except  contraband  of  war,  and  such  goods  are 
exempt  from  seizure.  8.  Neutral  goods  are  not  liable 
to  capture  under  an  enemy's  flag.  These  propositions 
were  accepted  to  by  most  of  the  nations,  but  a  few  na- 
tions like  the  United  States  have  never  acceded  to  them. 
Hence  the  following  questions  arise: — (i)  If  one  of 
the  signers  of  the  Declaration  of  Paris  is  at  war  with 
the  United  States,  can  such  nation  take  our  property 
out  of  the  neutral  vessels  of  other  signers?  (ii)  If 
two  nations  that  are  bound  by  the  Declaration  of  Paris 
are  at  war,  can  the  one  take  the  other's  goods  out  of 
our  vessels?  While  the  Eiuropean  nations  would  have 
the  right  to  answer  the  above  questions  in  the  affirma- 
tive, they  have  given  us  the  benefit  of  the  Declaration 
of  Paris  without  our  signing  it. 

Sec  2017.  SAME  SUBJECT— WHAT  IS  IN- 
CLUDED IN  CONTRABAND  OF  WAR.— All 
articles  fitted  directly  to  aid  the  enemy  in  war  are  con- 
traband and  subject  to  capture.  These  include  gun- 
powder, arms  and  ammunition,  and  the  like.  Articles  of 
ambiguous  use,  that  is,  such  as  may  be  used  as  well  for 
peaceful  purposes  as  for  war  purposes,  are  to  be  treated 
as  contraband  if  properly  destined  for  military  use. 
Thus  horses  and  saddles,  naval  stores,  and  ship  tim- 
bers may  be  contraband.  The  doctrine  of  contraband 
articles  is  a  sort  of  compromise  between  the  rights  of 
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neutrals  to  free  trade  and  free  ships  and  the  rights  of 
belligerents  not  to  have  aid  and  assistance  furnished 
the  enemy.  Woolsey  and  the  French  publicists  con- 
tend that  articles  are  not  contraband  unless  intended 
for  direct  use  in  war.  So  provisions,  we  contend,  are 
not  contraband  unless  going  directly  to  the  army  or 
navy  of  one  of  the  belligerents,  and  ought  to  be  paid 
for  by  the  captor  so  that  the  neutral  does  not  suffer. 

The  penalty  of  carrying  contraband  articles  to  the 
enemy  is  the  confiscation  of  such  articles,  as  well  as  aU 
others  on  board  the  ship,  and  the  ship  itself,  provided 
these  all  belong  to  the  same  owner.  The  guilty  own- 
ership infects  all  of  the  owner's  property  and  makes 
it  subject  to  seizure.  And  in  case  of  fraud  on  the  part 
of  the  owner  everything  is  condemned.  We  have  mod- 
ified these  principles  in  our  treaties  with  the  South 
American  republics. 

There  is  some  contention  that  a  government  ought 
to  prohibit  its  citizens  from  selling  or  carrying  contra- 
band articles,  as  at  present  the  entire  burden  of  detec- 
tion is  imposed  upon  the  belligerent,  but  this  is  not  a 
rule  of  international  law. 

The  carrying  of  troops  and  hostile  despatdies  of 
belligerents  is  forbidden,  and  the  penalty  for  so  doing 
is  the  forfeiture  of  the  ship;  and  this  has  been  enforced 
even  where  the  ship-master  has  been  compelled  to 
carry  the  troops.  During  the  civil  war,  one  of  our 
vessels  stopped  a  British  mail  steamer,  the  Trent,  and 
took  by  force,  two  Confederate  representatives,  Mason 
and  Slidell,  who  were  on  their  way  to  Europe  to  pur- 
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chase  supplies  and  ships  for  their  government^  and 
while  the  seizure  was  in  accordance  with  the  principle 
just  stated  that  neutral  ships  should  not  carry  hostile 
despatches  of  the  enemy,  yet  Seward,  the  Secretary  of 
State,  disavowed  the  act  of  seizure  and  ordered  the  men 
returned.  The  seizure  if  upheld  would  possibly  have 
involved  us  in  war  with  England,  and  we  were  hardly 
in  a  position  to  undertake  it  at  the  time.  Seward  placed 
his  decision  on  our  claim  that  a  nation  had  no  right  to 
take  men  out  of  a  vessel  on  the  high  seas.  And  this 
contention  has  been  upheld,  and  a  war  vessel  is  forbid- 
den to  take  men  off  of  a  neutral  ship  on  any  ground. 

Sec.  2018.  INTERNATIONAL  LAW  IN  RE- 
GARD TO  BLOCKADE.— Under  the  fourth  article 
of  the  Declaration  of  Paris,  a  blockade  must  be  effec- 
tive, that  is,  sufficient  to  prevent  access  to  the  coast  of 
the  enemy,  and  when  it  is  thus  effective  neutrals  are 
bound  to  respect  the  blockade,  whether  it  is  commer- 
cial or  strategic,  but  not  a  mere  paper  blockade,  or  one 
not  enforced  by  a  fleet  sufficient*  to  enforce  it.  A  com- 
mercial blockade  is  for  the  purpose  of  shutting  off  com- 
merce with  a  town  to  bring  it  to  terms  through  failure 
of  supplies.  While  a  strategic  blockade  is  designed  to 
stop  all  trade  with  a  country.  The  United  States  in 
the  civil  war  set  up  the  most  extensive  blockade  ever 
known,  though  previously  we  had  been  fluctuating  in 
regard  to  the  right  of  a  state  to  set  up  a  blockade. 

That  a  blockade  be  effective  or  an  actual  blockade^ 
does  not  mean  that  it  must  be  impossible  for  vessels 
to  run  the  blockade  without  detection,  but  one  that 
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makes  it  difficult  or  dangerous  to  do  so.  And  the  fact 
that  the  ships  of  the  blockading  squadron  are  driven 
to  sea  by  storms  and  the  blockade  lifted  does  not  de- 
stroy the  blockade. 

The  fact  of  the  establishment  of  a  blockade  of  the 
enemy's  ports  is  made  known  to  neutrals  in  either  of 
two  ways.  1.  By  a  general  proclamation  of  the  gov- 
ernment establishing  the  blockade,  as  was  done  by  Liin- 
coln  in  our  civil  war.  After  sudi  a  proclamation  issues 
neutrals  cannot  legally  sail  for  a  port  within  the  block- 
aded district.  2.  By  a  warning  from  the  blockading 
vessels,  and  ships  may  not  go  into  sudi  ports  after  no- 
tice given  in  either  way.  It  is  not  necessary  to  give  both 
forms  of  notice.  General  notoriety  is  sufficient  notifica- 
tion to  sudi  ships  as  are  in  the  blockaded  ports,  and  th^ 
are  given  a  reasonable  time  to  clear  and  get  away;  in 
our  civil  war  the  time  was  fixed  at  fifteen  days.  After 
the  blockade  is  established  it  is  an  imputation  of  guilt 
for  neutral  vessels  to  loiter  about  the  ports  that  are 
blockaded;  and  under  the  doctrine  of  continuous  voy- 
ages set  up  by  England  in  colonial  days  we  held  that 
neutral  ships  were  subject  to  seizure  when  their  ultimate 
destination  was  a  blockaded  port,  as  they  had  started 
the  practice  of  sailing  to  the  Bermudas  and  there  trans- 
shipping for  the  southern  ports  to  run  the  blockade. 

The  penalty  of  trying  to  break  a  blockade  is  the  con- 
fiscation of  the  ship  and  all  the  goods  on  board,  unless 
the  owners  of  the  goods  can  show  that  they  did  not  know 
where  they  were  to  be  carried.  The  men  on  board  are 
subject  to  no  penalty,  there  being  no  personal  liability. 
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The  liability  of  the  ship  continues  until  she  has  com- 
pleted the  return  voyage.  And  each  trip  is  taken  as  a 
complete  enterprise;  the  guilt  of  one  enterprise  is  said 
to  be  "deposited"  or  overlooked  when  the  return  voy- 
age is  completed,  so  that  a  vessel  cannot  be  seized  for  a 
past  offense.  And  a  ship  is  free  when  the  blockade 
ceases,  though  found  in  the  blockaded  port.  The  doc- 
trine being  that  when  the  war  ends  the  blockade  ceases, 
and  all  ships  not  previously  captured  are  free. 

Sec  2019.  OF  THE  RIGHT  OF  SEARCH.— 
The  right  of  seardi,  which  is  the  right  of  a  belligerent 
to  stop  a  merchant  vessel  on  the  high  seas  and  exam- 
ine her  papers  and  cargo,  arose  from  the  doctrine  of 
contraband  goods  and  the  endeavor  to  discover  block- 
ade runners.  The  right  does  not  exist  in  times  of  peace 
except  by  treaty.  We  had  considerable  controversy 
with  England  over  the  matter,  as  she  claimed  the  right 
to  stop  vessels  in  times  of  peace  to  see  if  they  were  en- 
gaged in  the  slave  trade,  and  also  to  take  out  of  our 
3hips  and  impress  British  seamen.  We  claimed  that 
engaging  in  the  slave  trade  was  not  illegal  except  by 
municipal  law  of  England,  she  could  only  stop  and 
aeardi  her  own  ships,  but  England  claimed  that  she  could 
stop  all  ships  to  ascertain  what  was  their  nationality. 
While  England  has  never  disavowed  the  right  to  the 
impressment  of  seamen,  it  is  never  likely  to  happen 
again,  as  men  are  secured  by  volunteering  now,  and  not 
by  coercion. 

Sec.  2020.  OF  EXTRADITION.— The  right  of 
one  state  to  demand  a  fugitive  from  justice  who  has 
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fled  to  anotlier  state  is  of  tlie  greatest  importance,  and 
is  the  subject  of  many  treaty  stipulations  in  modem 
times. 

The  necessity  for  stipulations  being  made  as  to  ex- 
tradition arises  from  the  fact  that  one  state  has  no  juris- 
diction or  sovereignty  in  the  territory  of  another,  and 
could  not  pursue  after  or  remove  a  person  accused  of 
crime  from  the  jurisdiction  of  another  state  without  the 
consent  of  that  state,  and  there  being  more  or  less  jeal- 
ousy between  independent  nations  there  was  little  comity 
in  this  regard.  But  under  modem  civilization  it  has  be- 
come customary  in  the  interest  of  justice  for  one  nation 
to  surrender  persons  accused  of  certain  crimes  under 
provisions  and  safeguards  which  protect  both  the  ac- 
cused person  and  the  sovereignty  of  the  nation  so  sur- 
rendering the  fugitive  from  justice. 

The  grounds  upon  which  the  doctrine  of  extradition 
is  based  are:  that  it  is  the  duty  of  a  nation  to  pro- 
tect itself,  as  all  criminals  would  flock  to  a  nation  which 
refused  to  deliver  them  up  to  justice,  and  nations  gen- 
erally recognize  that  they  owe  a  duty  to  society  to  pro- 
tect it  against  criminals. 

While  extradition  is  general,  it  is  not  obligatory  upon 
a  government  to  send  back  an  escaped  criminal  unless 
such  a  stipulation  has  been  made  in  a  treaty;  and  it  is 
not  customary  to  ask  it  unless  the  case  is  covered  by 
treaty  stipulations.  A  nation  may  give  up  a  fugitive 
voluntarily,  as  we  have  done  in  cases. 

Extradition  is  a  political  and  not  a  judicial  act,  ev^i 
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where  the  matter  is  covered  by  treaty  stipulations.  The 
courts  that  are  called  upon  to  examine  as  to  the  legality 
of  an  extradition  case,  only  report  their  findings  to  the 
government  and  the  executive  does  as  he  sees  fit  in  each 
case. 

Most  nations  refuse  to  surrender  persons  accused 
simply  of  political  offenses,  on  the  groimd  that  the 
meaning  of  a  political  offense  varies  in  the  different 
states  and  there  being  no  common  ground  upon  which 
they  can  agree  it  is  best  to  let  the  person  go  free.  Thus 
a  person  may  be  imprisoned  for  life  in  Russia  for  what 
our  citizens  customarily  do  every  day  and  are  applauded 
for,  so  that  it  would  not  be  policy  for  us  to  siurendcr 
a  person  to  suffer  punishment  wiiich  we  do  not  sanction. 
But  assassins  and  murderers  cannot  claim  to  be  politi- 
cal offenders  simply  because  they  are  banded  together 
to  slay  the  heads  of  the  various  governments;  such  per- 
sons are,  and  ought  to  be,  extraditable.  We  have  made 
treaties  to  this  effect.  The  destruction  of  buildings  by 
explosives,  though  intended  to  terrorize  the  government, 
is  not  to  be  regarded  as  a  political  offense,  and  such  of- 
fenders are  extraditable. 

We  have  had  some  controversy  with  England  as  to 
whether  a  person  extradited  for  one  offense  could  then 
be  tried  for  another,  under  the  terms  of  our  treaty  with 
them.  Since  1890  we  have  a  new  treaty  with  England 
governing  the  matter,  which  largely  increases  the  num- 
ber of  offenses  for  which  persons  may  be  extradited  and 
provides  that  an  extradited  person  cannot  be  tried  for 
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another  offense  until  he  is  first  returned  to  the  country 
from  which  he  was  extradited.  The  offenses  for  wfaidi 
a  person  may  be  extradited  include,  manslaughter,  em- 
bezzlement, breach  of  trust,  rape,  piracy,  revolt  on  ship- 
board, and  the  like.* 

*See  Moore  on  Extradition  and  Interstate  Rendition. 
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LAWYERS. 


CHAPTER  I. 

THE  SUBJECT  DEFINED  AND  ClASSTFTED. 

Sec  2021.  MEANING  OF  ETHICS.— Ethics  in 
its  general  sense  is  the  science  of  human  duty,  and  may 
be  said  to  include  two  things,  first,  an  investigation  into 
the  nature  and  constitution  of  human  character;  second, 
the  formulated  system  of  rules  and  principles  concern- 
ing duty,  whether  true  or  false,  whidi  generally  regulate 
human  conduct.  Ethics  mean  character, — ^and,  particu- 
larly, good  character, — as  distinguished  from  intellect. 
Hence,  ethics  may  be  said  to  include  the  sum  or  aggre- 
gate of  the  rules  of  duty,  or  right  living. 

Ethics  and  morality  are  to  be  distinguished,  since 
morality  represents  existing  facts,  while  ethics  is  ratlier 
the  scientific  hypothesis  for  the  explanation  of  existing 
facts. 

In  a  more  limited  sense  ethics  is  a  particular  sys- 
tem of  rules  and  principles  concerning  moral  obliga- 
tions and  regard  for  the  rights  of  otliers,  whether  true 
or  false;  and  when  these  rules  are  applied  to  a  single 
dass  or  brandi  of  human  actions  and  duties,  we  have, 
for  example,  ^'social  ethics,"  "medical  ethics,"  and  "k- 
gd  ethics." 

•6 
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Sec.  2022.  ETHICS  NOT  AN  EXACT  SCI- 
ENCE.— ^Whfle  some  phflosophers,  as  Kant,  distin- 
guish  between  pure  morals,  or  the  science  of  the  neces- 
sary moral  laws  of  a  free  will,  and  ethics  properly  so- 
Jcalled,  which  considers  those  laws  as  imder  the  influence 
of  the  sentiments  and  passions  and  subject  to  the 
changes  incident  ti)  the  progressive  ideals  of  civilized 
beings;  yet,  in  practice  and  in  fact,  there  are  no  fixed 
and  determinate  or  absolute  rules  of  duty  wiiich  can  be 
appealed  to  for  the  regulation  of  hmnan  conduct  and 
actions  under  all  circumstances.  There  is  no  exact  eth- 
ical code.  And  the  subject  of  ethics,  whether  as  a  mat- 
ter of  pure  morals,  or  the  general  regulation  of  human 
conduct,  has  never  been  the  subject  of  legislation  or  ju- 
dicial action.  The  ethical  code,  so-called,  is  a  change- 
able one;  thou^  there  may  appear  to  be  imderlying 
principles  whidi  seem  to  compel  the  rule,  and  to  whidi 
certain  writers  may  point  to  indicate  the  Divine  order 
of  human  affairs,  which  makes  it  impossible  for  man- 
kind to  mistake  the  right  and  choose  the  wrong.  The 
ultimate  solution  of  this  question — ^as  to  the  innateness 
of  morals  and  rules  of  conduct — ^like  the  question  of  the 
natural  or  legislative  origin  of  laws,  is  one  that  may  well 
be  left  to  the  decision  of  each  individual.* 


•To  the  average  morally  educated  man,  the  distinction  between 
right  and  wrong  as  to  everyday  matters  is  so  palpable  that  he 
customarily  reasons  that  his  sense  of  right  and  wrong  must  be 
innate  rather  than  cultivated.  But  let  us  put  a  few  questi<ms 
to  this  God-like  creature  with  the  Divine  gift  of  distinguishing 
right  from  wrong.  Do  you  claim  to  have  the  same  or  a  better 
moral  sense  than  the  average  citizen  with  whom  you  associate? 
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Sec.  2028.  LEGAL  ETHICS  DEFINED  AND 
EXPLAINED.— Legal  ethics  may  be  defined  as  that 
branch  of  science  which  concerns  itself  with  the  moral 
dirties  and  obligations  growing  out  of  the  professional 
relation  existing  between  that  class  of  men  known  as 
"lawyers"  and  the  rest  of  society. 

It  is  as  true  of  this  brandi  of  ethics  as  any  other, 
that  it  is  not  an  exact  science.    Professional  conduct, 


Do  you  claim  to  have  the  same  or  a  better  gift  of  distinguishing 
right  from  wrong  than  the  average  indiridual  of  the  last  cen- 
tury ?  or  of  ten  centuries  ago?  If  you  have  a  better  moral  sense 
than  your  neighbors,  or  those  of  the  past,  how  do  you  acoount 
for  it  on  the  theory  that  all  moral  sense  is  innate  rather  than 
developed?  If  you  have  the  same  moral  sense  as  others  had  in 
times  past,  how  do  you  account  for  the  innumerable  errors  and 
atrocious  crimes  committed  in  the  name  and  by  virtue  of  the 
morality  and  conscience  of  the  past?  How  do  you  account  for 
the  fact  that  at  the  present  time  there  is  so  little  unanimity  as 
to  important  matters  of  morality  and  conduct  between  individuals 
and  nations  upon  the  same  plane  of  development?  What  does 
your  Divine  gift  of  distinguishing  right  from  wrong  indicate  to 
jou  as  to  the  rule  of  right  in  your  possessing  a  million  dollars 
while  thousands  of  your  fellow  mortals  are  starving?  in  your 
devising  laws  and  rules  of  property  which  must  inevitably  segre- 
gate the  necessities  of  life  into  the  hands  of  the  few  and  make 
industrial  slaves  of  the  many?  in  your  claiming  for  yoursdf 
rights,  privileges  and  immunities  which  you  will  not  and  dare 
not  extend  to  others?  When  you  have  answered  these  questions 
to  your  own  satisfaction  then  decide  for  yourself  whether  ethics ; 
moral  principles ;  your  moral  sense,  or  the  moral  sense  of  man- 
kind as  expressed  in  the  formulated  principles  and  rules  of  right 
living  are  not  mere  matters  of  opinion,  changing  with  time,  place 
and  circmnstance ;  changing  with  the  progress  and  civilization 
of  mankind — and  with  the  ideals  and  habits  of  the  human  race. 


Digitized  by 


Google 


dd  LEGAL  ETHICS. 

like  other  forms  of  ethical  affirmation  is  largely  a  mat- 
ter of  opinion,  tliough  here  too  there  are  miderljring 
principles  that  seem  to  compel  the  rule. 

But  as  regards  the  moral  duties  and  legal  duties  there 
is  this  distinction  whidi  must  always  be  borne  in  mind; 
that  positive,  or  declared  law  is  always  right,  though 
it  may  be  or  seem  iniquitous  from  the  moral  viewpoint  of 
the  individual,  or  a  class  of  mdividuals.  Obedience  to 
the  law  is  a  higher  moral  duty  in  such  cases  than  obe- 
dience to  what  one  may  deem  the  law  ought  to  be.  This 
is  so  not  only  because  it  is  necessary  to  the  establishment 
of  peace  and  order  in  society,  but  also  because  it  is  dear 
that  the  internal  mentor,  styled  "conscience"  is  a  very 
fallible  guide,  as  the  oppression,  injustice,  superstitions 
and  crimes  of  history,  based  upon  tlie  dictates  of  con- 
science, abundantly  show. 

Legal  ethics  refers  simply  to  the  professional  con- 
duct on  the  part  of  tliose  who  assume  to  practice  law, 
and  may  also  be  called  professional  ethics. 

Sec.  2024.  CLASSIFICATION  OF  PROFES- 
SIONAL OBLIGATIONS.— The  professional  obU- 
gations  and  rules  of  conduct  governing  a  lawyer  may 
be  classified  or  divided  as  follows:  1.  Those  which 
govern  and  concern  his  relations  to  the  public  or  state. 
2.  Those  which  concern  and  regulate  his  conduct  and 
relations  with  suitors  or  clients.  8.  Those  which  gov- 
ern and  regulate  his  conduct  and  demeanor  towards  ilie 
court;  that  is,  the  judges  and  juries.  4.  Those  which 
should  control  in  his  conduct  and  relations  with  the  bar, 
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or  his  professional  brethren.  Each  of  these  divisions 
will  be  given  some  consideration  herein. 

Sec  2025.  EXTENT  OF  SUBJECT  OF  LE- 
GAL ETHICS.— It  should  not  be  understood  from 
tiie  classification  of  the  subject  in  the  preceding  section 
that  the  moral  duties  of  the  legal  profession  are  to  be 
limited  in  their  scope  to  those  which  simply  concern  their 
conduct  in  professional  matters,  and  tiiat  if  these  are 
scrupulously  adhered  to  the  morals  of  the  lawyer  in 
other  matters  are  inunateriaL    Thus  it  has  been  said: 

''Public  confidence  in  a  lawyer  makes  up  at  least  a 
very  large  part  of  his  capital  stock.  Of  course  this  pub- 
lic confidence  reaches  out  into  every  element  of  the  law- 
yer's makeup.  It  toudies  not  only  the  moral  side  of 
him,  but  the  educational  side  of  him  as  well,  and  par- 
ticularly his  professional  education.  But  the  public 
want  to  believe  that  the  man  into  whose  hands  they  en- 
trust the  interests  involved  in  a  particular  litigation  shall 
be  a  man  in  whom  tjiey  can  trust  as  one  who  will  be 
honest  and  faithful  to  them.  Mr.  Sharswood,  of  the 
Supreme  Court  of  Pennsylvania,  said  in  his  little  work 
on  'Legal  Ethics:'  'Let  it  be  remembered  and  treasured 
in  the  heart  of  every  student  that  no  man  can  be  a  truly 
great  lawyer  who  is  not  in  every  sense  of  the  word  a 
good  man.'  Another  has  said,  'The  lawyer  must  pos- 
sess that  chastity  of  honor  which  feels  a  stain  like  a 
wound.'"* 

Dr.  Warren,  the  author  of  "Ten  Thousand  a  Year," 

^Lectures  by  Judge  Lane  to  Law  Students  ef  Univenity  of 
Michigan. 
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"Law  Studies,"  and  "Duties  of  Attorneys,"  all  valuable 
books  for  a  law-student  or  lawyer,  has  well  said  in  re- 
gard to  the  responsibility  of  the  lawyer:  "Whatever 
our  talents  or  acquirements,  whatever  our  tempers  and 
dispositions,  whether  amiable  and  yielding,  or  exacting, 
irritable  or  overbearing  ...  we  may  have  to  take 
you  into  our  confidence  and  open  to  you  the  most  se- 
cret recesses  of  our  hearts.  Our  honor,  our  life,  our  ISb- 
erty,  oiu*  property  and  those  of  our  friends  are  endan- 
gered or  outraged,  and  to  you  we  must  flee."  And  it 
well  said  that  there  is  no  class  of  men,  unless  it  be  those 
whose  direct  occupation  is  the  teaching  of  morals,  who 
have  a  wider  influence  upon  the  world  at  large  than  the 
members  of  the  legal  profession,  as  to  them  are  commit- 
ted the  dearest  interests  of  the  public;  and  to  them  the 
people  turn  not  only  for  protection  under  the  law,  but 
to  see  to  it  that  the  law  keeps  step  with  the  progress  of 
the  race  in  the  protection  and  establi^mient  of  rights. 
Sec.  2026.  STANDING  OF  THE  LEGAL  PRO- 
FESSION WITH  THE  GENERAL  PUBLIC— 
"There  are  two  attitudes  whidi  we  may  observe  in  pub- 
lic opinion  as  to  the  profession  of  law.  One  of  them  is 
not  very  commendatory,  and  our  profession  has  been 
the  butt  of  as  much  ridicule  and  sarcasm  as  any  other 
profession.  I  do  not  think  that  this  is  the  general  opin- 
ion of  the  public,  but  that  it  does  prevail  to  some  extent 
there  is  no  doubt.  There  are  some  members  of  our  pro- 
fession who  are  black  sheep  and  consequently  they  are 
the  ones  most  noticed  and  most  talked  about.  There  are 
men  who  advertise  as  divorce  lawyers  or  who  run  to  the 
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county  jjail  to  solicit  patronage  as  soon  as  a  man  is  ar- 
rested, and  sudi  practice  on  the  part  of  members  of  our 
profession  does  give  justification  for  criticism.  But  ihe 
body  of  the  profession  are  not  engaged  in  that  sort  of 
practice.  Again:  people  sometimes  assail  the  bar  be- 
cause they  feel  that  the  lawyer  can  take  care  of  himself. 
The  lawyer  is  a  public  diaracter,  is  supposed  to  be  pre- 
pared for  all  the  shafts  commonly  aimed  at  a  public 
diaracter,  and  so  people  recognize  that  he  can  take  care 
of  himself. 

"It  is  true,  too,  that  the  very  nature  of  his  work — 
having  an  antagonist  continually  at  him  while  he  is  at 
work — is  a  condition  which  we  must  take  into  consid- 
eration when  we  are  thinking  about  this.  When  a  m&n 
is  under  that  sort  of  pressure  all  the  time,  it  would  be 
strange  if  criticism  of  his  conduct  did  not  sometimes 
arise. 

"But  there  is  a  better  view  of  the  profession.  The 
fact  that  people  in  general  do  have  a  more  serious  and 
just  view  of  the  profession  than  is  indicated  from  what 
I  have  just  said,  is  true  when  we  come  to  think  that  they 
do  really  put  those  interests  whidi  are  most  valuable  to 
them  into  the  hands  of  the  lawyer  almost  without  re- 
serve, and  it  is  to  the  credit  of  our  profession  that  it  is 
very  rarely  indeed  that  we  find  that  trust  betrayed. 

"It  is  true  that  the  legal  profession  has  a  high  stand- 
ard of  morals.  There  are  individual  exceptions,  but  the 
profession  as  a  profession  certainly  has  a  high  standard 
of  morals.  It  is  one  of  the  requirements  of  admission 
to  the  bar  that  some  brother  must  certify  that  the  appli- 
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cant  is  of  good  moral  character.  Its  literature  is  pure, 
too.  It  is  very  rarely  indeed  that  you  can  find  anything 
in  the  literature  of  the  law — ^text-books,  reports,  period- 
icals— that  will  make  you  ashamed  of  your  profession."* 

Sec.  2027.  STANDING  OF  THE  BAR  IN 
AMERICA  AS  TO  POLITICAL  AND  EDUCA- 
TIONAL  MATTERS.— From  statistics  compiled  by 
diflferent  persons  in  recent  years  as  to  the  niunber  and 
percentage  of  lawyers  who  have  held  the  prominent  po- 
litical offices  in  the  gift  of  our  federal  and  state  govern- 
ments, the  following  facts  appear: 

"That  out  of  the  8,122  Senators  in  our  national  legis- 
lature who  had  occupied  that  office,  2,068  were  lawyers 
— ^more  than  66  per  cent.  Out  of  11,889  members  of 
the  lower  house,  6,882  were  lawyers — about  60  per  cent. 
Out  of  24  Presidents,  19,  or  80  per  cent,  had  been  law- 
yers. Of  the  cabinet  officers,  there  were  in  all  96  per 
cent  lawyers — I  think  218  out  of  282.  So  the  investi- 
gation ran  on,  through  the  legislatures  of  the  several 
States  and  the  higher  offices  of  the  States,  and  while 
the  proportion  here  was  not  so  high,  yet  when  we  come 
to  consider  the  proportion  of  lawyers  to  the  general  pop- 
ulation it  seems  to  be  remarkable  and  almost  startling 
to  find  what  a  large  per  cent  of  members  of  these  various 
bodies  have  been  lawyers.** 

In  his  "American  Commonwealth,'*  Mr.  Bryce  says, 
"In  education  the  bar  of  the  United  States  ranks  high. 
Most  of  the  lawyers  have  had  a  college  training  and 
are  by  the  necessities  of  their  employment,  persons  of 

^Lectures  by  Judge  Lane. 
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mental  cultivation.  In  the  older  towns  they,  with  the 
clergy,  form  the  intellectual  elite  of  the  place,  and  they 
worthily  preserve  the  standard  of  the  Roman,  English 
and  Scotch  bar.  Fifty  years  ago  the  bar  of  the  United. 
States  had  reached  a  power  and  social  consideration  rela- 
tively greater  than  the  bar  has  ever  held  on  the  eastern 
side  of  the  Atlantic.** 

Sec.  2028.  WHAT  IS  THE  PURPOSE  OP 
THE  LEGAL  PROFESSION?— A  lawyer  is  an  ad- 
vocate, and  the  essential  principle  of  advocacy  is  said  to 
consist  in  the  substitution  of  persons  professing  special 
skill  and  learning  in  litigated  matters  for  the  actual  liti- 
gants, to  do,  on  their  behalf  and  in  their  stead,  all  which 
they,  if  possessed  of  sufficient  knowledge  and  ability, 
might  do  for  themselves  with  fairness  to  their  opponents. 
Such  advocates  are  also  entitled  to  charge  and  receive 
a  reward  for  the  rendition  of  such  services,  as  will  justly 
compensate  for  their  preparatory  study  as  well  as  the 
actual  labor  employed.* 

The  fact  that  an  advocate  or  lawyer  is  ready  to  take 
either  side  of  a  litigation  for  hire,  does  not  necessarily 
^ow  that  he  is  venal,  nor  that  his  attitude  contravenes 
the  principles  of  sound  morality.  It  is  sometimes  hard 
to  say  on  which  side  right  and  justice  lies  even  after  a 
careful  litigation  or  investigation,  and  hence  it  is  evi- 
dently necessary  that  such  an  investigation  be  made  be- 
fore a  decision  on  the  merits  of  the  case  is  given.  The 
lawyer  is  simply  retained  to  advocate  or  present  his  side 
of  the  controversy,  and  to  assist  in  providing  and  ar- 

^See  the  first  chapters  of  Wanrelle's  '"Legal  Ethics." 
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ranging  the  materials  from  which  his  client's  side  of  the 
case  is  to  be  judged. 

Sec.  2029.  OF  THE  HISTORY  AND  DEVEL- 
OPMENT OF  THE  LEGAL  PROFESSION.— 

Our  American  system  of  advocacy  is  derived  from  the 
English  system,  though  we  do  not  follow  the  divisions 
of  the  profession  into  barristers,  solicitors,  etc,  prevail- 
ing in  England  and  her  colonies.  The  history  of  advo- 
cacy in  England  may  be  traced  back  as  far  as  Alfred. 
The  first  licensed  advocates  were  called  "serj  cants." 

In  Greece  there  was  no  position  which  corresponded 
to  that  of  the  lawyer  of  to-day.  Parties  acted  for  them- 
selves. Latt'i%  however,  there  grew  up  a  class  of  people 
who  wrote  speeclies  fcp  their  clients  and  delivered  them. 
In  Rome  tlic  advocate,  when  first  he  became  known  to 
the  Roman  sta^/  *^f  -^H,  was  a  man  more  politician  than 
advocate,  and  simply  took  the  position  to  advance  his 
political  ambitions.  It  was  really  a  political  office. 
"Patron"  and  "Client"  are  the  terms  suggesting  the 
relation  of  attorney  and  client  imder  this  system.  But 
it  came  afterward,  imder  the  code  of  Justinian,  to  as- 
similate more  closely  to  the  relation  of  the  lawyer,  as 
we  now  know  him.  In  France  the  lawyer  has  for  a  long 
time  held  a  very  high  position  in  the  public  estimaticm. 
At  one  time  the  profession  was  a  branch  of  the  nobility, 
and  it  was  very  difficult  to  become  a  lawyer.  In  Eng- 
land, while  legal  education  has  not  taken  the  same  course 
as  in  this  country,  yet  membership  in  the  bar  there  has 
always  required  a  long  course  of  preparation.  The  Eng- 
lish bar  has  always  occupied  a  very  high  standing,  and 
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many  of  the  liberties  which  we  enjoy  are  the  result  of 
the  influence  of  the  wise  lawyers  and  judges  of  the 
past 

Sec.  2080.  OF  THE  AUTHORITIES  OR 
WRITERS  ON  LEGAL  ETHICS.— The  chief 
source  of  legal  ethics  to  the  average  lawyer  are  the  cus- 
toms and  practices  prevailing  in  his  local  jurisdiction,  in 
addition  to  what  his  own  general  knowledge  would  in- 
dicate to  him  to  be  rig^t  and  proper  conduct  under  the 
circumstances.  It  is  to  the  credit  of  the  profession  that 
it  is  seldom  that  a  lawyer  does  wrong  as  to  his  profes- 
sional conduct  through  ignoronce  upon  the  subject. 

Among  the  writers  upon  the  siAject  of  professional 
conduct  may  be  mentioned  Judge  Sharswood,  whose 
work  is  entitled  "Legal  Ethics;"  George  W.  Warvelle 
is  also  the  author  of  a  small  book  on  "Legal  Ethics." 
Pollock's  Essays  on  Jurisprudence  contain  many  valua- 
ble suggestions  along  the  line  of  professional  conduct; 
and  so  far  as  the  rules  regulating  professional  conduct 
are  enforced  by  positive  law  or  regulations^  reference 
may  be  found  to  them  in  any  of  the  commentators  on 
municipal  law.  In  the  development  of  this  subject,  we 
have  made  frequent  use  of  the  principles  and  sugges- 
tions laid  down  by  Judge  Victor  H.  Lane,  in  his  lec- 
tures to  the  law  classes  of  the  University  of  Michigan. 
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CHAPTER  IL 

THE  lawyer's  duties  WITH  SESFECT  TO  THE  FUBUC  OS 

STATE. 

Sec.  2081.  GENERAL  NATURE  OF  A  LAW- 
YER'S DUTIES  TO  THE  PUBLIC— The  duties 
which  one  who  has  espoused  the  legal  profession  owes 
to  the  puUic  or  State  by  reascm  of  his  profession  are 
of  a  more  varied  sort  than  those  of  the  ordinary  indi- 
viduaL  This  results  from  the  fact  that  he  has  embraced 
one  of  the  learned  professions,  and  one  which  particu- 
larly concerns  the  political  and  social  welfare  of  the  com- 
munity. Our  age  is  one  of  law,  nothwithstanding  the 
many  lawless  acts  which  are  still  committed  wbkh  the 
statute  law  is  powerless  to  adequately  prevent  or  punish. 
The  lawyer  being  versed  in  the  doctrines  of  the  law, 
knowing  its  strong  and  weak  places,  becomes,  naturally, 
one  of  the  pillars  of  the  State  in  upholding  the  laws  en- 
acted, and  in  devising  others  to  meet  the  dianging  condi- 
tions of  social,  commercial  and  industrial  life.  Hence 
the  lawyer  is  not  only  interested  as  are  other  citizens  in 
formulating  and  procuring  wise  and  just  laws  to  be  en- 
acted, and  seeing  that  they  are  faithfully  administered, 
but  he  should  become  a  leader  and  educator  in  this  re- 
gard among  his  fellow  men.  Because  of  this  a  lawyer, 
of  the  right  kind,  may  have  a  superior  claim  to  political 
preferment  in  times  when  important  legislation  is  to  be» 
or  should  be  enacted.    But  nothing  but  contempt  can 
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be  expressed  for  the  professional  sycophants,  who  have 
sacrificed  their  high  grade  ability  to  gain  the  patronage 
of  corporate  interests,  and  consent  to  run  for  oflSce  in 
order  the  better  to  protect  their  patrons  from  becoming 
subject  to  reasonable  legal  regulation. 

A  lawyer  is  also  directly  in  line  for  promotion  to  all 
those  official  positions  which  none  but  those  trained  in 
the  law  can  expect  to  hold,  including  all  the  positions 
incident  to  the  judicial  branch  of  the  federal  and  State 
government;  judgesfhips,  prosecuting  attorneys,  and  the 
like.  In  these  positions  the  lawyers  should  have  not  only 
high  moral  and  intellectual  endowments,  but  also  a  cour- 
ageous and  progressive  spirit  to  withstand  alike  the 
temptations  of  those  who  would  directly  or  indirectly 
use  him  to  tamper  with  justice,  and  the  seductive  allure- 
ments of  an  aspiring  ambition. 

The  general  public  can  never  know  how  many  decis- 
ions of  the  courts,  and  how  many  ostentatious  acts  of 
public  prosecutors  are  made  at  the  dictates  of  ambition, 
and  even  as  the  result  of  pique,  pride,  jealousy  and  re- 
venge. It  is  believed  that  there  are  not  so  many  decis- 
ions based  upon  other  than  legal  grounds  now  as  in  the 
past,  but  the  love  of  money,  and  the  desire  to  secure  po- 
litical or  social  preferment  regardless  of  the  means  used 
is  occasionally  corrupting  a  judge  or  official  connected 
witii  the  administration  of  justice,  and  without  an  awak- 
ened public  conscience  to  disapprove  the  action  of,  as 
well  as  punish  such  offenders,  grave  fears  may  be  well 
entertained  for  the  stability  of  our  institutions. 
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Sec.  2082,  THE  LAWYER'S  RESPONSIBIL- 
ITY TO  THE  PUBLIC  IN  THE  ADMINIS- 
TRATION OF  THE  LAW.— "The  lawyer  is  usuaUy 
a  member  of  the  commmiity  whose  influence  is  more 
potent  than  is  that  of  the  average  man,  and  so  he  should 
be  more  careful  of  his  conduct  and  the  way  in  whidi  he 
discharges  his  duties  as  a  citizen  by  reason  of  this  fact. 
It  may  be  said  that  there  is  no  branch  of  our  form  of 
government  more  important  than  is  that  of  the  admin- 
istration of  the  law,  and  the  lawyer  is  primarily  respon- 
sible for  that.  The  measure  of  responsibility  upon  him 
is  very  much  beyond  that  of  other  members  of  the  com- 
munity. The  literature  which  pertains  to  the  adminis- 
tration of  law  is  all  his  own.  The  members  of  the  ju- 
diciary who  administer  the  law  are  chosen  from  our  pro- 
fession. So  that  we  may  be  said  to  be  responsible  for 
the  administration  of  the  law  in  the  communities  in  whidi 
rwe  live,  as  well  as  in  the  country  at  large.  We  should 
have  an  understanding  and  knowledge  of  the  law^  and 
knowing  what  the  law  is,  we  should  be  careful  to  see 
that  it  is  properly  and  correctly  declared.  The  lawyer 
who  loses  sight  of  this  duty  of  his  to  do  what  he  can  to 
see  that  the  law  is  properly  declared  has  lost  sight  of  one 
of  his  most  important  duties.  It  is  easy  imder  some  cir- 
cumstances to  lose  sight  of  these  duties.  There  comes 
a  time  in  the  practitioner's  life,  and  it  is  not  infrequent 
either,  when  it  is  somewhat  easy  for  him  to  overlook  this. 
He  would  bend  the  law  in  the  interest  of  the  contention 
which  he  makes.  He  cannot  afford  to  do  that  and  he 
ought  to  be  always  very  careful  that  he  does  not  do  that. 
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One  of  the  charges  which  are  of tenest  brought  against 
the  administration  of  law  is  that  we  have  judge  made 
law.  If  the  judges  make  law,  it  is  ordinarily  true  that 
some  man  or  men  at  the  bar  are  responsible  for  it.  It  is 
not  often  tiiat  a  judge  makes  a  declaration  of  a  propo- 
sition of  law  except  he  makes  it  upon  the  invitation  of 
^ome  member  of  the  bar.  You  cannot  shield  yourself 
by  saying  that  after  all  this  question  was  submitted  to 
the  court.  You  have  not  discharged  your  duty  when 
you  have  made  an  argument  to  the  court  for  the  declara- 
tion of  law  vdiich  you  do  not  believe  in,  it  is  infinitely 
more  important  that  there  be  a  correct  declaration  of 
law  than  that  there  be  a  failure  of  justice  in  a  particular 
case. 

"Temptations  for  the  violation  of  this  duty  are  very 
strong  many  times.  They  press  upon  us  by  reason  of 
practices  which  ought  not  to  be  permitted.  Take  a  law- 
yer who  has  put  himself  in  a  position  of  having  a  large 
fee  depend  upon  his  success.  He  wUl  lose  sight  of  these 
principles  when  trying  to  earn  his  contingent  fee. 

"So  it  is  true  that  he  finds  public  opinion  running 
pn  a  particular  direction.  He  thinks  if  he  can  put  him- 
(ielf  in  the  line  of  public  opinion  he  can  gain  something 
for  himself.  He  can  never  afford  to  sacrifice  his  own 
conclusion  as  to  what  his  duty  as  a  lawyer  is  to  the 
clamor  of  public  opinion.  We  ought  to  be  strong 
enough  to  stand  in  the  face  of  public  opinion  where  duty 
calls  us  to  stand. 

"Many  times  our  own  friends  appeal  to  us  very 
stnmgly  in  the  administration  of  justice  to  do  some- 
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thing  which  is  not  in  the  interest  of  justice  and  we  ought 
to  be  very  careful  under  these  circumstances.  The  law- 
yer cannot  for  a  moment  forget,  when  we  think  of  it  from 
the  purely  selfish  side,  that  his  business  is  a  life  work. 
He  is  not  practicing  law  for  a  day,  but  he  expects  to 
make  that  his  life  work,  and  looking  at  it  from  that 
point  of  view  you  cannot  afford  to  do  less  than  your 
duty  as  a  lawyer.  So  I  want  to  warn  you  against  per- 
«nitting  yourselves  to  be'  used  when  there  is  an  oppor- 
tunity for  winning  popular  acclaim  from  the  "'hangers 
on."  You  will  find  that  there  is  sometimes  a  tempta- 
tion to  please  these  people  who  are  sitting  around  the 
court  room.  You  ought  to  lose  sight  of  these  people. 
Keep  before  you  your  duty  as  lawyers  and  do  not  seek 
to  gain  notoriety  by  permitting  yourself  in  speech  or 
manner  to  pander  to  them;  it  is  a  weakness  to  do  that 
The  only  anchor  for  the  lawyer  against  a  weakness  of 
this  sort  is  that  he  attach  himself  to  some  well  grounded 
principles  and  build  his  life  as  a  practitioner  up  to 
these."* 


♦From  Lectures  to  Law  Students  of  Michigan  University  by 
Judge  Lane. 
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CHAPTER  III. 

tHE  BELATION  AND  CONDUCT  OF  THE  LAWYER  TO  HI8 

CLIENTS. 

Sec  2088.  THE  ETHICAL  JUSTIFICATION 
OF  THE  LAWYER  WHO  IS  ON  THE  LOSING 
SIDE  OF  A  LEGAL  CONTROVERSY.— WMe  it 

is  true  liiat  a  lawyer  is  not  to 'constitute  himself  judge 
of  his  client's  case  in  the  first  instance,  but  is  rather  a 
helper  in  presenting  the  facts  so  that  others  may  decide, 
and  at  the  same  time  to  carefully  scrutinize  the  facts 
and  acts  of  the  other  side  so  that  no  advantage  may  be 
taken  of  his  client,  yet  the  question  is  frequently  raised 
as  to  the  ethical  justification  of  a  lawyer  accepting  a  re- 
tainer on  what  is  styled  "the  wrong  side  of  an  action," 
wliether  civil  or  criminal.  The  individuals  who  argue 
from  the  fact  that  a  lawyer  is  ready  to  be  retained  on 
either  side  of  a  controversy  that  he  is  therefore  indif- 
ferent to  the  right  or  wrong  in  the  matter,  lose  sight  of 
the  fact  that  it  is  one  of  the  fundamental  principles  of 
Anglo-Saxon  civilization  in  the  rendition  of  justice,  that 
every  one  is  entitled  to  be  heard  and  have  his  side  pre- 
sented— ^in  court — ^in  the  best  possible  light,  and  that  so 
far  from  this  policy  resulting  in  making  a  travesty  of 
justice,  it  is  deemed  to  be  the  only  enlightened  way  to 
secure  the  equal  and  exact  administration  of  justice 
known  to  man.  In  this  view  it  is  not  for  the  lawyer  to 
decide  whether  his  client  is  in  the  right  or  wrong  of  the 
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controversy,  though  if  he  does  find  sufficient  to  convince 
himself  of  the  justice  of  his  client's  side  he  will  he  the 
more  strenuous  advocate.  But  we  do  not  think  that  it 
is  a  lawyer's  duty  to  decide  for  himself  in  the  first  in- 
stance whether  he  has  the  right  or  wrong  side,  whether 
considered  from  a  legal  or  moral  standpoint.  It  is 
enough  for  him  to  know  that  his  client  is  engaged  in  a 
controversy,  and  that  the  other  side  will  be,  or  have  the 
equal  right  to  be  represented  by  a  skilled  advocate,  and 
that  his  services  are  necessary  to  properly  present  his 
client's  side  of  the  matter  to  the  tribunal  authorized  to 
decide  the  controversy.  This  seems  to  be  the  only  prac- 
tical view  to  take,  for  if  a  lawyer  were  to  conclude  tiiat  it 
was  his  ethical  duty  to  first  decide  whether  his  would-be 
clients  were  in  the  right  or  wrong  he  would  be  usurp- 
ing the  positicfn  of  judge  and  jury  and  putting  his  own 
individual  opinion  in  the  place  of  that  of  the  authorized 
tribunal  alone  entitled  to  decide.  Again,  suppose  the 
lawyer  should  conclude  that  the  side  presented  to  him 
was  the  "wrong"  side,  then  what  appeal  would  the  suitor 
have?  And  he  is  legally  entitled  to  an  appeal.  Other 
members  of  the  profession  hearing  that  the  case  had  been 
oflFered  to  one  of  their  number  and  refused,  would  be 
likely  to  refuse  it  also,  as  a  result  of  which  the  suitor 
would  be  without  the  assistance  of  those  whose  primary 
purpose  as  well  as  duty  is  to  assist  suitors. 

Sec.  2084.  SAME  SUBJECT— ANOTHER 
VIEW. — ^Another  side  of  this  controversy  is  that  ad- 
vocated by  Judge  Lane,  who  says:  "It  is  true  that 
there  is  a  wrong  and  a  right  side  to  every  controversy 
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in  court.  The  fact  that  the  parties  have  come  into  court 
^ows  that  they  have  something  that  they  cannot  agree 
to  and  ask  the  court  to  see  which  is  in  the  right.  Now 
the  question  naturally  suggests  itself  as  to  whether  the 
lawyer  as  a  lawyer  should  determine  this  question  in  ad- 
vance. In  other  words,  is  he  justified  in  going  into  court 
when  he  is  not  satisfied  in  his  own  mind  that  that  which 
the  client  asks  is  that  which  the  client  is  entitled  to.  This 
is  a  question  which  has  given  rise  to  a  great  deal  of  dis- 
cussion. I  may  say  that  it  is  certainly  not  always  true 
that  you  should  refrain  from  representing  a  client  in 
such  a  case.  An  attorney  may  be  justified  in  making  a 
contention  for  the  client,  but  he  is  not  justified  in  mak- 
ing a  contention  that  he  does  not  believe  in.  He  may 
render  very  valuable  services  to  his  client  and  never 
make  a  contention  that  he  does  not  believe  in.  It  is  his 
duty,  even  though  public  opinion  may  be  very  seriously 
against  him,  to  stand  for  him  and  see  that  if  he  is  con- 
victed that  he  is  convicted  according  to  forms  of  law.  If 
he  goes  outside  of  that  and  contends  for  what  he  does 
not  believe  in  he  is  out  of  his  position. 

"Occasionally  we  run  across  a  controversy  in  which 
there  seems  to  be  a  little  of  equity  on  either  side,  but 
as  it  finally  develops  we  ordinarily  find  it  to  be  true  that 
there  is  what  we  know  as  a  right  and  a  wrong  side;  but 
it  does  not  follow  because  this  is  true  that  the  attorney 
who  happens  to  be  upon  the  wrong  side  is  out  of  his 
proper  place.  Not  that  the  attorney  is  justified  in  ac- 
cepting a  retainer  from  every  person  \dio  comes  to  him. 
He  certainly  is  not.    Particularly  is  this  true  in  civil 
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cases,  and  in  those  civil  cases  where  a  man  is  asked  to 
inaugurate  the  litigation  by  beginning  the  action.  He 
is  under  no  obligation  to  begin  that  litigation  simply  be* 
cause  he  is  asked  to. 

''Neither  do  I  mean  to  say  that  because  he  is  doubtful 
of  the  right  he  should  decline  a  retainer  of  that  kind. 
The  very  fact  that  he  is  doubtful  would  put  him  in  a 
situation  ordinarily  where  if  the  matter  in  controversy 
were  of  importance  to  the  man  who  comes  to  him  he 
would  be  very  certainly  justified  in  accepting  a  retainer^ 
th^t  the  issue  might  be  tried  and  the  question  investi- 
gated and  the  rights  of  the  parties  determined.  Again: 
the  controversy  may  seem  too  insignificant  or  may  seem 
to  be  prompted  by  spite  against  the  defendant;  these 
are  considerations  which  may  always  determine  your  em- 
ployment. 

"In  many  controversies  there  are  two  questions: 
1.  Is  the  plaintiff  entitled  to  recover?  2.  What  shall 
be  the  measure  of  his  recovery?  Frequently  it  is  eon- 
ceded  that  the  plaintiff  is  entitled  to  damages  and  the 
only  question  is  as  to  the  amount  of  the  damages.  Here 
of  course  you  are  quite  free  to  undertake  to  defend 
against  a  wrong  measure  of  damages."* 

Sec.  2085.  SAME  SUBJECT— IN  CRIMINAL 
CASES. — There  is  little  controversy  as  to  the  right  of 
an  attorney  to  defend  a  person  accused  of  crime  irre- 
spective of  the  question  of  guilt  or  innocence.  In  tiiis 
regard  Judge  Lane  remarks:  ''Ordinarfly  such  a  prose- 
cution is  to  be  instituted  only  by  a  public  official    And 

•From  Lectures  to  Law  Students. 
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difficult  questions  do  not  arise  there  unless  it  be  where 
an  attorney  is  called  in  by  the  state's  attorney  to  assist 
in  the  prosecution.  If  you  have  conscientious  scruples 
against  employment  of  that  kind,  do  not  communicate 
tiiem  to  the  court  in  a  public  way,  because  that  may  op- 
erate to  the  prejudice  of  the  accused,  but  confide  them 
to  the  court  in  private  and  leave  it  to  the  court  to  decide 
whether  you  sdiall  nevertheless  act  for  the  state. 

"When  an  attorney,  however,  is  asked  to  defend  a 
criminal  case  he  is  in  a  somewhat  different  position  from 
an  attorney  who  is  asked  to  defend  or  institute  a  civil 
suit.  Here  he  is  certainly  justified  in  going  in  and  mak- 
ing such  a  defense  for  him  as  the  client  has  under  the 
law.  In  a  civil  case  a  party  undefended  by  an  attorney 
might  be  mulcted  in  a  much  larger  sum  than  he  ought 
to  pay,  even  though  it  is  clear  he  ought  to  pay  some- 
thing. Similarly  of  one  charged  with  a  crime;  here  you 
may  have  very  positive  convictions  as  to  the  guilt  of  the 
accused,  but  it  does  not  follow  from  that  that  you  are 
not  justified  in  making  a  defense;  you  may,  and  within 
such  rules  of  law  as  are  applicable  to  cases  of  this  sort. 
However,  if  you  are  convinced  the  man  is  guilty,  it  is 
your  duty  to  tell  him  so  and  let  him  know  your  attitude, 
as  it  is  true  that  a  man  with  preconceived  notions  of  that 
kind  can  hardly  have  quite  the  zeal  in  defending  his  cli- 
ent that  he  would  otherwise  have.  And  as  a  general 
rule  the  attorney  and  client  should  understand  eadi  other 
quite  thoroughly,  whatever  the  litigation. 

'"As  to  criminal  cases,  then,  the  rule  may  be  stated 
thus:    If  a  person  is  charged  with  crime,  you  are  justi- 
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fied  in  defending  him  and  seeing  to  it  that  if  he  is  con- 
victed he  is  not  convicted  in  violation  of  some  rule  of 
law." 

Sec.  2086.  THE  LAWYER'S  DUTIES  AS  RE- 
SPECTS GIVING  ADVICE  TO  HIS  CLIENTS. 
— ^When  a  lawyer  is  simply  asked  for  advice  by  a  client 
it  is  his  duty  to  give  it  fairly  and  honestly  as  he  under- 
stands it,  though  such  advice  may  be  contrary  to  what 
the  client  desires  and  may  be  the  means  of  losing  the 
giver  of  the  advice  a  lucrative  employment.  Many  cli- 
ents desire  to  be  upheld  in  their  contentions  as  to  the  law 
applicable  to  the  facts,  and  are  willing  to  take  chances 
on  the  result,  but  the  lawyer  cannot  afford  to  do  this, 
his  advice  must  be  unbiased  and  consistent  with  the  law 
as  he  understands  it.  If  this  practice  is  not  followed, 
the  lawyer  will  find  that  his  clients  come  to  regard  his 
counsel  at  what  it  is  really  worth — ^nothing,  and  in  time 
go  elsewhere  with  their  business.  This  does  not  mean 
that  if  the  suitor  has  a  case  which  he  desires  brought  at 
all  events,  or  is  defendant  in  an  action  and  needs  your 
services  that  you  should  refuse  to  assist  him,  because  it 
is  your  best  judgment  that  his  is  not  the  meritorious  side 
of  the  litigation. 

Judge  Lane  states  that  an  attorney  should  "never 
advise  a  client  to  go  into  a  losing  fight  just  because  he 
wants  to  be  advised  that  way.  And  this  principle  con- 
trols when  we  come  to  consider  questions  of  review.  If 
you  lose  at  rUsi  prius  and  you  think  there  is  reason  for 
taking  the  case  to  a  higher  coiui;  or  obtaining  a  new 
trial,  you  may,  of  course,  advise  your  client,  even  against 
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his  own  conviction,  that  he  should  move  for  this  review; 
hut  do  not)  for  the  purpose  of  postponmg  an  evil  day 
whidi  must  come  in  the  end,  ahide  in  the  trial  just  be- 
cause your  client  wants  to.  If  you  believe  that  you  were 
wrong  in  your  advice  to  your  client  under  which  you 
went  uito  tiie  nisi  prius  trial,  confess  it  and  do  not  go 
further  in  the  trial  unless  he  positively  insists/' 

Sec-  2087.  IT  IS  AN  ATTORNEY'S  LEGAL 
RIGHT,  IF  NOT  HIS  DUTY,  TO  REFUSE  RE- 
TAINERS IN  CERTAIN  CIVIL  CASES.— An  at- 
tomey  who  acts  with  circumspection  will  not  indiscrim- 
inately accept  retainers  in  all  classes  of  cases  and  from 
all  persons.  An  attorney,  like  a  magistrate,  may,  if  he 
so  chooses,  prevent  by  timely  advice,  the  bringing  of 
many  small  and  vexatious  suits  which  can  only  end  in 
costs  and  ill-feeling.  It  is  an  attorney's  unquestioned 
right  to  refuse  a  retainer  in  any  civil  case  in  whidi  his 
judgment  and  discretion  indicate  that  it  is  best  for  his 
own  interests  not  to  be  connected  with.  It  is  not  ad- 
visable for  any  attorney  to  be  continually  on  the  wrong, 
or  losing  side,  and  he  has  a  right  to  select  his  cases  with 
this  fact  in  view.  Again,  by  bringing  suits  indiscrimi- 
nately a  lawyer  n»y  not  only  get  in  bad  repute  in  the 
community  but  also  with  his  professional  brethren. 

Sec.  2088.  AN  ATTORNEY  CANNOT,  PER- 
HAPS, JUSTLY  REFUSE  TO  REPRESENT  A 
PERSON  ACCUSED  OF  CRIME.— The  right  of 
an  attorney  to  select  his  cases  and  refuse  employment  is 
said  to  be  limited  somewhat  as  respects  criminal  cases. 
Here  there  is  the  gravest  need  of  the  defendant  being 
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represented  by  counsel,  and  it  is  the  duty  of  an  attorney 
not  to  refuse  employment  by  such  person  without  a  good 
excuse.  The  question  also  arises  where  the  defendant 
is  impecunious  and  unable  to  engage  counsel,  and  the 
court  appoints  some  member  of  the  bar  to  defend  hmu 
Jn  such  cases  the  attorney  appointed  being  an  officer  of 
the  court  cannot  refuse  to  act  But  in  practice  the  court 
seldom  appoints  any  one  not  willing  to  act  for  the  ac- 
cused. 

Sec  2089.  WHEN  A  LAWYER  IS  ALREADY 
RETAINED  IN  A  CASE,  HE  SHOULD  SO  IN- 
FORM AN  APPLICANT  FOR  HIS  SERVICES 
IMMEDIATELY.— Where  an  attorney  is  engaged 
generally  or  specially  on  one  side  of  a  litigation,  and 
is  approached  by  the  other  litigant,  it  is  his  duty  to  tell 
sudi  litigant  at  once  that  he  is  acting  for  the  other  party, 
and  not  wait  until  he  is  informed  of  the  facts  on  the  ad- 
verse side,  before  making  known  his  previous  employ- 
ment. So,  whenever  for  any  reason  the  interests  of  the 
attorney  become  adverse  to  those  of  his  client  it  is  his 
duty  to  tell  the  client  of  the  fact  and  give  up  the  em- 
ployment,  or  refuse  to  accept  it  if  not  already  engaged 
in. 

Sec.  2040.  WITH  HIS  CLIENT  AN  ATTOR- 
NEY SHOULD  OBSERVE  A  JUDICIAL  AT- 
TITUDE, AND  NOT  ADVISE  ANYTHING 
CONTRARY  TO  LAW.— The  lawyer,  in  his  office, 
should  observe  a  judicial  attitude  to  his  clients,  and  dif- 
ferent from  that  whidi  he  may  use  in  court,  where  he  is 
the  advocate  and  defender  of  his  client.    It  is  not  best 
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for  the  attorney  to  become  tiie  keeper  of  his  client's  con- 
science to  the  extent  to  persuade  or  allow  tiie  client  to 
do  acts  favorable  to  his  side  regardless  of  tlieir  truthful- 
ness or  honesty.  So  an  attorney  is  not  generally  justi- 
fied in  taking  steps  that  are  merely  intended  to  delay 
litigation,  tliough  such  delay  is  in  the  interests  of  his 
client  But  where  sucb  delay  will  eventually  assist  the 
client  and  also  tiie  other  party  such  measures  may  be 
justifiable. 

Sec.  2041.  SOME  THINGS  AN  ATTORNEY 
SHOULD  NEVER  DO  FOR  HIS  CLIENT.— An 
attorney  is  never  justified  in  going  direct  to  the  oppos- 
ing litigant  and  making  a  settlement  with  him  without 
consulting  the  opposing  attorney.  Sudi  an  action  is 
highly  unprofessional,  and  cannot  be  justified  on  the 
ground  that  it  is  in  the  best  interests  of  his  client  to  do 
so.  This  is  nothing  more  than  taking  a  mean  and  un- 
deiiiand  advantage  of  the  opposing  counsel,  and  one 
who  practices  it  merits  the  contempt  of  his  fellow  mem-- 
bers  of  the  bar.  It  might  be  said  in  passing,  that  when- 
ever a  client  is  foolish  enough  to  thus  treat  with  the  other 
side  for  settlement  in  the  absence  or  without  the  knowl- 
edge of  his  attorney,  he  usually  gets  mulcted  as  he  de- 
serves. 

It  hardly  needs  stating  that  an  attorney  cannot  be 
justified  in  sacrificing  the  interests  of  his  client  on  ac- 
count of  extraneous  influences.  Thus,  the  fact  that 
your  side  of  the  litigation  is  unpopular,  or  your  client 
is  poor,  while  the  other  side  is  rich  and  influential,  and 
your  personal  interests  might  be  momentarily  advanced 
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by  slighting  your  case,  must  not  be  allowed  to  affect 
your  conduct  or  efforts  in  your  dient^s  behalf.  Your 
reputation  depends  upon  your  absolute  honesty  and  con- 
sistency in  serving  the  interests  of  your  client  under  all 
circumstances. 

It  is  likewise  axiomatic  that  an  attorney  is  never  jus- 
tified in  making  a  bad  or  erroneous  use  of  the  law  in 
order  to  win  the  suit  for  his  client.  It  is  unfortunate 
that  it  is  the  practice  of  some  attorneys  to  win  at  all 
events,  and  if  the  rule  can  be  twisted,  or  the  law  sub- 
verted, they  count  themselves  all  the  greater  advocates. 
It  is  undoubtedly  true  that  certain  rules  of  law  prevail- 
ing in  some  jiu^isdictions  were  thus  established,  and  per- 
haps will  not  be  eradicated  until  the  legislature  takes  a 
hand  at  their  demolition. 

An  attorney  is  not  justified  in  entering  into  a  criminal 
prosecution  for  the  purpose  of  bolstering  up  a  civil  ac- 
tion whidi  he  intends  to  bring  when  the  criminal  mat- 
ter has  been  disposed  of.  Where  such  course  is  pursued 
by  one  who  is  acting  in  the  position  of  public  prosecutor, 
it  is  all  the  more  reprehensible,  as  it  makes  sudi  attor- 
ney personally  interested  in  the  event  of  the  action,  and 
a  partisan  in  every  sense  of  the  word.* 

Sec.  2042.  OF  THE  RIGHT  OF  AN  ATTOR- 
NEY TO  RECEIVE  COMPENSATION  FOR 
HIS  SERVICES.— At  iihe  beginning  of  the  profes- 
sional avocations  lawyers  and  physicians  were  not  al- 
lowed to  charge  for  their  services  in  the  modem  sense. 
iThey  had  no  legal  claim,  but  had  to  depend  upon  gratui- 
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ties.  But  this  has  long  since  been  changed,  and  the  law- 
yer and  physician  has  the  same  right  to  charge  and  re- 
coyer  for  services  rendered  as  any  other  laborer,  agent, 
or  representative.  In  the  past  the  services  of  an  advo- 
cate were  rendered  either  for  political  reasons,  or  by  rea- 
son of  relationship  and  the  like.  In  modem  times  the 
relationship  between  attorney  and  client  as  to  payment 
for  services  rendered  by  the  attorney  are  regarded  as 
other  contract  relations.  When  no  compensation  is 
agreed  upon,  a  reasonable  one  is  implied,  and  whether 
express  or  implied  payment  for  such  services  can  be  en- 
forced by  legal  process.  But  until  quite  recent  times, 
in  some  States  the  rule  was  otherwise. 

Sec.  2048.  HOW  THE  AMOUNT  WHICH  AN 
ATTORNEY  MAY  CHARGE  FOR  HIS  SERV- 
ICES IS  DETERMINED.— As  a  general  principle, 
in  the  absence  of  extortion,  the  amount  which  the  attor- 
ney charges  as  his  fee  for  legal  services  rendered  his  cli- 
ents raises  no  ethical  question,  and  the  attorney  is  at 
liberty  to  charge  according  to  his  own  idea  of  the  value 
of  his  services.  Perhaps  in  no  other  profession,  except 
that  of  medicine,  does  the  fee  of  individuals  for  the  same 
dass  of  work  vary  so  much.  One  lawyer  may  charge 
twenty-five  doUars  and  consider  hiniself  well  paid,  while 
another  who  is  considered  a  little  higher  up  the  profes- 
sional ladder  will  receive  one  thousand  dollars  for  a  sim- 
ilar service. 

When  the  question  as  to  what  is  a  reasonable  compen- 
sation for  such  service  under  the  circumstances  of  the 
particular  case,  is  raised,  as  it  sometimes  is,  then  the  pro- 
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fessional  skill  and  standing  of  the  person  employed,  his 
experience,  ihe  nature  of  the  controversy,  both  in  regard 
to  the  amount  involved  and  the  character  and  nature  of 
the  questions  raised  in  the  case — ^as  well  as  the  result — 
must  all  be  taken  into  consideration  in  fixing  the  value 
of  the  services  rendered.*  In  other  words,  an  attorney 
has  a  right  to  measure  his  compensation,  having  in  view 
the  responsibility  whidi  he  assumes,  and  that  involves 
of  course  the  magnitude  of  the  controversy,  what  it 
means  to  either  of  the  parties  and  as  well  the  questions 
involved,  whether  difficult  of  solution,  new  questions 
whidi  require  great  legal  skill  for  correct  determina- 
tion, or  whether  they  are  questions  of  an  ordinary  char- 
acter; and  then  the  result  of  the  controversy  may  prop- 
erly be  taken  into  consideration. 

Considerable  criticism  is  made  of  the  legal  profession, 
and  many  jests  made  at  the  expense  of  the  members 
of  the  bar,  because  of  so-called  excessive  charges  for 
services  rendered.  Perhaps  because  of  this  many  per- 
sons and  agencies  insist  upon  a  written  agreement  as  to 
fees  before  the  services  are  rendered,  and  we  have  never 
heard  of  a  lawyer  who  is  not  willing  to  stipulate  in  ad- 
vance as  to  what  his  diarges  will  be.  It  is  likely  that 
those  responsible  for  these  criticisms  and  jests  take  but 
a  superficial  view  of  the  services  rendered  by  the  attor- 
ney in  the  case  whidi  they  have  in  mind  as  involving  an 
excessive  charge  on  the  part  of  an  attorney.  Sudi  per- 
sons are  apt  to  think  that  a  lawyer's  compensation,  like 
the  ordinary  laborer  ought  to  be  governed  by  the  actual 

^Engstrom  v.  Boardman,  S7  Midi.  14. 
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time  employed  in  the  client's  behalf,  and  overlook  en- 
tirely the  fact  that  a  great  deal  of  time  has  been  em- 
ployed by  the  attorney  in  fitting  himself  to  practice  law, 
and  that  considerable  capital  and  expense  are  also  con- 
nected with  his  calling,  all  of  which  must  be  taken  into 
consideration  in  estimating  the  reasonableness  of  his 
charges. 

Sec  2044.  SAME  SUB JECT— OF  THE  LIMI- 
TATIONS  IMPOSED  UPON  ATTORNEYS  AS 
TO  FEES. — ^While  an  attorney  has  considerable  lati- 
tude in  the  matter  of  his  fees,  he  should  never  make 
his  charge  excessive  simply  because  his  client  can  pay, 
and  perhaps  wiD  pay  without  protest.  It  is  perhaps 
but  reasonable  that  those  who  are  very  poor  should  be 
entitled  to  have  their  limited  resources  considered  in  fix- 
ing the  professional  fee  to  be  diarged  for  services  ren- 
dered them,  and  on  the  other  hand,  a  lawyer  may  some- 
times be  justified  in  asking  those  abundantly  able  to  pay 
well  for  his  services,  more  than  he  would  if  their  re- 
8oiu*ces  were  limited.  An  attorney,  so  long  as  he  prac- 
tices no  fraud  upon  his  client,  is  free  to  make  any  agree- 
ment, however  advantageous  to  himself,  as  to  his  fees, 
that  his  client  wiU  consent  to.  Thus  he  may  accept  a 
stipulated  sum  as  a  general  retainer  for  a  specified  time, 
or  he  may  enter  into  a  special  contract  for  his  employ- 
ment, and  sudi  contract  will  determine  his  rights  to 
compensation.  Again,  he  may  make  a  contract  under 
whidi  he  shall  be  paid  a  specific  sum,  or  his  contract  may 
be  one  without  any  compensation  being  mentioned  but 
the  contract  being  such  as  to  indicate  tiiat  one  is  implied. 
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In  the  f  onner  case  he  may  recover  compensation  on  the 
cooifcract;  in  the  latter  on  a  quantum  meruit  He  may, 
too,  make  a  contract  by  which  his  compensation  is  con- 
tingent upon  recovery  of  judgment  for  his  client.  There 
are,  however,  various  forms  in  which  this  question  of 
contingatit  fees  may  arise:  an  attorney  may  contract 
that  he  shall  have  compensation  of  say  $1,000  if  he  re- 
covers $10,000,  and  $500  if  he  recovers  less;  or  there 
may  be  a  contract  that  he  shall  recover  a  specific  sum  if 
he  recovers  judgment,  and  nothing  at  all  if  he  fails.  Be- 
tween these  two  limitations  the  range  may  be  indefinite. 

The  other  sort  of  contingent  fee  is  that  where  the 
attorney  is  to  accept  compensation  dependent  upon  the 
amount  of  the  judgment,  the  compensation  to  come  out 
of  the  judgment;  for  example,  he  is  to  get  50  per  cent 
of  the  recovery.  In  a  very  few  States  he  may  not  make 
a  contract  which  imder  the  old  common  law  would  be 
champertous  or  maintenance. 

Sec.  2045.  OF  THE  OBJECTIONS  TO  CON^ 
TINGENT  FEES.— While  it  is  now  not  illegal  for 
an  attorney  to  accept  employment  upon  a  contingent 
fee,  or  stipulated  interest  or  percentage  in  the  judg- 
ment or  amount  recovered,  and  many  cases  are  taken 
by  reputable  lawyers  on  such  a  basis,  there  are  grave  ob- 
jections to  the  practice.  Some  of  these  are  pointed  out 
in  the  case  of  Ex  Parte  Flint,*  where  it  is  said,  that  the 
attorney  puts  himself  in  a  position  of  suspicion  when  he 
consents  to  take  a  contingent  fee.  That  was  true  pos- 
sibly more  then  than  now.  Contingent  fees  are  now  per- 

•2  Wall.  Jr.  454. 
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mitted  under  the  laws  of  at  least  most  of  our  States. 
The  contingent  fee  is  a  fee  where  the  attorney  consents 
to  measure  his  compensation  by  the  size  of  the  judgment 
which  may  be  recovered.  If  he  recovers  nothing,  his  fee 
is  nothing.  It  practically  puts  tiie  attorney  in  a  position 
where  he  is  a  partner  with  his  client.  He  cannot  repre- 
sent his  client  with  the  same  freedom  tiiat  he  would  if  he 
had  not  that  interest  in  tlie  outcome  of  the  litigation. 
The  objection  to  the  contingent  fee  is  just  there.  We 
are  in  a  position  to  take  advantage  of  our  client;  we  can 
make  him  think  that  the  controversy  is  a  very  much  more 
difficult  one  than  we  believe  it  to  be.  These  are  the  dan- 
gers of  the  contingent  fee,  but  it  is  not  an  unlawful  fee, 
it  is  dangerous  because  of  the  temptations  which  it  pre- 
sents. 

The  only  justification  for  the  contingent  fee  is  that 
the  client  is,  in  many  cases,  either  imable  or  imwilling  to 
employ  counsel  to  go  forward  with  the  litigation,  since 
it  may  be  of  great  length  and  involve  considerable  ex- 
pense, and  will  only  consent  to  an  action  being  brought 
on  the  condition  that  he  is  only  to  be  liable  for  services 
rendered  in  the  event  of  recovery,  and  then  only  in  a 
certain  stipulated  amoimt.  If  it  were  illegal  for  an  at- 
tomey  to  accept  sudi  conditional  or  provisional  compen- 
sation, it  would  in  many  cases  make  it  impossible  for  an 
impecunious  suitor  to  secure  counsel  to  prosecute  his 
just  action  for  damages  for  personal  injuries  received 
fhrou^  tJie  negligence  of  some  person  or  corporation. 
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CHAPTER  IV. 

OF  THE  ATTORNEY'S  CONDUCT  AND  DEMEANOB  TOWABDS 

THE  COUBT. 

Sec.  2046.  THE  ATTORNEY'S  RELATIONS 
WITH  THE  COURT  IN  GENERAL.— By  the 

"court'*  in  this  connection  is  meant  the  judge,  or  judges, 
and  jury  who  compose  the  court  for  the  trial  of  litigated 
matters.  There  are  many  fine  points  of  etiquette  as  re- 
gards the  conduct  of  an  attorney  towards  the  judge  and 
jury  which  each  one  must  decide  for  himself,  but  as  to 
the  general  conduct  of  the  lawyer  to  the  court  there  can 
be  no  question  as  to  what  it  should  be.  The  lawyer 
must  not  only  demean  himself  as  a  gentleman,  but  as  an 
oflScer  of  the  court,  and  with  all  proper  respect  to  the 
high  official  position  of  the  judge,  and  the  presumed  un- 
prejudiced character  of  the  jury  as  judges  of  the  facts 
in  the  litigation. 

Sec.  2047.  IN  HIS  RELATION  WITH  THE 
JUDGE  IT  IS  THE  OFFICIAL  POSITION 
WHICH  IS  TO  BE  REGARDED  RATHER 
THAN  THE  MAN.— An  attomey-at-law  is  a  sworn 
officer  of  the  court  and  as  much  bound  to  respect  legal 
forms  and  observe  the  spirit  of  justice  in  his  professional 
capacity  in  court  as  the  judge.  It  is  well  to  remember 
that  a  lawyer  is  an  officer  of  iJie  court,  and  with  the 
judge  is  engaged  in  the  administration  of  law.     He 
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is  really  an  assistant  to  correct  conclusions  of  the  court 
in  the  particular  case  in  which  he  finds  himself  engaged. 
He  must  be  faithful  to  the  judge;  not  so  much  so  to  the 
man  as  to  the  officer.  There  is  something  that  we  owe 
to  him  and  that  we  should  always  be  regardful  of.  We 
camiot  afford  to  put  ourselves  in  a  position  of  showing 
lack  of  respect.  You  find  the  bar  of  a  particular  court 
lacking  in  respect  for  the  officer  who  presides  there  and 
you  will  find  a  bar  whidi  has  not  the  respect  of  the  com- 
munity. I  want  to  distinguish  between  the  judge  and 
the  man.  It  is  to  be  regretted  that  sometimes  we  may 
have  little  respect  for  the  man  himself,  but  the  office  is 
the  same  whether  occupied  by  one  man  or  another  and 
that  we  always  ought  to  show  regard  for. 

Sec  2048.  IT  IS  THE  DUTY  OF  AN  ATTOR- 
NEY TO  ALWAYS  SHOW  RESPECT  TO  THE 
JUDGE. — It  is  the  province  of  the  court  to  decide  the 
legal  points  which  arise  in  the  progress  of  a  litigation, 
and  tiiough  sometimes  unfit  men  are  elevated  to  the  po- 
sition of  judge,  and  their  decisions  show  their  unfitness, 
yet  counsel  are  obliged  to  accept  their  rulings  with  re- 
spect as  coming  from  the  bench. 

One  of  the  indications  tiiat  a  man  is  a  strong  attor- 
ney is  his  ability  to  accept  an  adverse  decision  of  the 
court.  Here,  particularly,  if  it  is  a  controlling  question 
in  your  case  and  you  believe  you  are  right,  it  takes  a  lot 
of  grace  to  come  to  the  decision  that  the  court  is  right  in 
tiiat  declaration.  After  you  have  gone  as  far  as  you 
can  reasonably  and  with  dignity,  accept  the  position  of 
tlie  court    It  is  very  AQDQ^ying  many  times  to  find  an 
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attorney  who  seems  to  disregard  a  decision  of  tiie  court 
when  made,  which  should  control  all  that  line  of  propo- 
sitions which  may  arise  by  the  presentation  of  other  ques- 
tions. I  do  not  mean  to  say  that  the  attorney  may  not 
show  that  the  court  has  failed  to  appreciate  the  question 
before  it.  After  other  evidence  is  in,  so  that  the  bearing 
of  the  question  may  be  better  seen  by  the  court,  the  at- 
torney may  compel  the  same  line  of  evidence  to  be  in- 
troduced again.  Any  attempt  to  take  tiie  court  off  his 
guard  and  get  in  evidence  iduch  the  court  has  said  is 
not  competent  is  not  proper  practice  for  any  one.  Sup- 
port the  court  in  its  rulings.  It  is  your  duty  in  the  in- 
terests of  public  justice. 

The  influence  upon  popular  opinion  as  to  courts  of 
justice  by  any  lack  of  respect  manifested  by  members 
of  the  bar  towards  tlie  judge  in  the  court  room  may  be 
very  serious;  it  may  not  only  interfere  with  the  admin- 
istration of  justice  in  a  particular  case,  but  affect  the 
administration  of  the  laws  generally.  As  a  member  of 
the  bar  it  is  the  duty  of  every  attorney  to  see  to  it  that 
all  the  formality  and  dignity  customarily  shown  to  ju- 
dicial proceedings  shall  be  strictly  observed,  and  that 
the  respect  due  to  the  hig*h  position  of  the  presiding  of- 
ficer shall  never  be  forgotten. 

Sec.  2049.  OF  THE  RIGHT  OF  AN  ATTOR- 
NEY  TO  OPPOSE  THE  JUDGE.— It  is  your 
right  and  duty  as  an  attorney  to  present  your  view  of 
the  law  to  the  court,  and  in  so  doing  you  will  find  your- 
self in  many  cases  where  you  must  very  earnestly  op- 
pose the  court.    Your  duty  to  your  cKent  sometimes  re- 
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quires  you  to  make  opposition  to  the  court,  but  you  can 
always  do  this  and  be  respectful.  This  we  should  al- 
ways keep  in  mind.  One  of  the  greatest  of  judges  who 
has  ever  sat  on  the  bench  of  the  court  of  last  resort,  said 
this:  "Aside  from  matters  of  referaice  to  official  duty, 
the  judge  is  on  a  level  with  members  of  the  bar  and  his 
fellow-citizens;  his  title  to  distinction  resting  upon  no 
other  foundation  than  his  virtues  and  qualities  as  a 
man.''* 

Sec.  2050.  IT  IS  THE  DUTY  OF  AN  ATTOR- 
NEY TO  BE  TRUTHFUL  AND  HONEST  IN 
MAKING  STATEMENTS  TO  THE  COURT.— 
It  is  part  of  the  obligation  of  the  attorney  as  a  sworn 
officer  of  tlie  court  and  an  important  factor  in  the  ma- 
chinery of  justice  to  be  truthful  and  honest  in  his  deal- 
ings with  the  court.  And  independent  of  this  official 
obligation,  it  is  our  duty  as  members  of  the  bar,  to  be 
tmthful  and  honest  in  all  our  statements  to  the  court. 

If  we  make  a  statement  of  fact  to  tiie  court,  let  it  be 
certain  that  it  is  the  fact.  If  it  is  not  made  on  personal 
knowledge,  let  it  be  stated  as  on  belief.  We  can  give 
our  source  of  knowledge.  We  cannot  afford  to  let  the 
court  find  out  that  we  stated  for  a  certainty  what  we  did 
not  know  to  be  a  certainty.  If  we  are  presenting  papers 
to  the  court,  let  us  not  present  them  imless  we  have  con- 
fidence in  them  ourselves.  If  we  have  prepared  the  pa- 
pers, this  is  certainly  true.  If  they  have  been  prepared 
by  somebody  else,  we  ought  to  have  confidence  in  the 

♦Austin's  Case,  6  Rawle  804. 
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source  from  which  they  come.  We  ought  to  bring  to 
the  court  only  that  which  we  believe  the  court  is  justified 
in  acting  upon. 

Sec.  2051.  AN  ATTORNEY  SHOULD  NOT 
FORGET  THAT  THE  POSITION  OF  THE 
JUDGE  IS  FREQUENTLY  A  TRYING  ONE. 
— ^Attorneys  are  apt  to  forget  the  flight  of  time  in  the 
trial  of  a  law-suit,  and  when  reminded  of  their  tedious- 
ness  by  the  court  should  not  become  offended.  As  Judge 
Lane  remarks,  ''the  position  of  a  trial  judge  is  a  weaii- 
some  one,  particularly  in  what  we  may  call  our  coimtry 
circuits.  If  he  has  any  good  measure  of  appreciation 
of  the  value  of  time  spent  in  the  court  room,  he  must 
be  continually  in  opposition,  more  or  less,  to  those  who 
are  practicing  before  him.  The  attorney  who  is  inter- 
ested in  his  case  may  not  notice  the  passing  of  time.  The 
court  is  better  able  to  appreciate  that.  In  this  way  he 
may  make  himself  disagreeable  sometimes  to  practition- 
ers." 

Sec.  2052.  OF  THE  CONDUCT  OF  THE 
LAWYER  TO  THE  JURY.— It  is  the  duty  of  the 
attorney,  botii  as  a  member  of  an  honorable  profession, 
and  as  a  sworn  oflScer  of  a  court  of  justice,  not  to  at- 
tempt to  influence  in  any  direct  way  the  opinions  of  the 
jurymen.  As  an  advocate,  in  court,  in  the  trial  of  the 
suit,  it  is  his  duty  and  privilege  to  make  his  personality 
felt  upon  the  jury,  and  to  do  his  utmost  to  have  the 
judge  and  jury  see  the  real  merits  of  his  client's  side  of 
the  litigation,  and  accept  his  view  of  the  facts.  But  any 
imderhand  or  unfair  means  to  secure  their  favorable  ac- 
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tion,  as  by  patronage,  flattery  or  special  friendship,  is 
unprofessional  conduct,  and  should  merit  the  rebuke  of 
the  court,  if  not  be  taken  into  consideration  on  motion 
for  a  new  trial. 

Notwithstanding  the  evident  impropriety,  and  ques- 
tionable ethics  of  a  fawning  disposition  towards  the 
jury,  it  is  becoming  a  common  habit  with  certain  mem- 
bers of  the  bar  to  depend  upon  winning  their  cases  by  in- 
gratiating themselves  with  the  jury,  or  selecting  such 
persons  whose  friendship  they  can  confidently  rely  upon 
to  make  them  favorably  disposed  in  the  case,  rather  than 
submitting  to  an  honest  and  fair  trial  of  the  issues  upon 
the  facts.  The  same  thing  may  be  said  as  to  the  judges 
being  influenced  by  the  position  and  standing  of  certain 
lawyers,  rather  than  by  the  logic  of  their  legal  points. 
Perhaps  nothing  but  the  censure  of  an  enlightened  pub- 
lic opinion  can  put  an  end  to  such  abuses,  as  it  is  said  that 
a  corrupt  bar  indicates  a  corrupt  and  corrupting  people 
and  community.  Certain  it  is,  that  if  a  juryman  is  hon- 
est, and  has  a  decent  respect  for  his  oath,  he  cannot  but 
look  with  disfavor  upon  counsel  who  use  such  tactics 
to  gain  his  favorable  action. 

In  his  lectures  to  law  students.  Judge  Lane  says: 
"Our  influence,  which  is  to  be  brought  to  bear  upon  the 
jurors,  should  be  brought  through  the  open  avenue  of 
the  court.  A  lawyer  who  attempts  to  influence  the  jury 
outside  the  court  is  not  fit  for  our  profession.  Some 
courts  go  very  much  further  than  others  in  their  regula- 
tions and  enforce  strictly  the  rules  which  they  make  in 
respect  to  the  relation  between  attorney  and  jiu-ors. 
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Jurors  are  not  usually  summoned  for  a  particular  case 
but  for  a  whole  term  of  court  They  may  be  around  the 
court  house  for  several  weeks  and  a  person  may  ingra- 
tiate himself  into  the  good  graces  of  the  jiu*ors  until  he 
would  have  a  great  influence  when  he  came  to  the  trial  of 
his  case.  This  is  entirely  improper.  You  may  not  treat 
the  jurors  as  you  treat  others  who  come  into  court.  You 
not  only  should  not  deal  with  these  as  you  would  with 
an  ordinary  citizen  in  the  court  room,  but  you  should 
keep  yourself  aloof  from  them.  In  any  event,  we  ought 
not  to  put  ourselves  out  of  the  way  to  talk  to  the  jurors 
or  invite  them  to  our  house  or  office.  These  attempts 
upon  the  part  of  the  attorneys  to  reach  tiie  jurors  for 
the  purpose  of  putting  themselves  in  a  position  where 
they  may  be  stronger  is  entirely  out  of  place.  I  have 
known  cases  where  it  seemed  to  me  attorneys  have 
sought  to  manufacture  a  favorable  atmosphere  about 
the  court  room  by  having  their  clietit  bring  a  nundber  of 
his  friends  to  tiie  court  room  to  talk  favorably  of  his 
case.  The  attorney  who  would  suggest  sudi  a  thing  is 
entirely  out  of  his  place;  the  client  may  not  know  any 
better.  Even  though  this  may  be  attempted,  it  is  not 
always  successful.  Jurors  are  generally  able  to  appre- 
ciate these  things  better  than  we  think  and  if  they  find 
out  that  such  a  thing  is  being  done,  they  are  very  nat- 
urally apposed  to  it.*' 
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UIGAL  STATUS  OF  THE  ATTOBNET  AS  A  ^neitrinCTt  qF  THE 

BAE. 

Sec  2058.  OF  THE  RELATIONS  OF  THE 
ATTORNEY  WITH  MEMBERS  OF  THE  BAR. 

— ^As  a  rule  attorneys  look  upon  their  fellow  members 
of  the  bar  as  professional  brethren,  and  a  friendly,  rather 
than  a  strict  code  of  professional  etiquette  governs  their 
relations  with  one  another.  It  sometimes  happens  that 
one  or  more  members  of  the  bar  forget  the  courtesy  and 
CO  isideration  due  to  their  brother  attorneys,  and  whether 
the  oversight  shall  be  ignored  or  met  by  retaliatory 
measiu*es  of  the  same  kind  and  degree  depends  upon  the 
circumstances  of  the  case,  as  well  as  the  temperament  of 
the  members  slighted.  It  is  certainly  true  that  where  an 
attorney  persists  in  a  line  of  objectionable  conduct 
towards  his  fellow  members  of  the  bar,  he  may  sooner  or 
later  expect  to  find  that  they  will  refuse  to  extend  to  him 
the  favors  customarily  extended,  and  retaliate  in  some 
way  for  his  slighting  the  professional  code. 

There  are  many  ways  in  which  an  attorney  may  get  in 
bad  odor  with  his  associates  at  the  bar.  Thus  an  attor- 
ney who  fails  to  keep  his  word  when  given  to  another 
member  of  the  bar  in  connection  with  a  litigated  matter 
need  not  feel  slighted  if  fellow  mentfbers  refuse  to  accept 
his  promises  thereafter.  A  matter  which  deserves  pro- 
fessional rebuke,  is  the  method  followed  by  some  attor- 
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neys  of  getting  cases  indefinitely  postponed  after  they 
are  ready  for  trial,  on  one  or  another  excuse,  even  re- 
sorting to  shamming  indisposition  in  order  to  get  a  case 
continued.  There  are  attorneys  \dio  also  take  delight 
in  securing  defaults,  or  snap-judgments  upon  their  fd- 
lows,  at  every  opportunity,  although  all  the  advantage 
that  may  be  gained  is  making  the  other  side  some  trouble 
in  having  it  set  aside.  The  conduct  of  an  attorney  in  his 
daily  life  and  in  court  may  be  overbearing,  exacting  and 
arbitrary  to  such  an  extent  as  to  congeal  all  the  fellow- 
ship and  friendly  feeling  which  the  most  genial  hearted 
associate  could  have,  and  make  the  trial  of  a  case  with 
him,  or  against  him  a  thing  to  be  dreaded.  Little  is  jo 
be  gained  by  any  of  these  practices  except  the  dislike  of 
your  associates,  a  thing  to  be  avoided  in  any  profession. 
Sec.  2054.  AS  AN  OFFICER  OF  THE  COURT 
AN  ATTORNEY  IS  SUBJECT  TO  CONTROL 
BY  THE  COURT.— It  is  to  be  remembered  that  the 
attorney  is  an  officer  of  the  court,  and  as  such  subject 
to  the  order  of  the  court.  Not  that  there  are  no  rights 
of  his  which  the  court  is  bound  to  respect,  and  that  he 
must  obey  its  orders  whether  or  no.  But  generally 
speaking  he  is  subject  to  the  order  of  the  coiui:  as  to  his 
conduct,  particularly  in  the  court.  For  official  miscon- 
duct— for  misconduct  of  the  attorney  as  sudi — ^he  is  sub- 
ject to  punishment,  and  this  may  be  of  several  kinds:  a 
mere  reprimand  by  the  court;  impriswunent,  fine  or 
even  disbarment.  Disbarment  really  is  not  by  way  of 
punishment,  however;  but  the  theory  of  disbarment  pro- 
ceedings is  that  it  is  for  the  purification  of  the  bar  itself; 
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and  we  should  not  approach  these  proceedings  from  the 
point  of  view  that  they  are  for  the  punishment  of  the 
attorney.  Of  course  it  does  operate  as  punishment  and 
very  severe  punishment  at  that ;  but  that  is  not  the  theory 
under  which  the  court  assumes  jurisdiction  in  such  cases. 

Sec.  2055.  WHEN  THE  COURT  IS  AUTHOR- 
IZED TO  PUNISH  AN  ATTORNEY  FOR  IM- 
PROPER CONDUCT.— It  is  stated  by  Judge  Lane, 
that:  "Any  conduct  on  the  part  of  the  attorney,  show- 
ing him  to  be  morally  unfit  for  the  practice  of  the  pro- 
fession, will  justify  a  court  in  administering  punishment 
upon  him  of  one  sort  or  another.  Not  that  anything  he 
may  do  which  is  a  breach  of  good  moral  conduct  would 
justify  such  a  proceeding — indeed,  the  general  prin- 
ciple is  more  often  stated  that  this  conduct  must  touch 
him  in  his  official  character;  but  then  I  think  that  is  not 
a  correct  statement.  The  theory  I  think  which  is  adopted 
now  is  that,  it  being  necessary  that  the  attorney  should 
have  a  good  moral  character,  whenever  it  may  be  said 
tiiat  he  has  it  not — and  that  may  be  evidenced  by  his 
conduct  in  other  ways  than  as  an  attorney — ^it  is  ground 
for  proceedings  of  this  sort,  whidi  may  result  even  in  his 
being  disbarred  from  the  profession.''* 

Sec.  2056.  OF  THE  NATURE  OF  A  DISBAR- 
MENT PROCEEDING.— The  theory  of  a  disbar- 
ment proceeding  against  an  attorney  is,  that  it  is  not 
to  punish  the  oflFender  for  improper  conduct,  but  to  pur- 


•The  right  of  the  court  to  punish  an  attorney  is  discussed  in 
the  following  cases:  MiUs'  Case,  1  Mich.  898;  Weare's  Case, 
2  Q.  B.  489;  Ex  Parte  Brownsall,  2  Cowper  829. 
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ify  the  profession  and  protect  the  administration  of 
justice.  It  is  therefore  held,  that  while  a  conviction  of 
crime  may  support  a  disbarment  proceeding,  it  is  not  to 
be  considered  as  a  second  pimishment  of  the  offence 
within  the  Constitutional  provision  forbidding  that  a 
person  be  twice  punished  for  the  same  offence.  The 
conviction  establishing  his  guilt  authorizes  the  court  to 
act  in  shutting  him  out  from  the  bar,  even  though  he 
may  have  received  all  the  punishment  which  the  law  pro- 
vides for  that  crime. 

It  rests  in  the  sound  discretion  of  the  court,  where 
crime  has  been  diarged  against  one  and  disbarment  pro- 
ceedings are  on,  whether  it  will  await  conviction  of  the 
crime.  There  is  no  legal  obligation  to  await  even  a 
criminal  prosecution  for  that  offence,  even  though  the 
court  may  control  that  prosecution  when  it  is  brought  to 
trial,  and  if  the  proper  authorities  should  fail  to  start 
that  prosecution  the  court  should  have  it  within  its  power 
to  order  that  oflScer  to  do  so.  Nevertheless,  he  need  not 
await  the  exercise  of  that  power:  he  may  take  up  and 
hear  proceedings  to  disbar  one  upon  the  ground  that  he 
is  guilty  of  crime  even  though  there  be  no  prosecution 
or  though  there  be  one  pending.  But  of  course  the  court 
will  ordinarily  perfer  to  await  the  termination  of  the 
prosecution. 

These  proceedings  of  course  are  very  serious.  If  they 
result  in  shutting  one  out  they  disbar  him  as  a  practi- 
tioner, and  that  may  mean  very  much  to  him  beside 
stopping  him  from  the  practice  of  his  profession.  It 
stamps  him  with  a  bad  character  in  whatever  business 
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he  may  afterward  engage,  and  therefore  should  never 
be  undertaken  without  strong  reason.* 

It  has  been  held  that  the  right  to  practice  law  is  so  far 
ccxisidered  as  a  property  right,  as  to  receive  the  same 
legal  protection  as  other  property,  and  hence  it  could 
not  be  taken  away  by  statute,  without  the  intervention 
of  due  process  of  law.f  And  it  is  not  generally  allowed 
to  disbar  an  attorney  on  proceedings  which  are  not  com- 
menced in  some  regular  way,  as  by  sworn  charges  pre- 
ferred by  some  one  who  has  knowledge. 

But  it  has  been  held  tibat  where  the  conduct  com- 
plained of  takes  place  in  the  immediate  presence  of  the 
court,  the  court  may  act  upon  the  information  which 
comes  to  it  in  that  way;  but  even  here  the  court  should 
hesitate  before  passing  an  order  depriving  one  of  the 
privilege  of  practicing  his  profession  without  giving  him 
an  opportunity  to  be  heard.  There  are  almost  always 
explanations  of  conduct  ipidiich  we  do  not  expect  in  a 
man,  and  he  ought  to  be  heard  before  the  court  deals  so 
seriously  with  him  as  to  say  he  is  not  to  practice  his  pro- 
fession. And  so  it  would  seem  the  better  practice,  that 
even  though  the  conduct  takes  place  in  the  presence  of 
the  coiui  the  lawyer  should  be  given  an  opportunity  to 
answer  charges  formulated  to  the  court  by  someone  else. 

Sec.  2057.  DISBARMENT  PROCEEDINGS 
ARE  COMMONLY  INSTITUTED  BY  THE 
LOCAL  BAR  ASSOCIATION.— Quite  commonly 
proceedings  of  this  sort  are  initiated  by  a  committee  or 

♦In  re  Robinson,  19  Wall  606. 
tEx  Parte  Garknd,  4  Wall.  388. 
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officers  of  the  bar  association,  and  yet  in  the  absence  of 
statute  there  is  no  legal  duty  upon  the  bar  to  commence 
proceedings  of  this  kind.  Of  course  there  may  be  a 
moral  obligation  upon  the  bar  to  do  so.  It  is  a  delicate 
thing  for  the  judge  to  begin  disbarment  proceedings, 
because  he  then  sits  as  judge  in  the  prosecution  of  a 
proceeding  which  he  himself  has  started. 

Sec.  2058.  OF  THE  PLEADINGS  IN  A  DIS- 
BARMENT  PROCEEDING.— The  pleading  ought 
to  be  substantially  that  which  we  find  in  a  criminal  pros- 
ecution: the  setting  out  of  definite  charges  against  an 
individual  in  order  that  he  may  come  in  and  answer 
specifically.  Anything  less  than  that  seems  to  be  not 
quite  fair;  not  within  the  spirit  of  our  comimon  law 
procedure.* 

This  sort  of  showing  being  made,  it  is  presented 
to  the  court  and  the  court  passes  its  order  to  the  effect 
that  a  copy  of  this  charge,  with  a  copy  of  the  order,  be 
served  upon  the  respondent  and  he  be  required  to  answer 
to  these  charges  (usually  in  writing)  at  a  day  fixed  in 
the  order,  at  which  time  the  respondent  must  come  in 
with  his  showing  and  file  it  with  the  court;  and  upon 
the  issue  so  made  tiie  hearing  is  had.f 

The  question  is  sometimes  raised  as  to  whether  an 
attorney  in  a  disbarment  proceeding  is  entitled  to  a  jury 
trial.  As  a  rule  it  held  that  he  is  not  entitled  to  a  jury 
trial  unless  the  statute  providing  for  disbarment  pro- 
ceedings specifies  that  method  of  trial  of  the  issue.     By 

•In  re  WaU,  107  U.S.  266. 

fState  V.  Kerr,  12  Fla.  278;  96  Am.  Dec.  31*  and  note. 
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tiie  weight  of  authority  the  Constitution  alone  does  not 
confer  the  right  to  jury  trial  in  such  cases.  The  right  to 
disbar  an  attorney  for  improper  conduct  is  inherent  in 
the  court  as  essential  to  its  proper  regulation,  and  need 
not  be  given  specifically  by  statute.! 

Sec  2059.  OF  THE  ACTS  FOR  WHICH  AN 
ATTORNEY  MAY  BE  DISBARRED.— Among 
the  acts  and  improper  conduct  for  which  an  attorney 
may  be  disl)arred,  are  the  following:  1.  Any  conspiracy 
to  defeat  justice;  such  as  subornation  of  witnesses,  pro- 
curing of  false  affidavits,  mutilation  of  records,  and  the 
like.  2.  Wilful  disobedience  of  the  court's  orders,  if  it  is 
such  an  order  as  the  court  had  power  to  make.  8.  Threat- 
ening to  chastise  the  judge.  4.  Improper  and  illegal  ad- 
vertising as  to  procure  divorces  in  a  certain  way,  and 
the  like.  5.  Obtaining  money  under  false  pretenses.  6. 
Conunitting  any  felonious  crime.  7*  Appearing  in 
court  with  a  deadly  weapon  with  a  design  to  use 
it.  8.  A  conspiracy  to  get  an  opponent  intoxicated.  9. 
The  disclosure  of  professional  secrets,  and  the  like.* 

Sec.  2060.  DISBARMENT  PROCEEDINGS 
MAY  BE  REVIEWED  ON  ERROR.— In  the  state 
courts  disbarment  proceedings  may  be  reviewed  on  er- 
ror, but  not  in  the  federal  courts.  In  the  federal  courts 
a  review  is  obtained  by  mandamus,  upon  the  theory  that 
the  court  making  the  order  of  disbarment  never  had 
authority  in  the  premises. 


fShepard's  Case,  109  Mich.  681. 

•See  Philbrook's  Case,  46  Am.  St.  Rep.  69  and  note. 


Digitized  by 


Google 


180  LEGAL  ETHICS. 

An  order  of  disbarment  may  be  vacated  and  the  at- 
torney re-admitted  to  practice  in  cases  where  the  mis- 
conduct has  not  been  too  flagrant. 

Sec.  2061.  AN  ATTORNEY  MAY  ALSO  BE 
PUNISHED  FOR  CONTEMPT  OF  COURT.— A 
court  has  the  unquestioned  right  to  punish  an  attorney 
for  disrespect  or  misconduct  by  fine  or  imprisonment  or 
both.  As  a  rule  contempt  proceedings  are  regulated  by 
statute  in  the  various  states.  A  contempt  proceeding 
differs  from  a  disbarment  proceeding,  as  its  purpose  is 
to  pimish  for  the  disrespect,  and  not  merely  to  purify 
the  bar. 

Sec.  2062.  AN  ATTORNEY  IS  PRIVILEGED 
FROM  ARREST  WHILE  ATTENDING 
COURT. — ^As  an  oflScer  of  court  and  connected  with 
the  administration  of  justice,  the  statutes  usually  ex- 
empt an  attorney  from  arrest,  and  from  being  served 
with  civil  process,  while  in  attendance  at  court,  or  while 
going  to  and  returning  from  the  trial  of  a  cause.  The 
purpose  of  such  exemptions  being  to  save  a  client  from 
the  loss  of  the  services  of  his  counsel  when  he  is  most 
needed. 

Sec.  2068.  COMMUNICATIONS  BY  A  CLI- 
ENT  TO  AN  ATTORNEY  ARE  REGARDED 
AS  PRIVILEGED  COMMUNICATIONS.— It  is 
one  of  the  rules  of  evidence  that  communications  be- 
tween an  attorney  and  his  client  are  privileged,  that  is 
they  are  not  to  be  disclosed  in  court,  or  elsewhere,  except 
by  the  consent  of  the  client,  \dio  may  waive  the  priv- 
ilege.   The  waiving  of  the  privilege  by  the  client  majg 
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be  done  in  various  ways;  thus,  either  by  expressly  stat- 
ing that  he  does  waive  it  or  by  going  on  the  stand  and 
testifying  without  objection.  The  attorney  himself  can- 
not waive  it,  because  it  is  not  his  privilege.  Where  the 
client  has  not  waived  it,  it  is  the  attorney's  duty,  when 
interrogated  on  this  line,  to  ask  the  protection  of  the 
court  as  to  its  disclosure,  and  this  protection  will  always 
be  granted. 

As  to  the  application  of  the  rule  governing  privileged 
communications  between  attorney  and  client,  Judge  Lane 
observes:  "There  is  some  question  as  to  whether  it  is 
really  essential  to  this  privilege,  so  far  as  the  client  is 
concerned,  that  the  one  to  whom  he  makes  the  conununi- 
cation — ^the  one  whom  he  consults — should  really  be  an 
attorney  at  law,  or  whether  it  is  enough  that  he  is  acting 
as  sudi?  I  think  the  general  statement  of  the  rule  is 
that  there  must  be  that  actual  status:  the  attorney:  one 
who  is  not  only  practicing  because  he  is  permitted  with- 
out objection  to  practice,  but  he  must  be  one  who  has 
the  legal  right  to  practice  his  profession.  A  consulta- 
tion with  one  who  might  be  trying  cases  in  a  justice's 
court  is  not  a  consultation  within  the  protection  of  this 
rule. 

"The  cases  are  more  difficult,  however,  when  we  come 
to  consider  that  condition  where  a  person  is  because  of 
deception  believed  by  the  client  to  be  an  attorney  when 
as  a  matter  of  fact  he  is  not.  I  think  it  quite  true  that 
the  general  rule  will  put  the  client  upon  inquiry  as  to 
whether  the  one  whom  he  consults  as  an  attorney  is  really 
one  or  not;  but  if  after  using  reasonable  diligence  and 
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inquiry  he  is  then  justified,  by  reason  of  fraudulent  con- 
duct on  the  part  of  the  one  whom  he  consults,  then  the 
question  is  a  more  difficult  one.  I  think  the  general 
statement  of  the  rule  will  be  that  where  there  are  no 
positive  steps  taken  by  the  one  who  is  consulted  to  de- 
ceive the  person  who  comes  to  him,  the  mere  fact  that 
the  other  believed  him  to  be  one  will  not  put  him  where 
he  may  claim  the  privilege. 

"You  will  find  the  rule  stated  generally  that  the  client 
must  at  his  peril  know  whether  the  person  to  whom  he 
makes  his  communication  is  an  attorney  or  not. 

"This  rule  extends  to  communications  made  in  good 
faith  by  the  client  to  his  attorney  for  the  purpose  of 
securing  advice,  or  in  furtherance  of  the  object  for 
which  he  is  consulted — if  the  object  is  a  lawful  one. 
Where  it  is  very  dear  that  the  client  could  not  have  had 
it  in  mind  that  the  communication  was  essential  to  the 
advice  which  he  sought,  he  will  not  be  protected. 

"This  privilege  also  extends  to  communications  made 
to  third  persons  where  that  is  necessary  for  the  making 
of  the  communication.  It  does  not  extend  to  communi- 
cations made  in  the  presence  of  a  third  person  whose 
presence  is  not  necessary  to  the  making  of  the  communi- 
cation. There  is  an  exception  to  this  where  the  com- 
munication is  made,  for  instance,  in  the  presence  of  a 
clerk  or  stenographer,  whose  presence  is  necessary  in  the 
ordinary  conduct  of  the  business,  as  where  it  is  custom- 
ary to  have  notes  taken  of  such  communications,  etc. 

"If  the  commimiication  is  made  in  the  presence  of  both 
parties  to  the  controversy,  th^i  there  is  no  protection.'* 
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Sec  2064.  THE  FREEDOM  OP  SPEECH 
VOUCHSAFED  TO  AN  ATTORNEY  IN  THE 
ARGUMENT  OF  A  CASE  IS  VERY  BROAD.— 

The  attorney  is  protected  in  the  saying  of  things  M^iich 
may  go  to  the  question  of  another's  character,  where  a 
person  not  an  attorney  must  answer.  An  attorney  in 
the  argument  of  a  case  to  either  the  court  or  jury  may 
with  impunity  say  things  respecting  others,  when  if  he 
spoke  those  things  in  his  office  or  on  the  street  he  must 
answer  for  them.  But  this  rule  of  privilege  is  not  very 
clearly  defined,  tiiough  there  are  certain  general  prin- 
ciples laid  down.* 

We  may  state  liie  general  rule  to  be  that  the  question 
in  such  cases  is  not  whether  the  words  spoken  are  true 
or  whether  they  are  actionable  in  themselves,  but  whether 
they  are  spoken  in  the  court  of  judicial  proceedings  and 
whether  they  are  relevant  and  pertinent  to  the  subject 
of  inquiry.  The  court  will  regard  his  conduct  with  some 
leniency,  in  view  of  the  pressure  which  is  always  upon 
the  counsel  when  he  is  in  the  heat  of  controversy.  The 
limitation  is  this:  The  attorney  shall  not  avail  himself 
of  his  situation  to  gratify  private  malice  or  utter  slander- 
ous expressions  which  have  no  relation  to  the  cause  or 
subject-matter  of  the  inquiry. 

If  we  show  that  even  though  the  attorney  was  in  the 
heat  of  controversy  the  circumstances  were  such  as  that 
a  person,  even  under  those  conditions,  ought  to  have  ap- 
preciated the  fact  tiiat  he  was  going  outside  his  prov- 


•Hoar  V.  Wood,  8  Mete.  197. 
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ince  as  an  attorney,  then  he  must  answer,  because  that 
is  evidence  of  malice. 

Sec.  2065.  EXTENT  OF  THE  AUTHORITY 
OF  AN  ATTORNEY  TO  REPRESENT  HIS 
CLIENT. — ^As  to  the  authority  of  an  attorney  to  act 
in  matters  entrusted  to  him  by  his  client,  the  rule  is  sub- 
stantially this:  That  an  attorney  may  do  all  the  things 
which  he  deems  to  be  necessary  for  the  conduct  of  the 
business  entrusted  to  him  and  which  go  to  the  securing 
of  the  remedy  and  not  the  cause  of  action  itself.  He 
cannot  destroy,  either  in  whole  or  in  part,  the  cause  of 
action  of  his  client,  unless  he  be  expressly  authorized  to 
do  that.  Of  course  he  may  wipe  out  the  cause  of  action 
by  taking  all  that  the  client  claims;  but  if  he  seeks  to 
compromise  litigation  by  accepting  less  than  his  client 
claims,  and  has  not  express  authority  to  do  that,  he  is 
answerable  to  his  client  for  having  done  it.  He  cannot, 
even  after  recovery  of  judgment,  discharge  the  judg- 
ment upon  payment  of  less  than  the  whole.  He  must 
secure  all  that  the  client  claims  or  have  special  authority 
for  accepting  less.  The  defendant  will  not  be  protected 
by  such  a  settlement. 

An  attorney  cannot  accept  service  of  summons  for  his 
client  unless  he  has  authority.  If  his  client  has  retained 
him  to  appear,  of  course  he  may  do  that  even  though  the 
service  has  not  been  had  upon  his  client.  A  general  re- 
tainer does  not  go  so  far  as  to  authorize  an  appearance. 

The  duration  of  the  attorney's  employment  is  con- 
trolled by  the  circumstance  of  the  particular  case,  in  the 
absence  of  express  stipulations  as  to  the  time  of  the  em- 
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ployment.  Whether  under  a  general  employment  in  a 
case  to  procure  a  judgment  for  his  client  an  attorney  has 
autiiority  to  take  the  necessary  steps  to  secure  a  review 
in  a  hi^er  court  upon  losing  in  the  lower  court,  would 
depend  upon  the  circumstances,  and  is  sometimes  inci- 
dent to  the  general  employment,  but  it  is  the  general 
practice  for  an  attorney  not  to  take  such  steps  without 
first  consulting  his  client  and  getting  his  consent  to  the 
further  employment. 

Sec  2066.  AS  TO  THE  LIABILITY  OF  THE 
ATTORNEY  FOR  COSTS  INCURRteD  IN  THE 
CLIENT'S  BEHALF.— Is  the  attorney  responsible 
for  costs  incurred  in  a  litigation?  An  attorney  goes  into 
the  clerk's  office  and  takes  out  process  to  be  served  upon 
the  defendant  and  upon  witnesses:  is  the  attorney  re- 
sponsible for  the  expense  of  all  this?  The  general  rule 
is  that  it  must  be  understood  that  the  attorney,  when  he 
goes  in  there,  is  acting  for  his  client  and  that  the  clerk 
must  look  to  the  client  for  his  fees  and  costs. 

Sec.  2067.  OF  THE  OBLIGATION  OF  AN 
ATTORNEY  TO  USE  DILIGENCE  AND 
SKILL  IN  THE  HANDLING  OF  MATTERS 
ENTRUSTED  TO  HIM.— It  may  generally  be  said 
that  he  is  under  obligation  to  be  reasonably  diligent  in 
the  conduct  of  the  business  entrusted  to  him  and  to  bring 
to  it  that  skill  which  is  common  to  members  of  the  pro- 
fession in  that  conmiunity.  For  example,  he  would  be 
answerable  to  his  client  should  he  lay  the  cause  of  action 
hi  the  wrong  venue,  under  the  conditions  where  he  could 
amend  that,  and  the  statute  of  limitations  should  run 
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against  him.    That  illustrates  the  sort  of  diligence  and 

care;  as  to  the  skill,  suppose  that  instead  of  being  an 

ft 

ordinary  practitioner  he  holds  himself  out  as  a  specialist: 
here  he  is  not  only  held  to  tibe  skill  which  is  common  to 
practitioners  generally,  but  to  the  skill  which  is  commcm 
to  those  who  are  engaged  in  the  same  general  line  with 
himself.* 

In  general,  it  may  be  said  that  the  attorney  should  be 
acquainted  with  the  rules  of  practice  of  his  court  and 
with  the  general  rules  which  are  found  in  his  statutes. 
Of  course  he  may  be  wrong  as  to  the  construction  of  a 
statute;  but  if  there  is  no  question  but  that  if  a  particu- 
lar statute  exists  it  will  control  the  situation,  then  he 
must  answer  for  ignorance  of  the  existence  of  the 
statute. 

Sec.  2068.  AN  ATTORNEY  MAY  REPRE- 
SENT  A  CLIENT  BEFORE  THE  LEGISLA- 
TURE  BUT  CANNOT  MAKE  A  LEGAL  CON- 
TRACT  TO  PROCUR  SPECIFIC  LEGISLA- 
TION. — An  attorney  who  makes  a  contract  to  procure 
specific  legislation  is  making  a  contract  which  the  courts 
will  not  enforce,  and  it  may  be  true  that  he  cannot  do 
this  even  though  the  legislation  itself  may  not  be  harm- 
ful. It  does  not  follow  that  he  may  not  be  employed  to 
appear  before  the  regular  committees  in  the  ordinary 
way  and  do  that  which  as  an  attorney  he  may  do  if  on- 
ployed  by  the  client  in  other  business. 


^Babbitt  y.  Bumpus,  7S  Midi.  881. 
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Sec.  2069.  OF  THE  ATTORNEY'S  RIGHT 
TO  A  LIEN— RETAINING  LIEN  AND 
CHARGING  LIEN.— An  attorney  is  given  a  lien 
upon  the  property  of  his  client  connected  with  the  litiga- 
tion, to  secure  the  paym^it  of  his  fees  and  charges  in 
the  case.    These  liens  are  of  two  kinds: 

1.  A  retaining  lien.    2.  A  charging  lien. 

Sec.  2070.  SAME  SUBJECT— NATURE  OF 
THE  RETAINING  LIEN.— The  retaming  lien  is  a 
lien  which  the  attorney  has  on  all  papers  and  documents 
and  property  which  come  into  his  hands  by  virtue  of  his 
employment  and  not  accidentally.  This  lien  is  for  pro- 
fessional services  and  not  to  secure  a  general  indebted- 
ness which  the  client  may  owe  to  him.  The  costs  and 
diarges  which  he  may  have  incurred  while  acting  as  at- 
torney are  within  the  provisions  of  this  lien.  It  extends 
not  only  to  services  on  the  particular  litigation  in  which 
the  papers,  etc.,  may  have  come  into  the  hands  of  the 
attorney,  but  for  all  professional  services  which  he  may 
have  rendered  in  any  controversy.  Of  course  its  lien 
would  not  attach  for  anything  beyond  the  interest  which 
the  attorney  had  in  the  paper  or  property:  the  interest 
of  third  persons,  for  instance.  This  lien  is  discharged 
by  a  voluntary  surrender  of  that  which  is  the  subject  of 
the  lien. 

Sec.  2071.  SAME  SUBJECT— THE  CHARG- 
ING LIEN. — The  charging  lien  is,  on  the  other  hand, 
a  hen  on  all  funds  recovered  through  his  agency,  whether 
in  court  or  elsewhere,  and  secures  costs  and  advances. 
The  difference  between  this  and  the  retaining  lien  is 
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that  the  one  secures  compensation  for  all  professional 
matters  and  for  all  costs  and  expenses  connected  there- 
with, while  the  other  is  confined  to  security  for  such 
services  or  such  cost  and  expenses  as  were  incurred  in  \he 
particular  matter  in  which  they  came  to  him.  In  some 
states  the  charging  lien  goes  further  than  this  and  is 
construed  not  only  to  secure  costs  and  advances,  but  as 
well  the  fees  of  the  attorney.  But  it  never  reaches  be- 
yond the  particular  transaction. 

Sec.  2072.  SAME  SUBJECT— EXTENT  OF 
THE  CHARGING  LIEN,  AND  HOW  IT  IS 
DISCHARGED. — A  transferee  of  a  judgment,  or  of 
property  upon  which  there  is  an  attorney's  lien,  who 
takes  with  notice  of  the  lien,  holds  such  judgment  or 
property  subject  to  the  lien. 

So,  if  the  attorney  desires  to  assert  his  lien  it  is  always 
a  wise  thing  to  notify  the  person  against  whom  the  judg- 
ment is  obtained,  that  he  will  insist  upon  his  lien  upon 
the  judgment,  and  so  if  there  be  payment  of  it  after  a 
notice  of  that  sort  his  payment  will  not  discharge  ihe 
debtor  so  far  as  the  amoimt  of  the  attorney's  lien  is  con- 
cerned. There  are  statutes  in  some  of  the  states  which 
control  these  liens,  sometimes  extending  and  sometimes 
limiting  them;  so  always  consult  your  own  statute  to  dis- 
cover whether  there  is  a  lien  such  as  I  have  been  speak- 
ing of,  and  if  so,  what  its  limitations  are. 

The  particular  lien  is  iisdiarged  in  the  same  manner 
as  the  general  lien — ^by  a  volimtary  surrender  of  the 
property  or  thing  which  is  the  subject  of  the  lien. 
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Sec.  2078.  SOME  REMARKS  ON  THE  AD- 
VANTAGES AND  DISADVANTAGES  OF 
PARTNERSHIPS  BETWEEN  ATTORNEYS 
IN  THE  PRACTICE  OF  LAW.— There  are  ad- 

Tantages  and  disadvantages  in  the  formation  of  partner- 
Aips  between  attorneys  for  the  practice  of  law.  The 
personal  element  being  the  most  important  factor  in  de- 
tennining  tiie  advisability  of  such  a  step  on  the  part  of 
an  attorney. 

As  to  the  advantages:  If  you  are  able  to  make  a  con- 
nection with  one  who  has  an  established  practice,  this 
does  afford  you  an  opportunity  of  getting  at  once  into 
business.  It  is  quite  desirable  many  times  that  a  young 
attorney  shall  he  able  to  show  the  public  whether  he  is 
worthy  of  success  or  not,  and  he  can  gain  the  oppor- 
tomty  more  readily  through  a  business  connection  with 
some  attorney  who  has  an  established  business.  And 
even  if  you  do  not  make  a  connection  of  that  kind  there 
are  still  advantages  in  partnerships  composed  of  young 
men  of  varying  talents — for  instance,  where  one  of  them 
is  better  fitted  to  become  a  trial  lawyer,  the  other  better 
suited  to  office  work — consultation,  and  the  like.  Two 
men  thus  supplementing  each  other  can  have  a  wider 
field  of  business  than  either  could  singly,  in  addition  to 
the  advantage  which  every  partnership  has,  of  being 
able  to  take  care  of  more  business  than  a  single  individ- 
ual can.  But  two  persons  may  also  make  an  admirable 
partnership  when  their  talents  are  along  similar  lines. 
And  then  there  is  this  advantage  to  every  partnership: 
tiiat  by  talking  ever  a  difficult  legal  proposition  with 
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someone  else  you  are  certain  to  get  new  light  upon  it, 
even  though  your  partner  be  not  as  wise  as  yourself.  In 
other  words,  two  heads  are  better  than  one  even  though 
one  of  them  is  not  sound.  It  is  also  sometimes  an  ad- 
vantage to  have  someone  else  share  the  expenses  of  the 
business.  And,  of  course,  if  your  business  connection 
is  with  an  old  practitioner  you  at  once  have  the  benefit 
of  his  experience  and  advice,  which  may  be  very  valuable 
to  you  or,  on  the  other  hand,  may  be  very  detrimentaL 
As  to  the  disadvantages  of  a  legal  partnership  it  is 
said  by  Judge  Lane:  "If  there  is  any  element  essential 
to  the  development  of  a  practicing  lawyer,  it  is  self-re- 
liance, willingness  and  ability  to  assume  responsibility; 
and  this  ability  comes  with  the  assiunption  of  responsi- 
bility, and  there  is  nothing  else  to  take  the  place  of  this 
assumption;  and  the  young  lawyer,  though  he  have  gifts 
which  might  well  make  him  one  of  the  first  in  his  pro- 
fession, is  quite  apt,  if  he  gets  into  the  habit  of  relying 
upon  the  judgment  of  someone  else,  to  carry  that  habit 
with  him  until  he  gets  through  with  the  practice  of  the 
law,  and  he  will  not  be  very  successful  when  he  gets 
through,  either.  Study  the  questions  out  for  yourself: 
I  wish  I  might  make  this  en^>hatic.  You  never  probably 
will  forget  the  information  whidi  comes  as  the  result  of 
hard  work  or  digging  for  it.  Again:  it  is  true  that  the 
business  relation  of  partnership  puts  us  in  a  situation 
where  we  must  answer  (in  law  at  least)  for  the  conduct 
of  oiu*  brethren  who  are  related  to  us,  and  it  is  a  respon- 
sibility which  is  often  as  eflfective  upon  you  though  you 
may  not  be  called  upon  to  answer  as  a  matter  of  law. 
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The  moral  responsibility  for  the  conduct  of  your  asso- 
date  is  quite  as  important  an  element  to  you  as  is  the 
kgai  resrponsibility.  If  your  partner  is  ncA  careful  of 
his  iutegrity,  or  is  careless  about  the  money  he  collects, 
the  public  will  generally  blame  you  for  it  equally  with 
him,  and  in  the  latter  case,  of  course,  the  firm  is  legally 
responsible." 
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CHAPTER  VI. 

OF  THE  ELEMENTS  OF  SUCCESS  IN  THE  PRACTICE  OF  THE 

LAW. 

Sec.  2074.  OF  THE  DESIRABILITY  OF  AIM- 
ING AT  SUCCESS.— One  of  the  essentials  to  9uccesM 
is  to  have  a  healthy  ambition  to  succeed.  Such  an  am- 
bition is  often  the  most  persistent  stimulus  to  exertion 
and  perseverance,  by  which  the  yoimg  lawyer  can  alone 
hope  to  win  the  laurel  crown  of  success.  No  one,  in  this 
age  and  day,  can  claim  to  be  bom  successful,  or  hope  to 
discover  any  short  cut  or  secret  pathway  not  obstructed 
with  obstacles  which  must  be  surmoimted.  There  then 
must  needs  be,  at  the  outset,  an  expectation  to  meet  dif- 
ficulties, and  a  determined  and  set  purpose  to  overcome 
them.  It  is  not  in  our  power  to  point  out  all  the  ob- 
stacles which  each  individual  will  meet  with  in  striving 
for  success  in  the  legal  profession.  Neither  is  it  possible 
for  us  to  indicate  the  countless  factors  or  elements  whidi 
may  be  said  to  be  essential  or  necessary  in  the  makeup  of 
a  successful  lawyer.  Sudi  suggestions  as  we  do  give 
have  been  gleaned  by  experience  or  handed  down  by 
those  who  have  passed  on  before  and  have  left  footprints 
for  the  guidance  of  others. 

Sec.  2075.  A  LAWYER  SHOULD  AIM  TO 
CULTIVATE  A  PLEASING  AND  ATTRAC- 
TIVE  MANNER  AND  APPEARANCE.— Fre- 
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quenfly  a  man  creates  a  prejudice  against  himself  by  his 
mamier  of  action,  of  speedi  and  the  like.  Frequently 
people  have  to  overcome  something  which  has  grown  up 
in  iheir  judgment  of  a  man  because  of  the  first  impres- 
sion they  got  of  him  from  his  conduct.  A  man  who 
comes  into  court  with  an  air  which  repels  everybody, 
naturally  antagonizes  everyone  in  the  courtroom.  But 
if  you  see  a  man  come  into  the  courtroom  with  a  modest 
air,  not  lacking  in  dignity,  not  asserting  himself  by 
every  motion  which  he  makes,  but  seeming  a  man  out  of 
whom  you  must  call  that  which  you  will  find  in  him — 
then  you  have  a  man  who,  when  he  does  speak,  has  your 
confidence  at  once. 

Even  in  your  opposition  to  the  court — ^because  some- 
times you  will  have  to  oppose  the  court — ^you  may,  of 
course,  have  an  attitude  toward  the  court  of  one  who  is 
complaining  or  criticizing  the  court,  and  in  a  sense  you 
may  be  justified  in  your  criticism,  and  yet  if  you  look  at 
it  from  the  standpoint  of  mere  policy,  you  cannot  afford 
to  do  that.  You  may  with  dignity  maintain  your  posi- 
tion before  the  court  and  very  courteously  ask  that  you 
be  heard  upon  the  proposition  and  very  earnestly  insist 
that  the  court  should  change  its  views.  But  do  this  in 
the  spirit  of  courtesy,  not  of  criticism  or  complaint. 

Tou  should  have,  so  far  as  possible,  a  pleasing  man- 
ner of  speech.  There  are  some  people  you  take  pleas- 
ure in  listening  to,  and  others  you  take  no  pleasiu*e  in 
list^iing  to,  and  it  matters  not  that  they  use  the  same 
language.  Now  I  do  not  mean  to  say  that  you  ought  to 
be  orators.    I  would  much  rather  see  most  of  you  law- 
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yers  than  orators.  And  so,  if  you  have  some  graces  of 
speaking,  do  not  rely  upon  them.  You  must  have  some- 
thing to  say;  that  is  quite  true.  And  yet,  on  the  otlier 
hand,  it  is  quite  as  true  that  it  is  worth  something  for  us 
to  be  able  to  say  well,  wi\h  a  pleasing  manner,  that  whidi 
we  have  to  say. 

The  lawyer  ought  to  have  a  reasonable  command  of 
language.  Most  of  us  have  a  good  Engli^  education, 
but  there  are  some  of  us  who  do  not  always  use  good 
English.  If  we  can  improve  oiwselves  in  that  respect, 
we  ought  to  do  it,  and  it  is  coming  to  be  more  and  more 
true  that  the  juryman  who  sits  in  the  box — even  if  he 
come  from  the  plow — ^notices  whether  you  use  good 
grammar  or  bad  in  the  courtroom — ^and  those  things 
affect  the  verdict. 

The  manner  of  saying  a  thing  so  that  you  evince  a 
confidence  in  that  whidi  you  say  also  makes  very  much 
difference  many  times  in  the  effect  of  your  speech  upon 
the  person  listening  to  it.  If  you  say  a  thing  as  though 
you  were  confident  of  what  you  are  saying,  you  inspire 
confidence  in  somebody  else,  as  you  cannot  if  you  have 
not  that  confidence.    So  I  say,  be  earnest  and  show  it. 

The  lawyer  should  have  an  outward  appearance,  as 
he  speaks  to  men,  which  is  attractive.  He  ought  to  have 
good  power  of  expression.  He  ought  to  have  earnest- 
ness. He  must  have  a  knowledge  of  legal  principles. 
He  ought  to  have  a  good  share  of  learning  and  of 
knowledge  of  the  common  affairs  of  life.  He  ought  to 
have  power  to  come  to  reasonably  accurate  conclusions 
as  to  men,  and  he  ought  to  have  a  fair  knowledge  of  him- 
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self— with  his  limitatioins.  His  judgment  oug^t  to  be 
goody  and  ou^t  to  have  common  sense.  These,  with  a 
good  habit  of  industry  and  reasonable  natural  acquire- 
ments, ought  to  make  a  successful  lawyer. 

Sec.  2079.  A  LAWYER  MAY  BE  A  "TRIAL 
LAWYER,"  OR  AN  OFFICE  LAWYER.— There 
are  two  classes  of  lawy^s — ^the  one  we  know  as  a  "prac- 
ticing,*' "litigating,". or  "trial  lawyer;"  and  the  other  we 
know  as  an  "office  lawyer."  There  was  a  time  when  a 
man  was  not  thought  to  be  a  real  lawyer  unless  he  was 
found  in  the  courts.  That  time  has  passed.  Unques- 
tionably the  lawyer  who  is  earning  most  is  not  the  man 
who  is  in  the  courts  from  day  to  day — it  is  the  man  who 
is  found  in  his  office  and  is  doing  his  work  as  a  lawyer 
tbere.  But  this  course  to  which  we  shall  direct  our  at- 
tention will  deal  more  largely  probably  with  the  work  of 
the  trial  lawyer. 

It  is  true  that  the  litigating  lawyer  is  continually  in 
a  position  where  he  is  desiring  to  draw  men  to  his  own 
way  of  thinking.  So  that  we  can  see  at  once  that  he 
must  keep  himself  in  a  position  where  he  will  not  antag- 
onize but  will  naturally  lead  men  to  have  confidence  in 
him  and  his  way  of  thinking. 

An  attorney  may  also  be  engaged  in  the  general  prac- 
tice of  the  law,  or  have  selected  some  branch  of  jurispru- 
dence as  his  specialty.  The  general  practitioner — this 
is  not  so  true  of  the  specialist — ^is  brought  into  contact 
with  every  phase  of  life  in  the  community  where  he  prac- 
tices. He  will  be  called  upon  to  deal  with  all  classes  of 
persons,  so  that  you  can  see  that  it  is  very  desirable  that 
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the  lawyer  should  foe  a  man  who  is  versatile  so  far  as 
possible — able  to  adapt  himself  to  conditions  as  they  pre- 
sent themselves — ^able  to  understand  men  and  conduct 
and  to  come  to  conclusions  as  to  men  and  the  effect  of 
their  conduct. 

So  it  is  true  that  the  practicing  lawyer  will  scarcdy 
ever  be  called  upon  to  give  an  opinion  as  a  lawyer  be- 
fore he  has  gone  out  into  some  phase  of  life  in  whidi  he 
has  not  been  specially  trained.  So  that  the  practitioner 
should  be  an  observing  man.  He  ought  not  to  go  any- 
where without  having  his  eyes  oi>en  to  the  facts  going  on 
about  him. 

Sec.  2077.  A  LAWYER  IN  HIS  ZEAL  FOR 
HIS  CLIENTS  SHOULD  NOT  FORGET  THAT 
HE  MUST  ALSO  CULTIVATE  FAIRNESS 
AND  CANDOR. — A  sense  of  fairness  is  a  trait  which 
no  lawyer  can  afford  to  neglect. 

Judge  Lane,  in  urging  law-students  to  cultivate  can- 
dor, says:  ''It  is  true  that  an  attorney  may  sometimes 
gain  a  temporary  advantage  by  failing  to  exercise  can- 
dor, but  if  we  lack  candor  and  continue  to  exercise  our 
calling  without;  it,  we  shall  soon  find  ourselves  short  of 
the  strength  which  otherwise  we  might  have  had.  There 
is  a  temptation  which  comes  to  the  practicing  lawyer 
and  which  comes  scarcely  so  strong  in  any  other  field  of 
human  activity:  a  continual  temptation  to  carry  his 
cause  a  little  farther  than  the  facts  behind  him  will  jus- 
tify. There  is  a  pressure  upon  him  to  get  all  he  can  out 
of  the  situation,  and  that  is,  of  course,  a  pressure  which, 
if  wisely  guarded,  can  be  made  much  of;  but  if  the  law- 
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yer  does  not  master  himself  when  this  pressure  is  upon 
him,  so  that  he  seeks  to  make  more  of  the  situation  than 
the  facts  justify  him  in  making,  he  will  find  himself  con- 
tending in  a  way  which  will  not  cause  him  to  win  in  the 
way  in  which  he  desires  to  win. 

"For  instance,  in  arguing  before  tiie  jury  the  lawyer 
is  naturally  desirous  of  making  all  he  can  out  of  the 
facts,  in  the  interest  of  his  client.  That  is  well.  So  far 
as  he  can,  by  all  the  power  that  is  in  him,  it  is  his  duty  to 
make  all  out  of  the  facts  that  they  will  bear  in  the  inter- 
ests of  his  client.  But  beyond  that  he  never  can  afford 
to  go.  And  yet  sometimes,  when  he  does  not  even  intend 
to  do  it — and  more  often,  I  might  say,  than  when  he 
does  intend  to  do  it — ^tiie  lawyer,  carried  away  by  zeal 
for  his  client,  is  going  beyond  this.  It  is  coming  to  be 
more  and  more  true  that  the  juries  before  whom  you 
practice  are  going  to  be  able  to  appreciate  whether  you 
are  exaggerating  in  the  contention  which  you  make. 
They  will  appreciate  whether  you  have  stated  the  testi- 
mony of  a  witness  a  little  stronger  than  you  are  entitled 
to  state  it.  And  this  by  reason  of  the  fact  that  the  juries 
of  today  are  more  generally  educated,  more  generally 
trained  than  were  the  juries  of  years  ago.  Once  the 
lawyer  establishes  a  reputation  for  going  farther  tiian 
he  has  the  right  to  go,  he  has  lost  the  most  important 
element  of  strength  he  might  have. 

"Now,  true  as  all  this  is  in  regard  to  juries,  the 
jury  is  a  changing  body.  You  me6t  twelve  men  today 
in  the  jury-box  of  whom  you  may  never  agam  meet  a 
;le  one.    And  if  what  I  have  said  is  true  before  such 
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a  body,  how  much  more  so  is  it  of  your  attitude  before 
the  court.  Here  is  the  judge  before  whom  you  are  to 
practice  probably  year  after  year,  and  if  you  once  find 
yourself  in  such  a  position  as  that  he  may  say  to  himself, 
*I  don't  know  whether  this  ccmtention  which  is  now  being 
made  before  me  is  one  upon  whidi  I  can  rely  as  being 
his  honest  conviction  or  not,'  then  you  are  weak,  and  al- 
ways must  be,  before  that  court.  I  can  assure  you  very 
positively  indeed  that  when  a  court  has  to  say  of  a  man 
who  is  making  a  legal  argument  before  it,  'I  know  that 
he  believes  in  what  he  is  saying,'  that  man  is  strong  be- 
fore the  court,  even  though  he  lacks  the  ability  of  an-» 
other  man  who  has  not  that  trait  in  his  makeup. 

"And  a  very  important  thing  to  be  observed  in  this 
connection  is  that  tiie  ordinary  juror  is  a  man  who  tbinks 
that  he  does  not  need  the  assistance  of  a  lawyer  very 
seriously.  You  find  them  saying  often  among  them- 
selves and  to  others  about  the  court-room  that  they  know 
how  that  case  ought  to  be  determined,  they  don't  care  to 
hear  the  arguments  of  anybody;  or  they  are  continually 
complaining  that  the  lawyer  talks  too  long.  This  is  not 
true  of  all  juries,  but  it  is  a  sentiment  which  you  will 
find  prevailing  about  the  court-room  very  gwierally — 
the  jury  do  not  think  that  they  need  the  assistance  of  the 
attorney.  So  you  can  see  the  importance  of  building  up 
a  reputation  for  entire  candor  when  you  come  to  address 
a  body  so  apt  to  be  prejudiced." 

Sec.  2078.  EARNESTNESS  IS  AN  ESSEN- 
TIAL TO  FORCEFULNESS  IN  A  LAWYER.- 
The  true  lawyer  ought  to  be  earnest.    You  cannot  be 
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forceful  unless  you  are  earnest.  One  man  may  say  the 
same  thing  that  another  does,  and  be  heard,  while  no- 
body seems  to  know  that  the  other  has  spoken;  the  dif- 
ference being  that  the  one  has  so  spoken  as  to  command 
a  hearing  and  the  other  has  not.  Now  this  earnestness 
k  ordinarily  bom  of  a  conviction  of  the  righteousness  of 
our  contention — not  righteousness  necessarily  of  our 
cHait's  claim  so  far  as  the  final  outcome  is  concerned, 
but  of  the  righteousness  of  the  particular  contention  we 
are  making  at  liiat  particular  stage  of  the  trial.  This 
earnestness  may  arise  because  you  are  impressed  with 
the  importance  of  your  case — its  importance  to  yourself 
personally,  as  regards  your  finances  or  your  professional 
standing;  its  importance  to  your  client — his  life  or  his 
dearest  interests  may  be  at  stake;  or  its  importance  to 
the  general  public — the  far-reaching  consequences  of 
having  tiie  correct  principle  of  law  proclaimed  in  that 
case. 

Now  let  me  give  you  a  caution:  earnestness  does  not 
mean  that  we  should  be  boisterous.  Be  earnest  in  a  dig- 
nified way. 

Sec  2079.  OF  THE  USE  OF  DIGNITY  TO  AN 
ATTORNEY. — Some  personal  dignity  is  essential  to 
the  make-up  of  a  successful  lawyer.  Not  that  the  law- 
yer is  never  to  unbend — sometimes  he  is  most  eflFective 
when  he  has  laid  aside  bis  serious  expression;  but  after 
all  it  does  not  follow  tiiat  when  he  is  making  light  of  his 
opponent  he  is  lacking  in  dignity.  He  may  be  dignified 
and  do  that.  I  mean  that  he  may  make  light  of  his  op- 
ponent's argument  or  position;  he  can  never  afford  to 
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make  li^t  of  the  personality  ot  his  opponent,  whoever 
he  may  be.  But  there  is  a  measure  of  dignity  wbkh 
ou^t  always  to  have,  and  by  that  I  mean  that  he  should 
always  hold  himself  where,  when  his  day's  work  is  be- 
hind him  and  he  can  sit  down  by  himself,  he  can  respect 
himself.  He  cannot  afford  to  be  boorish;  he  cannot  af- 
ford to  be  low  in  his  language  or  in  his  conduct,  but  he 
must  be  able  to  so  conduct  himself  that  he  can  have  his 
self-respect. 

Now  this  dignity  is  bom  of  an  earnest  desire  to  be 
measured  at  one's  true  worth.  You  should  desire  to 
have  put  upon  you  neither  a  higher  value  than  you 
merit,  nor  a  lower  value;  and  it  is  more  dangerous  to 
you  for  people  to  get  an  overestimate  of  your  real  worth 
than  an  underestimate,  because  the  time  is  certain  to 
come  when  your  real  worth  is  discovered.  ^  t 

Avoid  conduct  and  speedi  unbecoming  a  man  who 
appreciates  that  he  is  an  officer  of  justice,  as  the  practic- 
ing lawyer  always  will  be.  Many  a  man  has  marked 
himself,  for  good  or  ill,  once  and  for  all,  by  a  single 
story  that  he  has  told  or  by  a  single  argument  that  he 
has  made. 

Sec.  2080.  A  REASONABLE  COMMAND  OF 
LANGUAGE  IS  NECESSARY  TO  THE  LAW- 
YER.— A  lawyer  should  have  a  reasonable  command  of 
language  so  as  to  express  his  ideas  with  clearness  and 
precision  and  without  hesitancy.  This  does  not  mean 
the  use  of  mere  ornate  words,  or  figures  of  speedi.  He 
must  have  something  else;  but  he  must  be  able  to  express 
himself  without  always  using  exactly  the  same  words. 
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He  ought  to  have  a  reasonably  wide  vocabulary,  not  of 
big  words,  but  of  the  Anglo-Saxon  words — ^the  words  of 
which  nobody  mistakes  the  meaning — the  short,  terse 
words.  To  acquire  this  there  is  no  better  method  than 
to  familiarize  oneself  with  the  masters  of  the  English 
language  and  throu^  them  absorb  their  vocabulary  so 
far  as  he  is  able  to  do  so.  This,  of  course,  calls  for  what 
may  be  termed  collateral  reading,  and  reading  of  this 
kind  is  always  a  helpful  exercise  for  the  lawyer.  If  a 
man  lacks  forcible  expression,  let  him  study  Carlyle,  and 
he  cannot  help  gathering  something  of  the  spirit  of 
Carlyle,  something  of  the  mode  of  expression  of  Carlyle. 
If  he  lacks  smoothness  of  diction,  he  can  read  some  of 
tiie  writers  of  more  polite  literature;  but  this  is  not  often 
needed. 

Sec.  2081.  THE  LAWYER  MUST  DEVELOP 
HIS  REASONING  POWERS,  AND  AIM  TO 
CULTIVATE  THE  FACULTY  OF  BEING 
LOGICAL  AS  WELL  AS  FORCEFUL.— The 
logical  faculty  is  nowhere  more  essential  than  in  the 
practice  of  the  law.  This  is  true  whether  we  are  trying 
to  establish  conclusions  of  fact  in  the  minds  of  the  jury, 
or  conclusions  of  law  in  the  mind  of  the  court.  We 
ought  to  be  able  to  reason  well.  This  involves  as  well 
the  synthetic  as  the  analytic  faculty.  We  ought  to  be 
able  to  separate  a  proposition  into  the  elements  which, 
combined,  lead  to  that  conclusion;  and  we  ought,  if  we 
have  those  elements  before  us,  to  be  able  to  put  them 
together  and  reach  the  proper  conclusion.  We  oug^t 
to  be  able  to  tell,  when  we  have  this  fact  and  the  other 


Digitized  by 


Google 


16«  LEGAL  ETHICS. 

fact,  what  must  be  tbe  conclusion  from  tnese,  and  Uiai 
if  we  are  to  add  another  fact,  what  different  conclusion 
we  are  to  arrive  at  because  of  that  third  fact  The 
question  arises  whether  this  faculty  can  be  acquired  if 
we  have  it  not.  Now  it  is  true  that  some  minds  will  have 
this  faculty  very  mudi  more  strongly  developed  than 
others,  but  it  is  also  true  that  all  of  us  may  have  this 
faculty  developed  in  some  good  measure.  We  may  train 
what  elements  we  may  have  of  it  so  that  we  may  have 
a  stronger  ability  along  this  line  than  we  now  have. 

If  I  were  to  make  any  suggestions  as  to  how  we  might 
cultivate  this  faculty  of  the  mind,  I  would  say:  study 
some  of  the  masters  of  reasoning.  Study  some  of  the 
masterpieces  of  argument,  with  the  idea  of  discovering 
where  the  strength  lies.  Take  some  of  the  arguments  of 
Webster  or  Erskine,  or  some  of  the  great  opinions  of 
Marshall,  and  see  how  it  is  they  arrive  at  their  conclu- 
sion. Or  study  tiie  methods  of  some  great  lawyer  in  the 
courtroom  whom  you  see  making  himself  strong  with 
the  court.  You  will  find  that  he  generally  does  it  by 
putting  two  and  two  together  and  coming  to  a  conclu- 
sion as  to  how  mudi  they  will  make. 

Sec.  2082.  ALONG  WITH  HIS  OTHER 
LEARNING  THE  SUCCESSFUL  LAWYER 
SHOULD  ACQUIRE  A  KNOWLEDGE  OF 
MEN. — Perhaps  in  no  other  profession  will  a  knowl- 
edge of  human  character  and  traits  be  of  so  much  service 
as  in  that  of  law.  The  judge,  the  jury,  the  clients,  and 
the  witnesses  all  have  to  be  studied  and  read  by  the 
astute  lawyer. 
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The  lawyer  should,  so  far  as  in  him  lies,  have  an  un- 
derstanding knowledge  of  men.  He  is  continually  deal- 
ing with  men  in  such  a  way  that  the  better  he  under- 
stands men  the  more  successful  he  will  be.  I  might  very 
nearly  say  that  after  you  have  been  in  the  practice  of  the 
,law  for  ten  years,  when  you  see  a  stranger  called  to  the 
witness  stand  and  you  see  him  walk  to  the  chair  and  take 
the  oath  and  sit  down,  you  ought  then  already  to  have  a 
pretty  good  idea  of  that  witness,  as  to  whether  he  is  a 
man  in  whom  the  jiuy  ought  to  trust  or  not.  That  may 
be  a  little  too  strong,  but  there  is  a  good  measure  of 
truth  in  it  at  least. 

Pope  tells  us  that  the  foundation  of  knowledge  is  to 
know  ourselves,  and  so  you  will  find  it  in  this  regard. 
The  first  essential  to  knowing  men  is  to  thoroughly 
know  yourself. 

//  a  man  finds  that  he  is  falling  short  of  what  he  is 
expected  to  accomplish  in  his  profession,  let  him  study 
himself  and  try  to  find  out  where  the  weakness  lies.  The 
trouble  is  that  we  do  not  give  systematic  study  either  to 
ourselves  or  to  others;  but  we  ought  to. 

Now  it  is  exceedingly  desirable  tihat  we  should  be  able 
to  understand  the  judge  who  tries  our  case,  the  attorneys 
engaged  in  it,  \he  witnesses  and  the  jiny.  After  we 
have  practiced  a  reasonably  short  time  before  a  judge 
we  ou^t  to  understand  the  type  of  man  he  is,  what  are 
his  mental  characteristics;  how  is  an  argument  of  this 
sort  going  to  appeal  to  him;  what  is  his  attitude  of  mind 
toward  this  class  of  cases  generally? 

Similarly  with  the  attorney  on  the  other  side.    You 
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ought  to  study  your  professional  brethren,  those  with 
whom  you  contend  oftenest.  You  ought  to  determine 
for  yoiu*self  what  they  are  going  to  do  under  these  cir- 
cumstances in  this  particular  case.  How  is  Smith  going 
to  try  this  case?  How  is  he  going  to  meet  this  question 
which  is  certain  to  come  up? 

Again:  if  you  have  a  witness  upon  whose  testimony  a 
case  hangs,  you  should  be  able  to  tell  about  how  he  will 
give  his  testimony  and  about  what  impression  he  will 
create.  And  you  ought  to  know  about  how  the  attorney 
on  the  other  side  is  going  to  handle  him,  because  of  what 
you  have  seen  him  do  to  witnesses  before.  This  is  very 
important  when  you  come  to  think  of  the  witness  and 
the  part  he  plays  in  the  trial  of  the  case.  Your  own  wit- 
ness first:  as  you  talk  your  case  over  with  him  and  hear 
about  him  from  others  you  oug^t  to  be  making  up  your 
mind  what  sort  of  a  direct  examination  you  ought  to 
give  him«  and  you  ought  to  have  a  reasonably  accurate 
conclusion  as  to  what  he  is  going  to  do  and  how  he  is 
going  to  appear.  If  the  witness  is  not  your  own  and 
you  see  him  for  the  first  time,  there  ou£^  to  be  but  little 
doubt  in  your  mind  as  to  what  you  ought  to  do  with  that 
man,  as  one  who  is  to  cross-examine  or  refrain  from 
cross-examining  him.  Sometimes  a  witness  ought  to 
make  it  very  clear  to  you  that  the  safest  thing  to  do  is 
to  let  that  witness  go  without  asking  a  single  question. 
In  another  case  it  may  be  very  clear  that  a  rigid  cross- 
examination  of  that  witness  is  the  proper  course.  But 
you  are  scarcely  if  ever  justified  in  cross-examining  a 
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witness  unless  you  have  some  very  definite  idea  of  why 
it  is  that  you  are  conducting  that  cross-examination. 

And  then  you  must  train  yourself  to  read  the  jury. 
You  are  able  to  produce  probably  a  stronger  impression 
upon  the  juror  by  an  argument  you  may  make  than 
upon  the  court.  The  court  has  had  more  experience,  as 
it  were.  It  becomes  very  important  that  you  should  im- 
derstand  these  men  who  are  to  decide  the  questions  of 
fact  involved  in  your  case.  You  ought  to  know  the  sort 
of  homes  out  of  which  the  jiuy  come,  what  kind  of  lives 
they  have  been  leading,  their  surroundings  past  and 
present,  and  their  habits  so  far  as  possible. 

Sec.  2088.  THE  ATTORNEY  MUST  NOT 
STOP  STUDYING  THE  PRINCIPLES  OF 
LAW  BECAUSE  HE  IS  ADMITTED  TO  THE 
BAR,  THIS  IS  A  LIFE  STUDY.— WhHe  a  pre- 
liminary knowledge  of  legal  principles  is  necessary  to 
obtain  admission  to  the  bar,  this  is  not  the  end  of  your 
studies  in  this  respect.  A  thorough  knowledge  of  legal 
principles  includes  a  knowledge  of  tibe  reason  and  spirit 
of  the  rule.  A  knowledge  which  lacks  this  is  not  knowl- 
edge which  you  can  use  with  success.  Mere  ability  to 
repeat  a  string  of  legal  propositions  will  be  of  little  use 
to  you.  You  must  be  able  to  use  your  knowledge  and 
apply  it  to  the  conditions  in  hand,  to  conditions  which 
you  have  never  before  encountered  or  even  read  about, 
and  you  can  never  do  that  unless  you  have  an  under- 
standing of  the  principles  which  you  wish  to  apply.  The 
acquirement  of  this,  of  course,  means  labor — ^labor  dur- 
ing your  entire  professional  career.    You  will  be  seek- 
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ing  this  knowledge  as  long  aa  you  are  engaged  in  the 
practice  of  the  law.  The  lawyer  of  today  must  keep 
abreast  of  his  profession.  There  is  a  growth,  a  develop- 
ment, in  the  law  which  will  take  aU  the  time  that  you  can 
give  it,  in  order  that  you  may  be  up-to-date. 

Sec.  2084.  OF  THE  ADVANTAGES  OF  GEN- 
ERAL  KNOWLEDGE  TO  THE  LAWYER.— 
Mr.  cutty  has  said:  "The  student  should  study  the 
distinguishing  temperaments  and  diaracters  of  man- 
kind and  biographical  readings  will  greatly  contribute 
to  the  same."    And  that  is  true. 

Now  in  order  to  gain  this  knowledge  of  men  we  oug^t 
to  know  not  only  the  men  but  the  things  in  which  they 
are  interested  as  well.  We  ought  to  be  reasonably  well 
conversant  with  knowledge  of  all  sorts.  Take  the  law- 
yer who  is  expecting  to  try  a  litigation  over  a  building 
contract.  If  he  does  not  know  the  cornice  of  a  house 
from  the  sills,  etc.,  he  is  quite  likely  to  find  himself  in  a 
situation  where  he  will  be  laughed  at  by  the  jury  by 
reason  of  the  mistakes  he  makes,  and  his  force  before 
them  will  be  very  largely  lost.  Similarly  with  any  otiher 
line  of  knowledge.  These  bits  of  knowledge  are  lying 
all  about  us  as  we  go  along.  I  do  not  mean  to  say  that 
we  must  make  ourselves  proficient  in  all  brandies  of 
learning,  but  it  is  true  that  we  ought  to  have  such  a  gen- 
eral acquaintance  with  the  more  common  branches  of 
learning  as  that  when  somebody  else  who  does  know 
about  them  is  talking  we  can  understand  what  he  means. 
Even  where  we  are  dealing  with  highly  specialized  sub- 
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jects  we  ought,  by  special  preparation,  to  know  some- 
tiiing  about  them  when  the  trial  begins. 

A  case  never  develops  upon  the  trial  just  as  you  saw 
it  in  your  office.  New  questions  of  fact  or  of  law  are 
bound  to  arise  after  the  trial  is  begun,  and  we  are  not 
well  able  to  contend  unless  we  have  a  general  store  of 
information.  "Hence  there  should  be  no  limit  to  the  ex- 
tended studies  of  a  barrister." 

Sec.  2085.  THE  SUCCESSFUL  LAWYER 
MUST  ALSO  BE  INDUSTRIOUS,  ENER- 
GETIC, TEMPERATE,  PATIENT  AND  PER- 
SEVERIT^G. — The  lawyer^s  calling  is  an  industrious 
one.  To  be  successful  he  must  be  industrious.  This 
does  not  mean  that  he  must  be  continually  busy,  or  make 
unnecessary  work,  but  without  habits  of  industry  he  will 
slight  important  matters  and  soon  retrograde  instead  of 
progress  in  his  practice.  The  lawyer  should  be  method- 
ical in  his  labors,  and  by  planning  and  classifying  his 
work  lessen  it. 

A  lawyer  must  always  be  energetic  and  earnest  in  his 
work.  Every  case  and  every  problem  must  be  studied 
carefully  with  a  view  to  master  every  detail.  A  lawyer 
must  not  only  understand  what  he  has  in  hand  but  must 
be  able  to  make  others  understand;  this  means  a  more 
careful  and  accurate  comprehension  on  his  part.  Super- 
ficiality will  soon  put  an  end  to  the  success  of  any  at- 
torney. 

The  necessity  of  being  temperate  is  overlooked  by 
many  lawyers,  with  great  natural  abilities  and  a  fair 
show  of  success  they  allow  intemperate  habits  of  person 
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and  speech  and  manner  to  mar  lAieir  otherwise  useful 
and  honorable  lives.  A  man  who  cannot  govern  him- 
self, cannot  hope  to  govern  or  sway  others,  and  yet  it  is 
not  uncommon  to  hear  those  who  are  allowing  their  hab- 
its to  unhorse  them,  contend  that  tliey  are  all  the  more 
capable  to  win  their  way  with  others  by  reason  of  their 
intemperance.  So  easy  is  it  for  those  who  have  lost 
dominion  over  themselves  to  be  deluded  as  to  their  own 
condition. 

The  use  of  patience  will  be  manifest  to  any  one  who 
observes  the  busy  lawyer  in  the  intricacies  of  an  im- 
portant case.  Patience  alone  will  sometimes  be  found  to 
be  the  golden  key  which  unravels  the  tangled  skein  of 
facts  which  surrounds  an  important  matter. 

Without  question  the  first  and  last  important  requisite 
to  a  successful  career  at  the  bar,  or  anywhere  else,  is 
perseverance.  Many  persons  who  might  have  become 
able  lawyers,  and  attained  both  fame  and  fortune  in  a 
vocation  to  whidi  they  were  somewhat  inclined,  have 
failed,  or  given  up,  through  want  of  perseverance  at 
some  critical  moment.  It  is  likely  that  "they  have,  or 
will,  also  fail  in  other  matters  for  the  same  reason.  Again, 
when  you  have  been  admitted  to  the  bar,  and  have  been 
entrusted  wdth  a  matter  of  litigation,  whether  of  great 
or  lesser  importance,  be  persevering  in  mastering  every 
detail  of  your  case.  In  this  way  you  will  succeed  while 
others  fail.  Perhaps  you  may  lose  your  case,  as  you 
undoubtedly  will  lose  some  cases  in  your  practice,  but 
this  should  only  stimulate  you  to  further  efforts  to  make 
up  that  wherein  you  find  yourself  to  be  lacking. 
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TRUST      DEED.—  STATUTORY      FORM.—  APPOINT- 
MENT OF  RECEIVER.— FOR  COOK  COUNTY  ONLY. 

This  Indenture  witnesseth,  That  the  Grantor 

of  Cook  County,  Illinois, 

for  and  in  consideration  of  the  sum  of dollars, 

in  hand  paid,  convey. . . .  and  warrant. ...  to , 

Trustee,  of  Cook  County,  Illinois,  and  to  his  successors  in  trust 
hereinafter  named,  the  following  described  real  estate,  with  the 
improvements  thereon,  including  all  heating,  gas  and  plumbing 
apparatus  and  fixtures,  and  everything  appurtenant  thereto, 
situated  in  the  County  of  Cook,  in  the  State  of  Illinois,  to-wit: 


Hereby  releasing  and  waiving  all  rights  under  and  by  virtue  of 
the  homestead  exemption  laws  of  the  State  of  Illinois. 

In  Trust,  nevertheless,  for  the  purpose  of  securing  perform- 
ance of  the  covenants  and  agreements  herein. 

Whereoif  The  said Grantor. . . 

herein, justly  indebted  upon Principal  Prom- 
issory Note. .  bearing  even  date  herewith,  payable  to  the  order 

of for  the  sum  of 

Dollars,  due  in years  after  the  date  hereof,  bearing 

interest  at per  cent,  per  annum,  payable  semi-annually, 

the  several  semi-annual  Interest  Installment^  being  evidenced  and 
secured  by Interest  Notes  of  even  date  herewith,  exe- 
cuted by  said to  the  order  of  said 

each  Note  being  for  the  sum  of 

Dollars,  due  respectively 
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Both  Principal  and  Intoest  Notes  bear  interert  at  the  rate  of 
seren  per  ceoL  per  annum  after  maturity,  and  AaH  be  paid  in 
gold  coin  of  the  United  States  of  America,  of  present  standard 

of  fineness  and  weight,  at  the  office  of in 

Chicago,  Dlinois. 

The  Grantor. .  .covenant.  .  .and  agree. .  .as  foflows:  (1)  to 
pay  said  indebtedness,  and  the  interest  thereon,  as  herein  and  in 
said  Notes  provided,  or  according  to  any  agreement  extending 
time  of  payment;  (2)  to  pay,  prior  to  the  first  day  of  July,  in 
each  year,  all  taxes  and  assessments  against  said  pranises,  and,  on 
demand,  to  exhibit  receipts  therefor;  (8)  within  sixty  days  after 
destruction  or  damage  to  rebuild  or  restore  all  buildings  or  im- 
provements on  said  premises  that  may  have  been  destroyed  or 
damaged;  (4)  that  waste  to  said  premises  shall  not  be  permitted 
or  suffered;  and  (5)  to  keep  all  buildings  at  any  time  cm  said 
premises  insured  against  loss  by  fire,  in  companies  to  be  approved 
by  the  holder  of,  and  in  amount  equal  to  said  indebtedness,  and 
ddiver  to  the  holder  of  said  indebtedness  the  insurance  policies, 
so  written  as  to  require  all  loss  to  be  applied  in  reduction  of 
said  indebtedness.  In  the  event  of  failure  so  to  insure,  or  pay 
taxes  or  assessments,  the  Grantee,  or  the  holder  of  said  indebted- 
ness, may  procure  such  insurance,  or  pay  such  taxes  or  assess- 
ments, or  discharge  or  purchase  any  tax  lien  or  title  affecting 
said  premises;  and  all  money  so  paid  the  Grantor. .  .agree. . . 
to  repay  immediately,  without  demand,  and  the  same,  with  inter- 
est thereon  from  the  date  of  payment,  at  seven  per  cent,  per 
annum,  shall  be  so  much  additional  indebtedness  secured  hereby. 

In  the  Event  of  a  breach  of  any  of  the  aforesaid  covenants  <»r 
agreements,  the  whole  of  said  indebtedness,  including  prindpal 
and  all  earned  interest,  shall,  at  the  opticm  of  the  legal  holder 
thereof,  without  notice,  become  immediately  due  and  payable, 
and  with  interest  thereon  from  the  time  of  such  breach  at  seven 
per  cent,  per  annum,  shall  be  recoverable  by  foreclosure  hereof, 
or  by  suit  at  law,  or  both,  the  same  as  if  all  of  said  indebtedness 
had  then  matured  by  express  terms.  And  thereupon  the  l^al 
holder  or  holders  of  any  of  said  notes,  or  the  said  party  of  the 
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second  part,  or  his  successor  in  trust,  for  the  benefit  of  such 
holder  or  holders,  shall  have  the  right  to  immediately  foreclose 
this  Trust  Deed,  and  upon  the  filing  of  any  bill  for  that  purpose 
the  Court  in  which  such  biU  is  filed  may,  at  once,  and  without 
notice  to  the  said  party  of  the  first  part,  or  any  party  claiming 
under  said  first  party,  appoint  a  receiver  for  the  benefit  of  the 
legal  holder  or  holders  of  the  indebtedness  secured  hereby,  with 
power  to  collect  the  rents,  issues  and  profits  of  said  premises, 
during  the  pendency  of  said  foreclosure  suit,  and  until  the  time 
to  redeem  the  same  from  any  sale  that  may  be  made  under  any 
decree  foreclosing  this  Trust  Deed  shall  expire,  and  with  power 
to  pay  the  taxes,  assessments  and  insurance  of  said  premises 
accruing  after  decree  of  sale  and  before  the  making  of  the  deed 
to  the  purchaser  at  such  sale. 

It  is  Agreed  by  the  Grantor. . .  that  all  expenses  and  dis- 
bursements, paid  or  incurred  in  behalf  of  complaint  in  connec- 
tion with  the  foreclosure  hereof — including  reasonable  solicitor's 
fees,  outlays  for  documentary  evidence,  stenographer's  charges, 
cost  of  procuring  or  completing  abstract  showing  the  whole  title 
to  said  premises  embracing  foreclosure  decree — shall  be  paid  by 
the  Grantor. . . ;  and  the  like  expenses  and  disbursements,  occa- 
sioned by  any  suit  or  proceeding  wherein  the  Grantee,  or  any 
holder  of  any  part  of  said  indebtedness,  as  such,  may  be  a  party, 
shall  also  be  paid  by  the  Grantor.  . .  All  such  expenses  and  dis- 
bursements shall  be  an  additional  lien  upon  said  premises,  shall 
be  taxed  as  costs  and  included  in  any  decree  that  may  be  ren- 
dered in  such  foreclosxire  proceeding;  which  proceeding,  whether 
decree  of  sale  shall  have  been  entered  or  not,  shall  not  be  dis- 
missed, nor  a  release  hereof  given,  until  all  such  expenses  and 
disbursements,  and  the  costs  of  suit,  including  solicitor's  fees, 
have  be^i  paid.  The  Grantor. .  .waive. .  .all  right  to  the  pos- 
session of,  and  income  from,  said  premises  pending  such  fore- 
closure proceedings,  and  until  the  period  of  redemption  from 
any  sale  thereimder  expires. 

In  the  Event  of  the  death  or  removal  from  said  Cook  County 
of  the  Grantee,  or  of  his  refusal  or  failure  to  act,  then 
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of  said  Cook  County,  is  hereby  appointed  to  be  the 

first  successor  in  this  trust ;  and  if  for  any  like  cause  said  first 
successor  fail  or  refuse  to  act,  the  person  who  shall  then  be  the 
acting  Recorder  of  Deeds  of  said  Cook  County  is  hereby  ap- 
pointed to  be  second  successor  in  this  trust.  And  when  all  afore- 
said covenants  and  agreements  are  performed,  the  Grantee  or 
his  successor  in  trust,  shall  release  said  premises  to  the  party 
entitled,  on  receiving  his  reasonable  charges. 

Witness  the  hand. .  .and  seal. .  .of  the  Grantor. .  .this 

day  of A.  D.  19 

[SEAI^] 

[seal.] 

.  . [SSAL.] 

[seal.] 


state  of  Illinois,    ) 
Cook  County.        )  ^' 

I, ,  in  and  for  said  County,  in  the  State 

aforesaid,  do  hereby  certify  that 

personally  known  to  me  to  be  the  same  person. .  .whose  name 

subscribed  to  the  foregoing  instrument,  appeared  be^ 

fore  me  this  day  in  person,  and  acknowledged  that. . .  .he. . . . 

signed,  sealed  and  delivered  the  said  instrument  as fref 

and  voluntary  act,  for  the  uses  and  purposes  therein  set  forth, 
including  the  release  and  waiver  of  the  right  of  homestead. 

Given  under  my  hand  and seal,  this 

day  of A.  D.  190 
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APPLICATION  FOR  LOAN 

Chicago, ,  190.  •  •  • 

To 

hereby  make  applicati<Hi  for  a 

loan  of  $ for years,  with  interest  at  the  rate 

of per  centum  per  annum,  payable  semi-annually,  at 

such  place  as  lender  may  dictate;  and  as  security  for  said  loan 

will  give Promissory  Note  (together  with  Warrant  of 

Attorney  to  confess  judgment  in  case  of  default  in  payment  of 
same),  secured  by  Deed  of  Trust  on  the  following  described 
Land  and  improvements,  to-wit: 

Said  land  being  in  the and  having  a front  of 

feet  on with  a  depth  of feet  to  a 

foot  alley. 

The  improvements  thereon  are 

The  present  cash  value  of  the  land  is     -    -     -    $ 

The  present  cash  value  of  the  improvements  is    -  $ 

Making  a  total  present  cash  value  of    -     -     $ 

The  said  premises  are  free  from  encumbrance  of  any  and 

every  kind  and  description,  and ha. . . 

a  perfect  title  thereto,  and  full  authority  to  encumber  or  sell  the 

same agree  to  furnish  a  complete  and  full  Abstract 

of  Title  to  the  said  premises  for  examination  by  such  Attorney 
or  Attorneys  as  you  may  select.  Said  Abstract  of  Title  to  be 
continued  so  as  to  show  the  loan  hereby  applied  for,  and  also 
to  insure  all  buildings  situated  upon  the  said  premises,  and 
furnish  you  with  the  Insurance  Pcdicy,  with  clause  therein  mak- 
ing the  loss  (if  any)  payable  to  such  person  as  you  may  elect, 
the  said  Policy  to  be  made  to  cover  the  amount  and  time  of  the 
loan  hereby  applied  for,  by  such  Insurance  Company  as  you  may 

select  or  approve also  agree  to  pay  all  charges  and 

expenses  for  the  examination  of  title  and  appraisal  of  said 
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property,  and  all  advances  by  you  made  for  Abstracts  of  Title, 
or  for  any  other  purpose,  incident  to  the  making  of  said  loan, 
whether  the  loan  is  made  or  not. 

The  Abstract  of  Title  and  Insurance  Policies  furnished,  as 
herein  agreed,  to  be  held  by  you  or  your  Assigns,  Executors  or 
Attorneys,  at  the  risk  of  the  undersigned,  during  the  amtinu- 
ance  of  said  loan,  until  the  same  is  fully  paid. 


No. 


Having  this  day  made  applicaticHi  to for 

a  Loan  of  $ upon  Real  Estate  security, hereby 

agree  to  pay h per  cent,  on  said  amount  applied 

for,  as  commission ;  also  for  the  Examination  of  the  Abstract  of 
Title,  and  money  advanced  to  the  undersigned,  and  all  other 
expenses  incident  to  the  making  of  said  Loan:    To  secure  said 

amounts  a  first  lien  is  hereby  given  to  said 

on  all  written  instruments  and  personal  property  owned  or  de- 
livered by  undersigned  to. . .  .h and  in  case  the  title  to,  or 

the  value  of,  the  real  estate  offered  as  security  is  insufficient  or 

unsatisfactory  to  said then,  in  sudi  case,  if 

the  amount  of  said  commissions,  advances  and  expenses  is  not 

paid  within days  after  notice  of  the  rejection  of  said 

loan  is  given  by  said to  the  undersigned,  then 

scud may,  at  any  time,  without  notice  to  the 

undersigned,  sell,  at  public  or  private  sale,  said  written  instru- 
ments and  personal  property,  or  either  or  any  part  thereof,  and 
apply  the  proceeds  of  such  sale  to  the  payment  of  said  comnais- 
sions,  expenses  and  advances. 

Dated ,  190 
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MORTGAGE— STATUTORY  FORM,  WITH  POWER  TO 
APPOINT  RECEIVER. 

This  Indenture  Witnesseth,  That  the  Mortgagor. . , 

of  the , in  the  County  of 

and  State  of Mortgage. . 

and  Warrant. . .,  to of  the 

County   of and  State  of 

to  secure  the  payment  of certain  promissory  note. . . 

executed  by 

bearing  even  date  herewith,  payable  to  the  order 


the  following  described  real  estate,  to-wit: 

(Describe  real  estate  fully.) 

situated  in  the  County  of in  the  State  of 

minois,  hereby  releasing  and  waiving  all  rights  under  and  by 
virtue  of  the  Homestead  Exemption  Laws  of  the  State  of  Illi- 
nois, and  all  right  to  retain  possession  of  said  premises  after  any 
default  in  pajrment  or  breach  of  any  of  the  covenants  or  agree- 
ments herein  contained. 
But  it  is  Expressly  Provided  and  Agreed^  That  if  default  be 

made  in  the  payment  of  the  said promissory 

note. .  .,  or  of  any  part  thereof,  or  the  interest  thereon,  or  any 
part  therof ,  at  the  time  and  in  the  manner  above  specified  for 
the  payment  thereof,  or  in  case  of  waste  or  non-payment  of 
taxes  or  assessments  on  said  premises,  or  of  a  breach  of  any  of 
the  covenants  or  agreements  herein  contained,  then  and  in  such 
case  the  whole  of  said  principal  sum  and  interest,  secured  by  the 
said promissory  note.  .  .in  this  mortgage  men- 
tioned, shall  thereupon,  at  the  option  of  the  said  mortgagee. . . , 

heirs,  executors,  administrators,  attorneys  or  assigns, 

become  immediately  due  and  payable:  And  this  mortgage  may 
be  immediately  foreclosed  to  pay  the  same  by  said  mortgagee. ., 
heirs,  executors,  administrators,  attorneys  or  assigns; 


Digitized  by 


Google 


166  MISCELLANEOUS  FORMS. 

And  it  shall  be  lawful  for  the  said  mortgagee heirs, 

executors,  administrators,  attorneys  or  assigns,  to  enter  into  and 
upon  the  premises  hereby  granted,  or  any  part  thereof,  and  to 
receive  and  collect  all  rents,  issues  and  profits  thereof. 

Upon  the  F'dmg  of  any  BiU  To  foreclose  this  mortgage  in 
any  court  having  jurisdiction  thereof,  such  court  may  appoint 

or  any  proper  person  receiver,  with  power 

to  collect  the  rents,  issues  and  profits  arising  out  of  said  premises 
during  the  pendency  of  such  foreclosure  suit,  and  until  the  time 
to  redeem  the  same  from  any  sale  that  may  be  made  under  any 
decree  foreclosing  this  mortgage  shall  expire;  and  such  rents, 
issues  and  profits  when  collected  may  be  applied  toward  the  pay- 
ment of  the  indebtedness  and  costs  herein  mentioned  and  de- 
scribed. And  upon  the  foreclosure  and  sale  of  said  premises, 
there  shall  be  first  paid,  out  of  the  proceeds  of  such  sale  all 
expenses  of  advertisement,  selling  and  conveying  said  premises, 

and dollars  attorneys'  or  solicitors'  fees,  to  be  included 

in  the  decree,  and  all  moneys  advanced  for  taxes,  assessments, 
and  other  liens;  then  there  shall  be  paid  the  principal  of  said 
.  note. .  .whether  due  and  payable  by  the  terms  thereof  or  not, 
and  the  interest  thereon. 

Dated,  This .day  of A.  D.  190. .. 

[SBAI*.] 

[SSAL.] 

[ssaIm] 

State  of ) 

County  of )  "* 

I, ,  in  and  for  said  County, 

in  the  State  aforesaid,  do  hereby  certify  that 

j>ersonally  known  to  me  to  be  the  same  person. .  .whose  name. . . 
subscribed  to  the  foregoing  instrument,  appeared  be- 
fore me  this  day  in  person,  and  acknowledged  that. .  .he. . . 

signed,  sealed  and  delivered  the  said  Instrument  as free 

and  voluntary  act,  for  the  uses  and  purposes  therein  set  forth, 
including  the  release  and  waiver  of  the  right  of  homestead. 
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Given  under  my  hand  and Seal,  this day  of 

A.  D.  190 


ASSIGNMENT  OF  MORTGAGE— SHORT  FORM. 

Know  AU  Men  bjf  These  Presents,  That  I, , 

the  mortgagee  named  in  a  certain  mortgage  deed,  given  by 

to  said   to  secure  the 

payment  of dollars ,  dated  the 

day  of in  the  year  of  our  Lord  nineteen  hun- 
dred and recorded  in  the registry  of 

deeds  for  the  Coimty  of lib fol 

in  consideration  of  the  sum  of dollars to  me 

paid  by the  receipt  whereof  is  hereby  ac- 
knowledged, do  hereby  sell,  assign,  transfer,  set  over  and  convey 

unto  said and  his  heirs  and  assigns,  said 

mortgage  deed,  the  real  estate  thereby  conveyed,  and  the  prom- 
issory note  debt,  and  claim  thereby  secured,  and  the  covenants 
therein  contained. 

To  Haoe  and  to  Hold  the  same  to  him  the  said 

and  his  heirs  and  assigns,  to  his  and  their  use  and 

behoof  forever;  subject  nevertheless  to  the  conditions  herein  con- 
tained, and  to  redemption  according  to  law. 

In  WUness  Whereof,  I,  the  said have  here- 
unto set  my  hand  and  seal  this day  of in  the 

year  of  our  Lord  nineteen  hundred  and 

[seal.] 

Executed  and  delivered  in  presence  of 

ss.  A.  D.  19. . . 

Then  personally  appeared  the  above-named 

and  acknowledged  the  above  instrument  to  be  his  free  act  and 
deed.  Before  me 
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SCHOOL  MORTGAGE— STATUTORY  FORM. 

I, ,  of  the  County  of 

and  State  of ,  do  hereby  Grant,  Convey  and 

Transfer  to  the  trustees  of  schools  of  township ,  range 

,  in  the  County  of and  State  of  D- 

linois,  for  the  use  of  the  inhabitants  of  said  township,  the  fol- 
lowing described  real  estate,  to-wit : 

(Describe  real  estate  fully.) 

which  real  estate  I  declare  to  be  in  mort- 
gage for  the  payment  of dollars  loaned  to 

me,  and  for  the  payment  of  all  interest  that  may  accrue  thereon, 

to  be  computed  at  the  rate  of per  cent,  per  annum  until 

paid. 

And  I  Do  Hereby  Covenant  to  pay  the  said  sum  of  money  in 

years  from  the  date  hereof,  and  to  pay  the 

interest  on  the  same  annually  at  the  rate  aforesaid. 

/  Further  Covenant  that  I  have  a  good  and  valid  title  to  said 
estate,  and  that  the  same  is  free  from  all  incumbrance,  and  that 
I  will  pay  all  taxes  and  assessments  which  may  be  levied  cm  said 
estate ;  and  that  I  will  give  any  additional  security  that  may  at 
cmy  time  be  required  in  writing  by  said  bocutl  of  trustees,  and 
if  said  estate  be  sold  to  pay  said  debt,  or  any  part  thereof,  or 
for  any  failure  or  refusal  to  comply  with  or  perform  the  condi- 
tions or  covenants  herein  contained,  I  will  deliver  immediate  pos- 
session of  the  premises. 

And  it  is  Further  Agreed^  by  and  between  the  parties,  in  case 
a  bill  is  filed  in  any  court  to  foreclose  this  mortgage  for  non- 
payment of  either  principal  or  interest,  that  the  mortgagor  will 
pay  a  reasonable  solicitor's  fee  cmd  the  same  shall  be  included 

in  the  decree  and  be  taxed  as  costs ;  and  we, 

and wife  of , 

,  hereby  release  all  right  to  the  said 

premises  whidi  we  may  have  by  virtue  of  any  homestead  laws 
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of    this     State,     and     in     oonsidefation     of     the     premises, 
,   wife   of 

doth  hereby  release  to  said  board  all  her  right  and  title  of  dower 
in  the  aforegranted  premises  for  the  purpose  aforesaid. 

In  Testimony  Whereof ^  we  have  hereby  set  our  hands  and 
seals  this day  of 190 

[SEAI..] 

[SEAI..] 

State  of ) 

County  of )  ®*' 

I, ,  in  and  for  said  County,  in  the  State 

aforesaid,  do  hereby  certify  that. . . ." 

personally  known  to  me  to  be  the  same  person . . .  whose  name. . . 

subscribed  to  the  foregoing  instrument,  appeared  be* 

fore  me  this  day  in  person,  and  acknowledged  that. . .  .he. . . . 

signed,  sealed  and  delivered  the  said  Instrument  as free 

and  voluntary  act,  for  the  uses  and  purposes  therein  set  forth, 
including  the  release  and  waiver  of  the  right  of  homestead. 

Given  under  my  hand  and seal,  this 

day  of A.  D.  190 


RELEASE  ON  SATISFACTION  OF  A  MORTGAGE. 

I  hereby  release  the  above  (or  within)  mortgage. 

Witness  my  hand  and  seal,  this day  of 

[SBAI*.] 
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MORTGAGE  OF  A  LEASE. 

This  Indenture^  Made  the day  of 

in  the  year  one  thousand  nine  hundred  and »  between 

party  of  the  first  part,  and 

.party  of  the  second  part:    Whereas, 

did,  by  a  certain  in- 
denture of  lease,  bearing  date  the day  of 

in  the  year  one  thousand  nine  hundred  and ,  demise, 

lease,  and  farm  let,  unto  the  said  party  of  the  first  part,  and  to 
his  executors,  administrators,  and  assigns,  all  and  singular  the 
premises  hereinafter  mentioned  and  described,  together  with 
their  appurtenances:  To  have  and  to  hold  the  same  unto  the 
said  party  of  the  first  part,  and  to  his  executors,  administrators^ 
and  assigns,  for  and  during  and  until  the  fuU  end  and  term  of 

years,  from  the day  of 

and  fully  to  be  complete  and  ended,  yielding  and  paying  there- 
for unto  the  said and  to  lus  heirs,  executors, 

administrators,  or  assigns,  the  yearly  rent  or  sum  of 


And  Whereas^  The  said  party  of  the  first  part  is  justly  in- 
debted to  the  said  party  of  the  second  part,  in  the  sum  of 

dollars,  lawful  money  of  the  United  States  of  America, 

secured  to  be  paid  by  his  certain  bond  or  obligation  bearing 
even  date  with  these  presents,  in  the  penal  sum  of dol- 
lars, lawful  money  as  aforesaid,  conditioned  for  the  payment  of 

the  said  first  mentioned  sum  of as  by  the  said 

bond  or  obligation  and  the  condition  thereof,  reference  being 
thereunto  had,  may  more  fully  appear. 

Now  This  Indenture  WUnesseth,  That  the  said  party  of  the 
first  part,  for  the  better  securing  the  payment  of  the  said  sum 
of  money  mentioned  in  the  condition  of  the  said  bond  or  obliga- 
tion, with  interest  thereon,  according  to  the  true  intent  and 
meaning  thereof,  and  also  for  and  in  considerati(«  of  the  sum 
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of  one  dollar,  to  him  in  hand  paid,  by  the  said  party  of  the 
second  part,  at  or  before  the  ensealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  has 
granted,  bargained,  sold,  assigned,  transferred,  and  set  over,  and 
by  these  presents  does  grant,  bargain,  sell,  assign,  transfer,  and 
set  over  unto  the  said  party  of  the  second  part,  the  estate  or 
premises  leased  and  transferred  by  said  indenture  of  lease,  that 

is  to  say together  with  all 

and  singular  the  edifices,  buildings,  rights,  members,  privileges, 
and  appurtenances  thereunto  belonging,  or  in  anjrwise  apper- 
taining; and  also  all  the  estate,  right,  jbitle,  interest,  term  of 
years  yet  to  come  and  unexpired,  property,  possession,  claim, 
and  demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said 
party  of  the  first  part,  of,  in,  and  to  the  said  demised  premises, 
and  every  p€urt  and  parcel  thereof,  with  the  appurtenances;  and 
also  the  said  indenture  of  lease,  and  every  clause,  article,  and 
condition  therein  expressed  and  contained. 

To  Have  and  to  Hold  the  said  indenture  of  lease,  and  other 
hereby  granted  premises,  unto  the  said  party  of  the  second 
part,  his  executors,  administrators,  and  assigns,  to  his  and 
their  only  proper  use,  benefit,  and  behoof,  for  and  during  all 
the  rest,  residue,  and  remainder  of  the  said  term  of  years  yet 
to  come  and  imexpired;  subject,  nevertheless,  to  the  rents,  cove- 
nants, conditions,  and  provisions  in  the  said  indenture  of  lease 
mentioned. 

Provided  Always^  And  these  presents  are  upon  this  express 
condition,  that  if  the  said  party  of  the  first  part  sheJl  well  and 
truly  pay  unto  the  said  party  of  the  second  part  the  said  sum 
of  money  mentioned  in  the  condition  of  the  said  bond  or  obliga- 
tion, and  the  interest  thereon,  at  the  time  and  in  the  manner 
mentioned  in  the  said  condition,  according  to  the  true  intent 
and  meaning  thereof,  that  then  and  from  thenceforth  these 
presents,  and  the  estate  hereby  granted,  shall  cease,  determine, 
and  be  utterly  null  and  void,  anything  hereinbefore  contained 
to  the  contrary  in  any  wise  notwithstanding.  And  the  said 
party  of  the  first  part  dees  hereby  covenant,  grant,  promise. 
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and  agree  to  and  with  tile  said  party  of  the  second  party  that 
he  shall  well  and  trulj  paj  unto  the  said  party  of  Hie  second 
part  the  said  sum  of  money  mentioned  in  the  conditicm  of  the 
scdd  bond  or  obligation,  and  the  interest  tiiereon,  according  to 
the  condition  of  the  said  bond  or  obligation.  And  that  the 
said  premises  hereby  conveyed  now  are  free  and  clear  of  all 
incumbrance  whatsoever,  and  that  the  said  party  of  the  first 
part  has  good  right  and  lawful  authority  to  convey  the  same 
in  manner  and  form  hereby  ccmveyed.  And  if  default  shall  be 
made  in  the  payment  of  the  said  sum  of  money  above  mentioned 
or  in  the  interest  which  shall  accrue  thereon,  or  of  any  part  of 
either,  that  then  and  from  thenceforth  it  shall  be  lawful  for  the 
scdd  party  of  the  second  part,  and  his  assigns,  to  sell,  transfer, 
and  set  over  eJl  the  rest,  residue,  and  remainder  of  the  said  term 
of  years  then  yet  to  come,  and  all  other  the  right,  title,  and 
interest  of  the  said  party  of  the  first  part,  of,  in,  and  to  the 
same,  at  public  auction,  according  to  the  act  in  such  case  made 
and  provided:  and  as  the  attorney  of  the  said  party  of  the 
first  part,  for  that  purpose  by  these  presents  duly  authorized, 
constituted,  and  appointed,  to  make,  seal,  execute,  and  deliver 
to  the  purchaser  or  purchasers  thereof,  a  good  and  sufficient 
assignment,  transfer,  or  other  conveyance  in  the  law,  for  the 
same  premises,  with  the  appurtenances;  and  out  of  the  money 
arising  from  such  sale,  to  retain  the  principal  and  interest  which 
shall  then  be  due  on  the  said  bond  or  obligation,  together  with 
the  costs  and  charges  of  advertisement  and  sale  of  the  same 
premises,     rendering    the     overplus     of    the    purchase-money 

imto  the  said  party  of  the  first  part,  or  his 

assigns ;  which  sale,  so  to  be  made,  shall  be  a  perpetual  bar  both 
in  law  and  equity  against  the  said  p€urty  of  the  first  part,  and 
against  all  persons  claiming  or  to  claim  the  premises,  or  any 
part  thereof,  by,  from,  or  under  him  or  them,  or  any  of  them. 

In  Witness  Whereof ^  The  said  party  of  the  first  part  to 
these  presents  has  hereunto  set  his  hand  and  seal  the  day  and 
year  first  above  written. 

[SXAI..] 

Signed,  sealed,  and  delivered  in  the  presence  of 
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State  of J 

County  of J 

On  the day  of in  the  year  one 

thousand  nine  hundred  and before  me  personally 

came »  who  ia  known  to  me  to  be  the 

individual  described  in,  and  who  (sxeeuted  the  foregoing  instru- 

meot,  and acknowledged  that  he  executed  the  same  as 

his  free  act  and  deed* 


RELEASE  AND  QUITCLAIM  OF  MORTGAGE,  AS  USED 
IN  THE  WESTERN  STATES. 

Know  cU  Men  by  these  FretetUSp  Tbai  I, , 

of  the  County  of and  State  of 

for  and  in  consideration  of  one  dollar,  to  me  in  band  paid,  and 
for  other  good  and  yaluaUe  bargain,  remise,  convey,  release, 

and  quitclaim  unto of  the  Coimty  of 

and  State  of all  the  right, 

title,  interest,  claim,  or  demand  whatsoever  I  may  have  ac- 
quired in,  through,  or  by  a  certain  indenture  or  mortgage  deedt 

bearing  date  the day  of ,  A.  D. 

19 ,  and  recorded  in  the  recorder's  office  of 

County, in  book of 

ptge to  the  premises  therein  described  and  whidi 

said  deed  was  made  to  secure  a  certain  promissory  note 

besring  even  date  with  said  deed,  for  the  sum  of 

dolkrs  and cents. 

Witness  my  hand  and  seal  this day  of 

••••••••••,   .A*    */•    *«r •  •  •  • 

[SXAI^] 

State  of ) 

County  of J 

I, ,  in  and  for  said  county,  in 

the  State  aforesaid,  do  hereby  certify  that , 

who  is  personally  known  to  me  as  the  same  person  whose  name 
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is  subscribed  in  the  foregoing  deed,  appeared  before  me  this 
day,  in  person,  and  acknowledged  that  he  signed,  sealed,  and 
delivered  the  said  instrument  in  writing  as  his  free  and  volun- 
tary act,  for  the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  seal  this day  of 

,  A.  D.  19.. 


CHATTEL  MORTGAGE  FOR  RESIDENT— SHORT 

FORM. 

Know  All  Men  by  These  Presents,  That 

of  the  Town  of in  the  County  of 

and  State  of 

in  consideration  of  the  sum  of Dollars 

to paid  by 

of  the  County  of and  State  of 

the  receipt  whereof  is  her^y 

acknowledged,  do. . .  .hereby  Grant,  SeD,  Convey  and  Confirm, 

unto  the  said and  to 

heirs  and  assigns,  the  following  Goods  and  Chattels,  to-wit: 
(Describe  goods  and  chattels  fully.) 


jTo  Have  and  to  Hold  All  and  singular  the  said  Goods  and 

Chattels,  unto  the  said  Mortgagee herein,  and 

heirs,  executors,  administrators  and  assigns,  to 

and  their  sole  use.  Forever.    And  the  Mortgagor. . .  .herein,  for 

and  for heirs,  executors 

and  administrators,  do. . .  .hereby  covenant  to  and  with  the  said 
Mortgagee. . . .,  heirs,  executors,  adminis- 
trators and  assigns,  that  said  Mortgagor 

lawfully  possessed  of  the  said  Groods  and  Chattels,  as  of 

own  property;   that  the  same  are  free  from  all  encumbrances, 

and  that will,  and 

executors  and  administrators  shall  warrant  and  defend  the  same 
to the  said  Mortgagee. . . ., .«  ..^i 


Digitized  by 


Google 


MISCELLANEOUS  FORMS.  176 

beirs,  executors,  administrators  and  assigns,  against  the  lawful 
daims  and  demands  of  all  persons. 

Provided,  NeverthelesM,    That  if  the  said  Mortgagor , 

executors  or  administrators,  shall  well  and 

truly  pay  unto  said  Mortgagee. .  • .,   

executors,  administrators  or  assigns, 

then  this  Mortgage  is  to  be  void,  otherwise  to  remain  in  full 
force  and  effect. 

And,  Provided,  also.    That  it  shall  be  lawful  for  the  said 

Mortgagor. . . . ,   executors,  administrators 

and  assigns,  to  retain  possession  of  the  said  Groods  and  Chattels, 

and  at own  expense,  to  keep  and  use  the  same, 

until or executors,  administrators  or 

assigns,  shall  make  default  in  the  payment  of  the  said  sum 
of  money  above  specified,  either  in  principal  or  interest,  at 
the  time  or  times,  and  in  the  manner  hereinbefore  stated.  And 
the  said  Mortgagor. . . .,  hereby  covenant. . . .  and  agree. . . . 
that  in  case  default  shall  be  made  in  the  payment  of  the  Note. . . 
aforesaid,  or  any  part  thereof,  or  the  interest  thereon,  on  the 
day  or  days  respectively  on  which  the  same  shall  become  due 

and  payable ;   or  if  the  Mortgagee. . . . , 

executors,  administrators  or  assigns,  shall  fed 

insecure  or  imsafe,  or  shall  fear  diminution,  removal  or  waste 
of  said  property;  or  if  the  Mortgagor. . . .  shall  sell  or  assfgn, 
or  attempt  to  seQ.  or  assign,  the  said  Groods  and  Chattels,  or 
any  interest  therein;  or  if  any  Writ,  or  any  Distress  Warrant, 
shall  be  levied  on  said  Groods  and  Chattels,  or  any  part  thereof; 
then,  and  in  any  of  the  aforesaid  cases,  all  of  said  Note. . . . 
and  sum  of  money,  both  principal  and  interest,  shall,  at  the 

option  of  the  said  Mortgagee. . . . , 

executors,  administrators  or  assigns,  without  notice  of  said  op- 
tion to  anyone,  become  at  once  due  and  payable,  and  the  said 

Mortgagee. . . . , executors,  administrators  or 

assigns,  or  any  of  them,  shall  thereupon  have  the  right  to  take 
immediate  possession  of  said  property,  and  for  that  purpose  may 
pursue  the  same  wherever  it  may  be  found,  and  may  enter  any 
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Know  AU  Men  hy  These  Presents,  That 

of  the  County  of and  State  of 

Do  Hereby  Certify,  That  a  certain  indenture  of  Mortgag^^ 

bearing  date  the day^  of , 

A.  D.  190 . . . . ,  made  and  executed  by 

of  the  first  part  to of  the  second  part^ 

conveying  certain  personal  property  therein  mentioned  as  sc* 
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of  the  premises  of  the  mortgagor. . .  .^  with  or  without  force 
or  process  of  law,  wherever  the  said  Groods  and  Chattels  may 
be,  or  be  supposed  to  be,  and  search  for  the  same,  and  if  found, 
to  take  possession  of,  and  remove,  and  sell,  and  dispose  of  the 
said  property,  or  any  part  thereof,  at  public  auction,  to  the 

highest  bidder,  after  giving days'  notice  of         1 

the  time,  place  and  terms  of  sale,  togetiier  with  a  description         | 
of  the  property  to  be  sold,  by  notices  posted  up  in  three  public         j 
places  in  the  vicinity  of  such  sale  or  at  private  sale  with  or 
without  notice,  £or  cash  or  on  credit,  as  the  said  Mortgagee. . . ., 

heirs,  executors,  administrators  or  assigns, 

agents  or  attorneys,  or  any  of  them,  may  elect,  and,  out  of  the 
money  arising  from  such  sale,  to  retain  all  costs  and  charges 
for  pursuing,  searching  for,  taking,  removing,  keeping,  stcmng, 
advertising,  and  selling  such  Goods  and  Chattds,  and  aU  prior 
liens  thereon,  together  with  the  amount  due  and  unpaid  upon 
said  Note. .  • .,  rendering  the  surplus,  if  any  remain,  unto  said 

Mortgagor. . . . ,  or legal  representatives. 

WUness,  The  hand.  •  .and  seal. .  .of  the  said  Mortgagor. . ., 

this .day  of in  the 

year  of  our  Lord  one  thousand  nine  hundred 

[SBAI«.  J 

[SKAI^] 

Sealed  and  delivered  in  the  presence  of: 
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ouiity  for  the  payment  of Dollars  and 

*.  cents  as  therein  stated  and  recorded  in 

the  Recorder's  Office  of County,  in  the 

State  of in  Book of 

on  page on  the day  of 

A.  D.  190 

is,  with  the  note,  .accompanying  it,  and  tiie  aforementioned  debt 
fully  paid,  satisfied,  released,  and  discharged 

WiinesSt hand.... and  seal....,  this 

day  of A.  D.  190 

[SEAI..] 

[SBAI«.] 


State  of ) 

>8a. 


County  of 

I, in  and  for  said 

County,   in   the    State   aforesaid.    Do    Hereby    Certify    that 

personally  known  to 

me  to  be  the  same  person. . .  .who$e  name 

subscribed  to  the  foregoing  instrument,  appeared  before  me 
this  day  in  person,  and  acknowledged  that. . .  .he. .  •  .signed, 

sealed,  and  delivered  the  said  instrument  as 

free  and  voluntary  act,  for  the  uses  and  purposes  therein  set 
forth. 

Girea  under  my  hand  and seal,  this 

day  of A.  D.  190. . . . 


ARTICLES     OP    AGREEMENT    FOR     WARRANTEE 

DEED. 

Articles  of  AgreemerU^   Made  this 

day  of in  the  year  of  our  Lord  One 

Thousand  Nine  Hundred  and 

Between party  of  the 

tint  part,  and party  of 

the  second  part; 
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Witnesseth,  That,  if  the  party  of  the  second  part  shall  first 
make  the  payments  and  perform  the  corenants  hereinafter  men- 
tioned on part  to  be  made  and  performed,  the 

said  party  of  the  first  j>art  hereby  covenants  and  agrees  to 
convey  and  assure  to  the  said  party  of  the  second  part,  in  fee 
simple,  clear  of  all  incumbrances  whatever,  by  a  good  and  suf- 
ficient Warranty  Deed,  the  lot ,  piece. . . .,  or  pared  of 

ground,  situated  in  the  County  of 

and  State  of known  and  described  as 

(Describe  real  estate  fully.) 


and  the  said  party  of  the  second  part  hereby  covenants  and 
agrees  to  pay  to  the  said  party  of  the  first  part  the  sum  of 
Dollars  in  the  manner  following: 


with  interest  at  the  rate  of per  centum  per 

annum,  payable annually,  on  the  whole  sum 

remaining  from  time  to  time  unpaid,  and  to  pay  all  taxes, 
assessments  or  impositions  that  may  be  legally  levied  or  imposed 

upon  said  land,  subsequent  to  the  year And 

in  case  of  the  failure  of  the  said  party  of  the  second  part  to 
make  either  of  the  payments,  or  any  part  thereof,  or  perform 

any  of  the  covenants  on part  hereby 

made  and  entered  into,  this  contract  shall,  at  the  option  of  the 
party  of  the  first  part,  be  forfeited  and  determined,  and  the 
party  of  the  second  part  shall  forfeit  all  payments  made  by 

.on  this  contract,  and  such  payments  shall  be 

retained  by  tl^  said  party  of  the  first  part  in  full  satisfaction 

and  in  liquidation  of  all  damages  by sustained, 

and shall  have  the  right  to  re-enter  and  take 

possession  of  the  premises  aforesaid. 

It  Is  Mutually  Agreed^   By  and  between  the  parties  hereto^ 
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that  the  time  of  payment  shall  be  the  essence  of  this  contract 
and  that  all  the  covenants  and  agreements  herein  contained  shall 
extend  to  and  be  obligatory  upon  the  heirs,  executors,  adminis- 
trators and  assigns  of  the  respective  parties. 

In  Witness  Whereof,  The  pcurties  to  these  Presents  have 
hereunto  set  their  hands  and  seals,  the  day  and  year  first  above 
written. 

, [SBAL.] 

[SBAI*.] 

[SSAI..] 

Sealed  and  delivered  in  presence  of: 


!• 


INDL^A  WARRANTY  DEED. 


This  Indenture  Witnesseth,    That 

of County,  in  the  State  of. . 

convey. . . .  and  warrant. ...  to 

in County,  In  the  State  of. 

for  the  sum  of 

Dollars,  the  following  Real  Estate,  In 

County,  In  the  State  of  Lidiana,  to  wit: 

(Describe  real  estate  fully.) 


In  Witness  Whereof,   The  said 

ha hereunto  set hand. . .  .and  seal 

This day  of 19 

[sBAL.] 

[seaIm] 

' [SKAL.] 

•  •< •  •  •  •  •  •  •  • [SKAL.] 
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State  of ) 

County  of )  ^ 

Before  me a ,.  • .  • 

duly  qualified.  In  and  for  said  County  this 

day  of 190. .  personally  came 


and  acknowledged  the  execution  of  the  annexed  Deed. 

Witness  my  hand  and SeaL 

[s«au] 

WISCONSIN  WARRANTY  DEED— STATUTORY  FORM. 

Grantor. . . .,  of 

County^  Wisconsin,  hereby 

Convey. . . .  and  Warrant. ...  to 

Grantee. .  • .    of County, 

for  the  sum  of Dollars,  the 

following  tract  of  Land  in County,  Wisocmsin : 

(Describe  real  estate  fully.) 


Witness  the  hand. . . .    and  seal. ...   of  said  Grantor. . . ., 
this day  of 190 

[SEAI^] 

[SEAI^] 

[SSAL.] 

In  presence  of 


State  of 1 

County  of J 

Personally  came  before  me  this day  of 

A.  D.  190. ...  the  above  named 
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and his  wife,  to 

roe  known  to  be  the  perscm. . .  .who  executed  the  foregoing 
instrument,  and  acknowledged  the  same. 


MINNESOTA  WARBANTY  DEED. 

Thii  Indenture,   Made  this day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred between 

party  of  the  first  part,  and 

party  of  the  second  part ; 

Witnessethy   That  the  said  party  of  the  first  part,  in  consid- 
eration of  the  sum  of Dollars, 

to in  hand  paid  by  the  said  party  of  the  second  part, 

the  receipt  whereof  is  hereby  acknowledged,  do hereby 

Grant,  Bargain,  Sell  and  Convey  unto  the  said  party  of  the 

second  part, heirs  and  assigns,  Forerer,  all 

tract,  .or  parcel,  .of  land,  lying  and  being  in  the 

of CcKmty  of 

and  State  of  Minnesota,  described  as  follows,  to-wit: 
(Describe  real  estate  fuUy.) 


To  Have  and  to  Hold  the  Same,  Together  with  all  the 
hereditaments  and  appurtenances  thereunto  belonging  or  in 
anywise  appertaining,  to  the  said  party  of  the  second  part, 
heirs  and  assigns,  Forever.     And  the  said 

party  of  the  first  part,  for heirs,  executors  and 

administrators,  do....    covenant  with  the  said  party  of  the 

second  part, heirs  and  assigns  that 

well  seized  in  fee  of  the  lands  and  premises  aforesaid,  and  ha. . 
good  right  to  sell  and  convey  the  same  in  manner  and  form  afore- 
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said;  that  the  same  are  free  from  all  incumbrances;. 


and  the  above  bargained  and  granted  lands  and  premises,  in 
the  quiet  and  peaceable  possessicm  of  the  said  party  of  the 

second  part, heirs  and  assigns,  against  all  persons 

lawfully  claiming  or  to  daim  the  whole  or  any  part  thereof, 
the  said  party  of  the  first  part  will  Warrant  and  Defend. 
In  Testimony  Whereof ^    The  said  party  of  the  first  part, 

hereunto set. . .  .hand. . .  .and  seal. .  •  .the  day  and 

year  first  above  written. 


.  [SSAL.] 
.  [SBAL.] 
.[SSAL.] 
,[SXAI^] 


Signed,  sealed  and  delivered  in  presence  of 


State  of  Minnesota,  ) 

County  of P" 

I within  and  for  said 

County,  do  hereby  certify,  that  on  this day  of 

A.  D.  190. .,  personally  came  before  me 

to  me  well  known  as  the  same  person . . 

described    in    and    who    executed    the    foregoing    Deed,    and 

acknowledged  that.  .he.  .executed  the  same 

freely  and  voluntarily  as act  and  deed. 
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MICHIGAN  WARRANTY  DEED. 

This  Indenture  Witnetteth,    That 

of County,  in  the  State  of 

Convey. . . .  and  Warrant. ...  to 

in County,  in  the  State  of 

for  the  sum  of Dollars,  the 

following  Real  Estate,  in County,  in 

the  State  of  Michigan,  to  wit: 

(Describe  real  estate  fully.) 

In  Witness  Whereof^  The  said 

ha hereunto  set hand. . .  .and  seal 

This day  of 190. . 

• [seal.] 


,  [SEAI*.] 

.  [seal.] 
.  [seal.] 


Signed,  sealed  and  delivered  in  presence  of 


State  of  Michigan,  ) 

County  of j 

On  this day  o. 

in  the  year  one  thousand  nine  hundred 

before  me, in  and  for  said 

County,  personally  appeared 

to  me  known  to  be  the  same  person described  in  and  who 

executed  the  within  instrument,  who acknowledged 

the  same  to  be free  act  and  deed. 
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MINING  DEED. 

This  Indeniwre^  Made  this day  of 

In  the  year  of  our  IahiA 

one  thousand  nine  hundred betweai 

of  the  County  of and  State  of 

of  the  first  part,  and 

of  the  County  of and  State  of 

of  the  second  part: 

WitneMicfh^  That  the  said  party  of  the  first  part,  for  and  in 

consideration  of  the  sum  of Dollars, 

lawful  money  of  the  United  States  of  America,  to  the  said  party 
of  the  first  part,  in  hand  paid  by  the  said  party  of  the  second 
part,  at  or  before  the  ensealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  confessed  and  acknowledged,  has 
granted,  bargained,  sold,  remised,  released,  conveyed  and  Quit- 
Claimed,  and  by  these  presents  does  grant,  bargain,  sell,  r^nise, 
release,  convey  and  Quit-Claim  unto  the  said  party  of  the  second 

part, heirs  an(^  assigns  forever 

in  and  to  the  following  described  mining  property,  situated  in 

District,  in  the  County  of , 

State  of ,  to  wit :    That  certain 

quartz-mining  claim,  lode,  lead,  ledge  or  mineral  deposit,  known 

as  the being  so  situate  and  beginning 

(Describe  real  estate  fully.) 


Together  with  all  the  dips,  spurs,  angles  and  variations,  also 
all  the  metals,  ores,  gold  and  silver-bearing  quartz,  rock  and 
earth  therein;  and  all  the  rights,  privileges  and  franchises 
thereto  incident,  appendant  and  appurtenant,  or  therewith 
usually  had  and  enjoyed:  and  also  all  and  singular  the  tene- 
ments, hereditaments  and  appurtenances  thereto  belonging,  or 
in   anywise   appertaining,    and   the    rents,   issues   and    profits 
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thereof;  and  also  all  the  estate,  right,  title,  interest,  property, 
possession,  claim  and  demand  whatsoever,  as  well  in  law  as  in 
equity,  of  the  said  party  of  the  first  part  of,  in  or  to  the  said 
premises,  and  every  part  and  parcel  thereof,  with  the  appur- 
tenances ;  To  have  and  to  hold,  all  and  singular,  tiie  said  prem- 
ises, together  with  the  appurtenances  and  privileges  thereto  in- 
cident, unto  the  said  party  of  the  second  part, 

heirs  and  assigns  forever. 

In  Witness  Whereof^    The  said  party  of  the  first  part  has 

hereunto  set hand.  . .  .and  seal the  day  and 

year  firs*  above  written. 


[seal.] 

,  [SEAI«.] 

[sbaIm] 


Signed,  sealed  and  delivered  in  presence  of 


Stoteof ) 

County  of ) 

I in  and  for  said  County, 

in  the  State  aforesaid,  Do  hereby  certify,  that 

personally  known  to  me  to  be  the  same  person. . .  .whose  name 
subscribed  to  tiie  foregoing  Deed,  appeared  be- 
fore me  this  day  in  person,  and  acknowledged  that.  • .  .he. . . . 

signed,  sealed  and  delivered  the  said  Deed  as free 

and  voluntary  act,  for  the  uses  and  purposes  therein  set  forth, 
including  the  release  and  waiver  of  the  right  of  homestead. 

Given  under  my  hand  and seal,  this 

day  of A.  D.,  190. . 
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QUITCLAIM  DEED  WITHOUT  ANY  WARRANTY. 

This  Indenturef   Made  the day  of 

in  the  year  one  thousand  nine  hundred 

and between   

of  the  first  part,  and « 

of  the  second  part,  witnesseth,  that  the  said  party  of  the  first 

part,  for  and  in  consideration  of  the  sum  of 

lawful  money  of  the  United  States  of  America,  to  him  in  hand 
paid,  by  the  said  party  of  the  second  part,  at  or  before  the 
ensealing  and  delivery  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  has  r^nised,  relased,  and  quitclaimed, 
and  by  these  presents  does  remise,  release,  and  quitclaim,  unto 
the  said  party  of  the  second  part,  and  to  his  heirs  and  assigns 
forever,  all 

Together  with  all  and  singular  the  tenements,  hereditaments, 
and  appurtenances  thereto  bebnging  or  in  any  wise  appertain- 
ing, and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues,  and  profits  thereof.  And  also  all  the  estate,  right, 
title,  interest,  property,  possession,  daim  and  demand  what- 
soever, as  well  in  law  as  in  equity,  of  the  said  party  of  the  first 
part,  of,  in,  or  to  the  above-described  premises,  and  every  part 
and  parcel  thereof,  with  the  appurtenances.  To  have  and  to 
hold  all  and  singular  the  above  mentioned  and  described  prem- 
ises, together  with  the  appurtenances,  unto  the  said  party  of 
the  second  part,  and  his  heirs  and  assigns  forever. 

In  Witness  Whereof,  The  said  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 

[SSAI«.] 

Sealed  and  delivered  in  the  presence  of 

State  of ) 

County  of J 

On  this day  of in  the  year  one 

thousand  nine  hundred  and before  me  per- 
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Bonally  came wKo  is 

known  by  me  to  be  the  individual  described  in,  and  who  executed 
the  foregoing  instrument,  and  acknowledged  that  he  executed 
the  same. 


DEED  OF  BARGAIN  AND  SALE  WITHOUT  ANY 

WARRANTY. 

TIUs  IndetUurCf   Made  the day  of 

in  the  year  one  thousand  nine  huncked  and 

between  

of  the  first  part,  and 

of  the  second  part,  witnesseth,  that  the  said  party  of  the  first 

part,  for  and  in  consideration  of  the  sum  of 

lawful  money  of  the  United  States  of  America,  to  him  In  hand 
paid,  by  the  said  party  of  the  second  part,  at  or  before  the 
ensealing  and  delivery  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  has  granted,  bargained,  sold,  aliened^ 
remised,  released,  conveyed,  and  confirmed,  and  by  these  presei^ 
does  grant,  bargain,  sell,  aliene,  remise,  release,  convey,  and  con- 
firm unto  the  said  party  of  the  second  part,  and  to  his .i 

and  assigns  forever,  all 

Together  with  all  and  singular  the  tenements,  hereditaments^ 
and  appurtenances  thereto  belonging  ifr  in  any  wise  appertain- 
ing, and  tiie  reversion  and  reversions,  remainder  and  remain- 
ders, rents,  issues,  and  profits  thereof.  And  also  all  the  estate, 
right,  title,  interest,  property,  possession,  claim,  and  demand 
whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of  the 
first  part,  of,  in,  or  to  the  above-described  premises,  and  every 
part  and  parcel  thereof,  with  the  appurtenances.  To  have  and 
to  hold  all  and  singular  the  above  mentioned  and  described  prem- 
ises, together  with  the  appurtenances,  unto  the  said  party  of 
the  second  part,  and  his  heirs  and  assigns  forever. 

In  WUneu  Whereof,    The  said  party  of  the  first  part  has 
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hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 

[SBAL.] 

Sealed  and  delivered  in  the  presence  of 


State  of ) 

^ss. 


County  of 

On  this day  of in  the 

year  one  thousand  nine  hundred  and before  me 

personally  came who  is 

known  by  me  to  be  the  individual  described  in,  and  who  executed 
the  foregoing  instrument,  and  tiien  and  there  ax:knowledged 
that  he  executed  the  same  as  and  for  his  own  deed. 


QUITCLAIM  DEED.— LONG  FORM  HOMESTEAD 
WAIVER. 

This  Indenture^  Made  the day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred  and between 

parties  of  the  first  p€urt,  and 

party  of  the  second  part^ 

Witnessethy    That  the  said  party  of  the  first  part,  for  and 

in  consideration  of. dollars,  in  hand 

paid  by  the  said  party  of  the  second  part,  the  receipt  whereof 
is  hereby  acknowledged,  and  the  said  party  of  the  second  p€ui:9 
forever  released  and  discharged  therefrom,  have  remised,  re- 
leased, sold,  conveyed,  and  quitclaimed,  and  by  these  presents 
do  remise,  release,  sell,  convey,  and  quitclaim  unto  the  said  party 
of  the  second  part,  his  heirs  and  assigns  forever,  all  the  right, 
title,  interest,  claim,  and  demand  which  the  said  party  of  the 
first  part  have  in  and  to  the  following  lot,  piece,  or  parcel,  of 
land,  to  wit 

To  Have  and  to  Hold  the  Same,  Together  with  all  and  sin- 
g^ular  the  appurtenances  and  privileges  thereunto  belonging,  or 
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in  any  wise  thereunto  appertaining;  and  all  the  estate,  right, 
title,  interest,  and  claim  whatever  of  the  said  party  of  the  first 
part,  either  in  law  or  equity,  to  the  only  proper  use,  benefit,  and 
behoof  of  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever. 

And  the  said  parties  of  the  first  part  hereby  expressly  waive, 
release,  and  relinquish  unto  the  said  party  of  the  second  part, 
his  heirs,  executors,  administrators,  and  assigns,  all  right,  title, 
claim,  interest,  and  benefit  whatever  in  and  to  the  above-de- 
scribed premises,  and  each  and  every  part  thereof  which  is  given 
by  or  results  from  all  laws  of  this  state  pertaining  to  the  exemp- 
tion of  homesteads. 

And  the  said  parties  of  the  first  part,  for  themselves  and  their 
heirs,  executors,  and  administrators,  do  covenant,  promise  and 
agree,  to  and  with  the  said  party  of  the  second  part,  his  heirs, 
executors,  administrators,  and  assigns,  that  they  have  not  made, 
done,  committed,  executed,  or  suffered  any  act  or  acts,  things 
whatsoever,  whereby,  or  by  means  whereof,  the  above-mentioned 
and  described  premises,  or  any  part  or  parcel  thereof,  now  are, 
or  at  any  time  hereafter  shall  or  may  be,  impeached,  charged, 
or  incimibered,  in  any  way  or  manner  whatsoever. 

In  Witness  Whereof ^  The  said  party  of  the  first  part  here- 
unto set  their  hands  and  seals  the  day  and  year  above  written. 

: [seal.] 

[seal.] 

Signed,  sealed  and  delivered  in  presence  of 

State  of ) 

County  of J 

I, in  and  for  said  county,  and 

the  State  aforesaid,  do  hereby  certify,  that being 

personally  known  to  me  as  the  same  person  whose  name  is  sub^ 
scribed  to  the  foregoing  instrument  of  writing,  appeared  be- 
fore me  this  day,  in  person,  and  acknowledged  that  he  signed, 
sealed,  and  delivered  the  s€ud  instrument  of  writing  as  his  free 
and  voluntary  act,  for  the  uses  and  purposes  therein  set  forth. 
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And  the  said wife  of  the  said 

having  been  by  me  examined  separate  and  apart,  and  out  of  the 
hearing  of  her  husband,  and  the  contents  and  meaning  of  the 
said  instrument  of  writing  having  been  by  me  fully  made  known 
and  explained  to  her,  and  she  also  by  me  being  fully  informed 
of  her  rights  under  the  Homestead  Laws  of  this  State,  acknowl- 
edged that  she  had  freely  and  voluntarily  executed  the  same, 
and  relinquished  her  dower  to  the  lands  and  tenements  therein 
mentioned,  and  also  all  her  rights  and  advantages  under  and 
by  virtue  of  all  laws  of  this  State  relating  to  the  exemption 
of  homesteads,  without  the  compulsion  of  her  said  husband,  and 
that  she  does  not  wish  to  retract  the  same. 

Given  under  my  hand  and  official  seal,  this 

day  of A.  D.  19. . 

[SBAL.] 


FULL  WARRANTY  DEED,  BY  INDENTURE,  WITH- 
OUT RELEASE  OF  HOMESTEAD  OR  DOWER. 

This  Indenture^  Made  the day  of 

in  the  year  one  thousand  nine  hundred  and 

between party  of  the  first 

part,  and party  of  the 

second  part,  witnesseth,  that  the  said  party  of  the  first  part, 

for  and  in  consideration  of  the  sum  of lawful 

money  of  the  United  States  to  him  in  hand  paid  by  the  said 
party  of  the  second  part,  at  or  before  the  ensealing  and  delivery 
of  these  presents,  the  receipt  whereof  is  herd>y  acknowledged, 
and  the  said  party  of  the  second  part,  and  his  heirs,  executors, 
and  administrators,  forever  released  and  discharged  from  the 
same,  by  these  presents,  has  granted,  bargained,  sold,  aliened, 
remised,  released,  conveyed,  and  confirmed,  and  by  these  pres- 
ents does  grant,  bargain,  sell,  aliene,  remise,  release,  convey, 
and  confirm,  unto  the  said  party  of  the  second  j)art,  and  to  his 
heirs  and  assigns  forever,  all 
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Together  with  all  and  singular  the  tenements,  hereditaments, 
and  appurtenances  thereunto  belonging,  or  in  any  wise  apper- 
taining, and  the  reversion  and  reversions,  remainder  and  remain- 
ders, rents,  issues,  and  pn^ts  thereof.  And  also  all  the  estate, 
right,  title,  interest,  property,  possession,  claim,  and  demand 
whatsoever,  as  well  in  law  as  in  equity,  of  tiie  said  party  of  the 
first  part,  of,  in,  and  to  the  same,  and  every  part  and  parcel 
thereof  with  the  appurtenances:  To  have  and  to  hold  the  above 
granted,  bargained,  and  described  premises,  with  the  appurte- 
nances, unto  the  said  party  of  the  second  part,  and  his  heirs 
and  assigns,  to  his  and  their  own  proper  use,  benefit,  and  behoof 
forever. 

And  the  said for  himself  and  his 

heirs,  executors,  and  administrators,  does  covenant,  grant,  and 
agree  to  iind  with  tiie  said  party  of  the  second  part,  and  his 

heirs  and  assigns,  that  the  said at  the  time 

of  the  sealing  and  delivery  of  these  presents,  is  lawfully  seized, 
in  his  own  right,  of  a  good,  absolute,  and  indefeasible  estate  of 
inheritance,  in  fee  simple,  of  and  in  all  and  singular  the  above 
granted  and  described  premises,  with  the  appurtenances  there- 
unto belonging,  and  has  good  right,  full  power,  and  lawful 
authority  to  grant,  bargain,  sell,  and  convey  the  same,  in  man- 
ner aforesaid.  And  that  the  said  party  of  the  second  part,  and 
his  heirs  and  assigns,  shall  and  may  at  all  times  hereafter, 
peaceably  and  quietly,  have,  hold,  use,  occupy,  possess,  and  enjoy 
the  above-granted  premises,  and  every  part  and  parcel  thereof, 
with  the  appurtenances,  without  any  let,  suit,  trouble,  molesta- 
tion, eviction,  or  disturbance  of  the  said  party  of  the  first  part, 
or  his  heirs  or  assigns,  or  of  any  other  person  or  persons  law- 
fuUy  claiming  or  to  claim  the  same;  and  that  the  same  now 
are  free,  dear,  discharged,  and  unincumbered,  of  and  from  all 
former  and  other  grants,  titles,  charges,  estates,  judgments, 
taxes,  assessments,  and  incumbrances  of  what  nature  or  kind 
soever. 

And  also  that  the  said  party  of  the  first  pe^rt,  and  his  heirs, 
and  all  and  every  person  or  persons  whomsoever,  lawfully  or 
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equitably  deriving  any  estate,  right,  title,  or  interest,  of,  in,  or 
to  the  hereinbefore  granted  premises,  by,  from,  under,  or  in 
trust  for  him  or  them,  shall  and  will,  at  any  time  or  times  here- 
after, upon  the  reasonable  request,  and  at  the  proper  costs  and 
charges  in  the  law,  of  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  make,  do,  and  execute,  or  cause  to  be  made, 
done,  and  executed,  all  and  every  such  further  and  other  lawful 
and  reasonable  acts,  conveyances,  and  assurances  in  the  law,  for 
the  better  and  more  effectually  vesting  and  confirming  tiie  prem- 
ises hereby  granted  or  so  intended  to  be,  in  and  to  the  said 
party  of  the  second  part,  his  heirs  and  assigns,  forever,  as  by 
the  said  party  of  the  second  part,  his  heirs  or  assigns,  or  his  or 
their  counsel  learned  in  the  law  shall  be  reasonably  advised  or 
required.  And  the  said  party  of  the  first  part,  for  himself  and 
his  heirs,  the  above-described  and  hereby  granted  and  released 
premises,  and  every  part  and  parcel  thereof,  with  the  appurte- 
nances, unto  the  said  party  of  the  first  part,  and  his  heirs,  and 
against  all  and  every  person  and  persons  whomsoever,  lawfully 
claiming  or  to  claim  the  same,  shall  and  will  warrant  and  by 
these  presents  forever  defend. 

In  Witneti  Whereof,  The  said  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 


Sealed  and  delivered  in  the  presence  of. 


,  [seal.] 


state  of 

County  of 

On  the day  of in  the  year 

one  thousand  nine  hundred  and before  me  per- 
sonally came who  is  known  to  me 

to  be  the  individual  described  in,  and  who  executed,  the  fore- 
going instrument,  and  acknowledged  that  he  executed  the  same, 
as  his  own  free  act  and  deed. 
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REPORT  OF  SALE  OF  REAL  ESTATE. 

In  the  County  Court  of County. 


V8, 


Petition  to  Sell  Real  Estate  to  Pay  Debts. 

To  the  Hon Judge  of  said  Court. 

The  Undersigned, of  the 

of    

deceased,  would  hereby  report  that  by  virtue  of  a  Decree,  entered 

on   the day  of 

190.. . .  .,  in  said  Court  in  the  above  entitled  cause,. . .  .he. . . . 

did  on  the day  of 

A.  D.  190. . . .,  between  the  hours  of  ten  o'clock  in  the  forenoon 

and  five  o'clock  in  the  afternoon  of  said  day,  to  wit:  at 

o'clock M.  of  said  day,  at 

in County,  in  the  State  of  Illinois, 

offer  for  sale  at  Public  Vendue,  the  real  estate  described  in  said 

Decree,  and bid  the 

sum  of Dollars  for 

the real  estate  described  in  said  Decree,  to  wit: 

(Describe  real  estate  fully.) 


and  the  said being  the 

highest  and  best  bidder  for  said  described  real  estate,  the  same 
was  struck  off  to. .  T  .h.  . .  .at  the  sum  aforesaid. 

And further  report. . .  .that  previous  to  making 

said  sale caused  a  notice,  of  which  the  annexed 

is  a  true  copy,  to  be  published  for  four  successive  weeks  in  tbe 
a  weekly  secular  newspaper  pub- 
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lished  at in  said  County  where  said 

real  estate  was  sold,  and also  posted  up  similar  notices 

in  f oun  of  the  most  public  places  in  said  County  four  weeks 
previous  to  the  day  of  said  sale. 

further  report. . .  .that  said 

paid  to on  the  day  of 

said  sale  the  sum  of 

Dollars,  and  that he secured  the  balance  as  follows: 

And do  further  report  that  the  said  sale  took  place 

at  the  time  and  place  mentioned  in  the  notice  of  sale  aforesaid, 
and  was  in  all  respects,  according  to  tiie  best  knowledge,  in- 
formation and  belief  of  the  undersigned,  fairly,  honestly  and 
impartially  conducted; he therefore  respectfully  re- 
quests that  the  said  sale  so  made  as  aforesaid,  may  be  confirmed, 
and  that. . .  .he. . .  .may  be  authorized  and  empowered  to  exe- 
cute proper  conveyances  in  the  law  to  said  purchaser. . .  .of  said 
real  estate.    All  of  which  is  respectfully  submitted. 


Dated, A,  D.  190 

State  of  Illinois,  1 

Coimty  of J 

being  duly  sworn, 

say that. . .  .he read  the  foregoing 

report,  by signed,  and  know. . . .  the  contents 

thereof,  and  that  the  same  is  true  according  to 

best  knowledge,  information  and  belief. 


Subscribed  and  sworn  to  before  me,  this day 

of. A.  D.  190 
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DEED  OF  A  CORPORATION. 

This  Indenture,   Made  this day  of 

A.  D.  19. .  by  and  between 

a    corporation    organized    under    the    Iaw9    of  the    State    of 

,  and  whose  principal  office  is  situated  in 

,  County  of ,  and 

State  of y  P<^7  o^  ^^  ^^  P^^y  <^d 

P&rty  of  the  second 

part,  witnesseth: 

TJiat,  The  said ,  party  of  the  first 

part,  in  consideration  of  the  sum  of dollars 

to  it  paid  by  the  party  of  the  second  part,  the  receipt  of  which 
is  hereby  acknowledged,  doth  hereby  grant,  bargain,  sell,  and 
convey  unto  the  said  party  of  the  second  part  all  and  singular 

the  premises  hereinafter  described,  to  wit: 

together  with  all  the  privileges  and  appurt^iances  thereto 
belonging. 

To  have  and  to  hold  the  said  granted  premises  to  him,  the 
said  party  of'  the  second  part,  and  his  heirs  and  assigns,  to 
their  own  use  and  behoof  forever. 


In  Witness  Whereof,    The  said has 

caused    this    instrument    to    be    subscribed    in    its   name    by 

,  its  president 

thereunto  duly  authorized,  and  its  corporate  seal  to  be  here- 
unto affixed  this day  and  year  first  above 

written. 

by ,  its  President 

Witnesses 
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State  of ) 

County  of j 

On  this day  of A.  D.  19.., 

before  me, a  notary  public , 

duly  commissioned,  and  authorised  to  take  acknowledgments 
of  deeds  in  and  for  said  county  and  State,  personally  ap- 
peared the  above  named ,  and 

acknowledged  the  foregoing  instrument  to  be  the  free  act  and 

deed  of  the  said ,  for  the 

uses  and  purposes  therein  set  forth. 

Witness  my  hand  and  notarial  seal  this day  of 

A.  D.  19.... 


Notary  Public 

If  the  deed  is  made  in  pursuance  of  a  vote  of  the  corpora- 
tion, or  of  its  board  of  directors  or  other  governing  body,  a 
copy  of  such  vote,  certified  by  the  recording  officer  of  the 
corporation  in  substantially  the  following  form,  should  be  ap- 
pended to  the  deed: 

I, secretary  of  the , 

hereby  certify  that  at  a  meeting  of  said  corporation 

a  quorum  being  present,  the  following 

vote  was  passed: 

"Votedr-That ,  tiie  president  of 

this  corporation,  be  authorized  to  execute,  acknowledge,  and 

deliver,  in  its  name,  a  deed  of  the  premises , 

to in  such  form  as  he  may 

proper.** 

A  true  copy  from  the  records. 

Attest:  


It  is  well  to  add  also  an  affidavit  in  substantially  the  fol- 
lowing form,  as  in  some  States  such  affidavit  is  essential: 
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SUte  of ) 

County  of J 

On  tliifl day  of A.  D.  19. .  •  •» 

before  me, a  notary  puUic,  duly  com- 
missioned in  and  for  said  county,  and  authorized  by  law  to 

administer  oaths,  personaUy  appeared  the  above  named , 

who,  being  first  duly  sworn,  doth  depose  and  say,  that  he  is 

the  president of  the  said ; 

that  he  is  authorized  to  execute,  acknowledge,  and  deliirer  deeds 
in  the  name  of  said  corporation  and  on  its  behalf,  that  the 
said  instrument  was  signed  and  sealed  by  him  in  behalf  of  said 
corporation,  by  its  authority,  and  that  the  seal  affixed  to  said 

instrument  is  the  corporate  seal  of  the  said 

(If  ihe  corporation  has  no  seal,  the  affidavit  should  so  recite.) 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 

my  official  seal,  this day  of ,  A.  D.  19. . . . 


,  [seal.] 


WARRANTY  DEED  IN  USE  IN  VIRGINIA. 

This  Deed,    Made  the day  of 

A.   D.   19. .,  between and 

his  wife,  of ,  State  of  Virginia,  grantors, 

and ,  of  the  county  and  State  afore- 
said, grantee,  witnesseth: 

Thai^  In  consideration  of the  said 

do grant  unto  the  said 

the  following  tract  of  land,  to  wit: 


with  covenants  of  Greneral  Warranty 

Witness  the  following  signatures  and  seals. 


.  [seal.] 
.[seal.] 
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B. 
DEED  OF  TRUST  IN  USE  IN  VIRGINIA- 

This  Deed,    Made  the day  of 

A.  D.  19. .»  betwen ,  of , 

grantors,  of  the  one  part,  and of , 

trustee,  of  the  other  part,  witnesseth: 

Th€a,   The  said do  grant  unto  the  said 

the  following  property : 

In  trust  to  secure 

Witness  the  following  signatures  and  seals, 


.  [SSAX.] 

.  [seaIm] 


BOND  FOR  A  DEED. 

Know  AU  Men  by  These  Presents,  That  I, 

of  the  county  of and  State  of 

am  held  and  firmly  bound  to of  the  County  of 

and  State  of in  the  sum  of 

dollars,  to  be  paid  to  said 

or  his  executors,  administrators,  or  assigns,  to  the  payment 
whereof  I  bind  myself,  my  heirs,  executors,  and  administrators, 
firmly  by  these  presents.  Sealed  with  my  seal  and  dated  the 
day  of A.  D.  19 

The  Condition  of  this  obligation  is  that  if  I,  the  said 

,  upon  payment  of dollars, 

and  interest  thereon,  as  agreed  and  promised  by  said 

agreeably  to  his  promissory  note,  dated 190. . ., 

and  made  pay€ible  as  follows,  to  wit , 

shall  convey  to  said or  his  heirs,  executors,  or 

assigns,  forever,  the  following  described  real  estate,  situate, 

lying,  and  being  in  the  County  of and  State 

of tm  wit. 
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Seed  or  deeds  in  common  f  onn,  duly  executed  and  acknowledged, 

and  in  the  meantime  shall  permit  said to 

occupy  and  improve  said  premises  for  his  own  use,  then  this 
obligation  shall  be  void,  otherwise  it  shall  remain  in  full  force. 

[SEAIi.] 

Signed,  sealed  and  delivered  in  the  presence  of 

State  of ) 

r  SS 

County  of J 

Be  It  Remembered^   That  on  this day  of 

A.  D.  19. . . .,  before  the  undersigned,  a 

Notary  Public within  and  for  the  County  of 

aforesaid,  personally  came 

who  is.  personally  known  to  me  to  be  the  same  person  whose 
name  is  subscribed  to  the  foregoing  instrument  of  writing,  as 
the  obligor  therein,  and  acknowledged  the  same  to  be  his  free 
act  and  deed,  for  the  purposes  therein  mentioned. 

In  Testimony  Whereof,    I  have  hereunto  set  my  hand  and 

affixed  my  official  seal  at  my  office  in • the  day 

and  year  first  above  written. 

[seal.] 


DEED  OF  GRANT  AND  QUITCLAIM  OF  PROPERTY 

AND  MINING  RIGHTS,  IN  USE  IN  CALIFORNIA. 

AND  OTHER  MINING  STATES. 

This  Indenture,  Made  the day  of 

in   the  year  of   our  Lord  one  thousand  nine   hundred   and 

between. the  party  of  the 

first  part,  and the  party  of  the  second  part, 

Witnesseth,  that  the  said  party  of  the  first  part,  for  and  in 

consideration  of  the  sum  of dollars, 

of  the  United  States  of  America,  to 

in  hand  paid  by  the  said  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  has  granted,  bargained,  sold, 
remised,  released,  and  forever  quitclaimed,  and  by  these  pres- 
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ents  do  grant,  bargain,  sell,  remise,  release,  and  forever  quit- 
claim unto  the  said  party  of  the  second  part  and  to 

heirs  and  assigns 

Together  with  all  the  dips,  spurs,  and  angles,  and  also  all  the 
metals,  ores,  gold  and  silver-bearing  quartz,  rock,  and  earth 
therein;  and  all  the  rights,  privileges,  and  franchises  thereto 
incident,  appendant,  and  appurtenant,  or  therewith  usually  had 
and  enjoyed;  and,  also  all  and  sing^ular  the  tenements,  heredi- 
taments, and  appurtenances  thereto  belonging,  or  in  any  wise 
appertaining,  and  the  rents,  issues,  and  profits  thereof;  and, 
also,  all  the  estate,  right,  title,  interest,  property,  possession, 
claim,  and  demand  whatsoever,  as  well  In  law  as  in  equity,  of 
the  said  party  of  the  first  part,  of,  in,  or  to  the  said  premises, 
and  every  part  and  parcel  thereof,  with  the  appurtenances. 

To  Have  and  to  Hold^  All  and  singular  the  said  premises, 
together  with  the  appurtenances  and  privileges  thereto  incident, 

unto  the  said  party  of  the  second  part, heirs 

and  assigns  forever. 

In  WUnesi  Whereof,   The  said  party  of  the  first  part,  has 

hereunto  set hand  and  seal  the  day  and  year 

first  above  written. 

[SEAI«.] 

Signed,  sealed,  and  delivered  in  the  presence  of 


POWER  OF  ATTORNEY  TO  SJELL  LANDS. 

Know  All  Men  hy  These  Presence,   Thai  I,  the  undersigned 

of  the  town of 

County  of ,  and  State  of 

,  have  this  day  made,  constituted,  and  sp' 

pointed,  and  do  by  these  presents  make,  constitute,  and  appoint 

of  the  town of. 

in  the  County  of and  State  of , 

my  true  and  lawful  attorney,  for  me  and  in  my  name  to  sell 
and  dispose  of,  absolutely  in  fee-simple,  the  f oUowing  described 
lot,  tract,  or  parcel  of  Isad,  or  any  part  thereof,  situate^  lyingt 
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and  being  in  tiie  Counfty  of and  State 

aforesaid,  to  wit 

for  such  price  or  sum  of  money,  or  to  such  person  or  persons 
as  he  shall  think  fit  and  conyenient;  and  also  for  me  and  in 
my  name,  and  as  my  act  and  deed,  to  sign,  execute,  acknowl- 
edge, and  deliver  such  deed  or  deeds,  and  conveyance  or  con- 
veyances, for  the  absolute  sale  and  disposal  thereof,  or  of  any 
part  thereof,  with  such  clause  or  clauses,  covenant  or  covenants, 
and  agreement  or  agreements,  to  be  therein  contained,  as  my  said 
attorney  shall  think  fit  and  expedient;  hereby  ratifying  and 
confirming  all  such  deeds,  conveyances,  bargains,  and  sales  which 
shall  at  any  time  hereafter  be  made  by  said  attorney  touching  or 
concerning  the  premises. 

In  Testimony  Whereof ^    I  have  hereunto  set  my  hand  and 

seal,  on  this .day  of , 

A.  D.  19 

•  •  •  •  [SBAI*.] 

State  of ) 

County  of ) 

Be  It  Remembered,  lliat  on  this day 

.  ^ A.  D.  19.  • . .,  before  the  undersigned,  a 

notary  public within  and  for  the  County 

of .and  State  of personally 

came • ,  who  is  personally  known  to  me  to 

be  the  same  person  whose  name  is  subscribed  to  the  foregoing 
instrument  of  writing,  and  acknowledged  the  same  to  be  his  free 
act  and  deed,  for  the  purposes  therein  mentioned. 

In  WUnees  Whereof,   I  have  hereunto  set  my  hand  and  af- 
fixed my  (^dal  seal,  at  my  o£Sce  in the 

day  and  year  first  above  written. 

[seal.] 


[ss.     In  Ihe  Recorder's  Office. 


State  of 

County  of 

1, ,  Clcik  of  the  Circuit  Court,  and 

ez-o£Bcio  Recorder  of  said  county •  •  • •  •  •  .^  do 
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hereby  oertify  that  the  within  instniment  of  writing  was,  on 

the day  of A.  D.  19.., 

duly  filed  for  record  in  this  office,  and  is  recorded  in  the  records 

of  this  office  in  Book at  page 

In  Witness  Whereof^   I  have  hereunto  set  my  hand  and  af- 
fixed the  seal  of  said  court,  at this 

day  of A.  D.  19 


Per. 


SHERIFF'S  TAX  DEED,  IN  USE  IN  THE  WESTERN 

STATES. 

Know  AU  Men  by  These  Presents,    That  whereas,  at  the 

Term,  A.  D.  19. .,  of  the 

Court  of County,  a  judgment  was  obtained 

in  said  court,  in  favor  of  the  State  of 

against  the  following-described  lot,  piece,  or  parcel  of  land,  for 

the  sum  herein  specified,  to  wit,  the  sum  of 

said  siun  being  the  whole  amount  of  taxes,  interest,  and  costs 
assessed  upon  said  lot,  piece. . .  .or  parcel.  • .  .of  land,  for  the 
year  19. . . . 

And  whereas,  on  the day  of 

A.  D.  19. ... , then  collector  of  taxes  of 

the  county  aforesaid,  by  virtue  of  a  precept  or  order  issued  out 

of  the Court  of  the  county  aforesaid, 

dated  the day  of 

A.  D.  19. ... ,  and  directed  to  the  said 

as  aforesaid,  did  expose  at  public  sale,  at  the  Court-House,  in 
the  county  aforesaid,  in  conformity  with  all  the  requirements 
of  the  statutes  in  such  case  made  and  provided,  the  said  lot, 
tract,  or  parcel  of  land  above  described,  for  the  satisfaction  of 
the  judgment  so  rendered,  as  aforesaid.     And  whereas,  at  the 

time  and  place  aforesaid of  the  county  of 

and  State  of having 

offered  to  pay  the  aforesaid  sum,  cunounting  to  the  sum  of 
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dollanaBd cents,  for 

the of  said  lot, 

piece,  or  pared  of  land,  as  follows,  to  wH,  the  sum  of 

dollan cents, which 

was  the  least  quantity  of  said  lot,  jnece,  or  parcel  of  land  bid 
for  the  said  lot . . ,  tract. . ,  or  parcel  of  land  was  stricken  off  to 

at  that  price. 

And  whereas,  the  said  purchaser  has  now  made  and  delivered 
to  me  an  affidavit  of  having  complied  with  all  the  requirements 

of  the  statute  and  constitution  of  the  State  of 

necessary  to  entitle  said  purchaser  to  a  deed  for  the  premises  so 

told  to  him  as  aforesaid ;  and  whereas  the  said 

lias  duly  assigned  the  certificate  of  purchase  of  the  land  €ibove 

described,  unto :    Now,  therefore,  I, 

,sheriff  of  the  County  of for  and 

in  consideration  of  the  said  above-named  sum,  amounting  to  the 

sum  of dollars  and cents,  paid  to 

of  said  county  of by  the  said 

at  the  time  of  the  aforesaid  sale,  and  in  consideration  of 

dollars  to  me  paid  by  said and  by  virtue  of 

the  statute  in  such  case  made  and  provided,  have  granted,  bar- 
gained, and  sold,  and  by  these  presents  do  grant,  bargain  and 

sen  unto  the  said his  heirs  and  assigns,  the 

premises  so  sold  as  aforesaid,  situated  in  the  County  of ....... . 

and  State  of to-wit: 

To  Have  and  to  Hold  unto  him,  the  said 

his  heirs  and  assigns  forever,  subject,  however,  to  all  Ae  rights 
of  redemption  provided  by  law. 

In  Witness  Whereof ^  I, ,  sheriff  as  afore- 
said, by  virtue  of  the  authority  aforesaid,  have  hereunto  sub- 
icribed  my  name  and  affixed  my  seal  this day  of 

•  •..•••••••••«•  •  jf\.  mJ»   X«f •  •  •  •  • 

[SXAI..] 

Sheriff  of Osunty, 
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State  of ) 

County  of J 

I, ,  in  and  for  said  County  and  State,  do 

certify  that ,  sheriff  of  said  County,  who  is 

personally  known  to  me  to  be  the  real  person  who  executed  and 
subscribed  his  name  to  the  foregoing  deed,  appeared  before  me 
this  day,  and  acknowledged  that  he  had  executed  the  same  as 
such  sheriff,  freely  and  voluntarily,  for  the  uses  and  purposes 
therein  set  forth. 

In  attestation  whereof,  I  have  hereunto  set  my  hand  and  at- 
tached the  seal  of  our  said  court,  at  my  office  in 

in  said Coimty  and  State,  this 

day  of A.  D.  19 

Clerk.     [sEAi*.] 


LEASE— CfflCAGO    REAL    ESTATE    AND    RENTING 
AGENTS'  ASSOCIATION— FORM  NO.  2.  REVISED. 

TTiis  Indenture,  Made  this day  of 

in  the  year  of  our  Lord  One  Thousand  Nine  Himdred. 

Between party  of  the  first  part,  and 

party  of  the  second  part. 

Wiinessethy  That  the  party  of  the  first  part,  for  and  in  con- 
sideration of  the  covenants  and  agreements  hereinafter  men- 
tioned, to  be  kept  and  performed  by  the  party  of  the  second  part, 
ha.  . .  .demised  and  leased  to  the  party  of  the  second  part,  the 

premises  in  the of County  of 

and  State  of known  and 

described  as  follows : 

(Describe  real  estate  fully.) 

to  be  occupied  for and  for  no  other  purpose 

whatever. 

To  have  and  to  hold  the  same,  unto  the  party  of  the  second 
part,  from  the day  of A.  D. 
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190 ,  unta  the day  of A.  D. 

190 And  the  party  of  the  second  part  in  consideration  of 

said  demise,  do. . .  .covenant  and  agree  with  the  party  of  the 
first  part  as  follows: 

First.     To  pay  as  rent  for  said  demised  premises  the  sum  of 

•  •  •  •  •  .Dollars,  payable  in 

installments  of ia^ Dollars 

each  in  advance,  upon  the  first  day  of  each  and  every  month  of 

said  term,  at  the • 

Second.  That. .  .he. .  .ha. .  .examined  and  know  the  condi- 
tion of  said  premises,  and  ha. . . . received  the  same  in  good  order 
and  repair,  except  as  hereon  otherwise  specified,  and  that  no 
representations  as  to  the  condition  or  repair  therof ,  have  been 
made  by  the  party  of  the  first  part  or  the  agent  of  said  party, 
prior  to,  or  at  the  execution  of  this  lease,  that  are  not  herein 
expressed  or  endorsed  hereon;  and  that. .  .he. .  .will  keep  said 
premises  in  good  repair,  replacing  all  broken  glass  with  glass 
df  the  same  size  and  quality  as  that  broken,  and  will  keep  said 
premises,  and  appurtenances,  including  catch  basins,  vaults  and 
adjoining  alleys,  in  a  clean  and  healthy  condition,  according  to 
the  city  ordinances,  and  the  direction  of  the  proper  public  officers, 

during  the  term  of  this  lease,  at own  expense;  and  will, 

without  injury  to  the  roof,  remove  the  snow  and  ice  from  the 
same  when  necessary,  and  clean  the  snow  and  ice  from  the  side- 
walks in  front  of  said  premises;  and  upon  the  termination  of 
this  lease,  in  any  way,  will  yield  up  said  premises  to  said  party 
of  the  first  part  in  good  condition  and  repair  (loss  by  fire  and 
.ordinary  wear  excepted),  and  deliver  the  keys  at  the 


Third.  That  the  party  of  the  first  part  shall  not  be  liable 
for  any  damage  occasioned  by  failure  to  keep  said  premises  in 
repair,  and  shall  not  be  liable  for  any  damage  done  or  occasioned 
by  or  from  plumbing,  gas,  water,  steam,  or  other  pipes,  or  sewer- 
age, or  the  bursting,  leaking  or  running  of  any  cistern,  tank, 
wash-stand,  water  closet  or  waste  pipe  in,  above,  upon  or  about 
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said  builGEng  or  premises,  nor  for  damage  occasioned  by  wmtar^ 
snow  or  ice  being  upon  or  coming  through  the  roof,  sky^light, 
trap  door  or  otherwise,  nor  for  any  damages  arising  from  acts 
or  neglect  of  co-tenants  or  other  occupants  of  the  same  building, 
or  of  any  owners  or  occupants  of  adjacent  or  contiguous  prop* 
erty. 

Fourth.  That. .  .he. .  .will  not  allow  said  premises  to  be  used 
for  any  purpose  that  will  increase  the  rate  of  insurance  thereon, 
nor  for  any  purpose  other  than  that  hereinbefore  specified,  nor 
to  be  occupied,  in  whole  or  in  part,  by  any  other  person,  and 
will  not  sub-let  the  same,  nor  any  part  thereof,  nor  assign  this 
lease,  without  in  each  case  the  written  consent  of  the  party  of  the 
first  part  first  had,  and  will  not  permit  any  transfer,  by  operation 
of  law,  of  the  interest  in  said  premises  acquired  throu^  this 
lease;  and  will  not  permit  said  premises  to  be  used  for  any  un- 
lawful purpose  or  purpose  that  will  injure  the  reputation  of  the 
same  or  of  the  building  of  which  they  are  a  part,  or  distiurb  the 
tenants  of  such  building  or  the  neighborhood;  and  will  not 
permit  the  same  to  remain  vacant  or  unoccupied  for  more  than 
ten  consecutive  days;  and  will  not  permit  any  alteration  of  or 
upon  any  pari  of  said  demised  premises,  nor  allow  any  signs 
or  placards  posted  or  placed  thereon,  except  by  written  consent 
of  first  party ;  all  alterations  and  additions  to  said  premises  shall 
remain  for  the  benefit  of  the  lessor  unless  otherwise  provided  in 
said  consent  as  aforesaid. 

Fifth.  To  pay  (in  addition  to  the  rents  above  specafied)  all 
water  rents  and  gas  bills  taxed,  levied  or  charged  on  said  demised 
premises,  for  and  during  the  time  for  which  this  lease  is  granted, 
and  in  case  no  water  rents  are  levied  specifically  upon  said  prem- 
ises to  pay  the part  of  all  water  rents  levied 

or  charged  upon  the  building  in  which  said  demised  premises  are 
situate;  and  in  case  said  water  rates  and  gas  bills  shall  not  be 
paid  when  due,  said  party  of  the  first  part  shall  have  the  right 
to  pay  the  same,  which  amounts  so  paid,  together  with  any  sums 
paid  by  said  party  of  the  first  part,  to  keep  said  premiKs  and 
their  appurtenances  in  a  clean  and  healthy  condition,  as  herein- 
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before  specified,  are  herAj  declared  to  be  so  sauch  additional 
rent,  and  shall  be  due  and  payable  with  the  next  installment  of 
rent  due  thereafter  under  this  lease. 

Simth.  To  idlow  the  party  of  the  first  part  free  access  to  the 
premises  hereby  leased  for  the  purpose  of  examining  or  exhibii- 
ing  the  same,  or  to  make  any  needful  repairs  or  alterations  of 
said  premises,  which  said  first  party  may  see  fit  to  make;  also 
to  allow  to  hAre  placed  upon  said  premises,  at  all  times,  netice 
of  *Tor  Sale^  and  'To  Rent,''  and  will  not  interfere  with  the 
same. 

Seventh.  If  said  jMurty  of  the  second  part  shall  abandon  or 
vacate  said  premises,  the  same  shall  be  re-let  by  the  party  of 
the  first  part  for  such  rent,  and  upon  such  terms  as  said  first 
party  may  see  fit;  and  if  a  sufficient  sum  shall  not  be  thus  real- 
ized, after  paying  the  exposes  of  such  re-letting  and  collecting, 
to  satisfy  the  rent  hereby  reserved,  the  jMurty  of  the  second  part 
agrees  to  satisfy  and  pay  all  deficiency. 

Eighth.  At  the  termination  of  this  lease,  by  lapse  of  time  or 
otherwise,  to  yield  up  immediate  possession  to  said  party  of  the 
first  part,  and  failing  so  to  do,  to  pay  as  liquidated  damages,  for 

the  whole  time  such  possession  is  withheld,  the  sum  of 

dollars  per  day;  but  the  provisions  of  this  clause  shall  not  be 
held  as  a  waiver  by  said  first  party  of  any  right  of  re-entry  as 
hereinafter  set  forth;  nor  shall  the  receipt  of  said  rent  or  any 
part  thereof,  or  any  other  act  in  apparent  affirmance  of  the 
tenancy,  operate  as  a  waiver  of  the  right  to  forfdt  this  lease 
and  the  term  hereby  granted  for  the  period  still  unexpired,  for 
any  breach  of  any  of  the  covenants  herein. 

NkUh.  It  ii  further  covenanted  and  agreed.  By  said  party  of 
the  second  part,  that  there  shall  not  be  kept  or  used  on  said 
premises,  naphtha,  benzine,  benzole,  gasoline,  benzine-varnish, 
or  any  product,  in  whole  or  in  part,  of  either,  or  gunpowder, 
fireworks,  nitro  glycerine,  phosphorus,  saltpetre,  nitrate  of  soda, 
camphene,  spirit-gas,  or  any  burning  fluid  or  chemical  oils,  with- 
out the  written  permission  of  the  party  of  the  first  part;  and 
the  generating  or  evaporating  or  using  on  said  premises  or  con- 
tiguous thereto,  of  gasoline,  benzine,  naphtha,  or  any  other  sub- 
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stance  for  a  burning  gas  or  vapor  for  lighting,  other  than  the 
ordinary  street  gas  or  kerosene  of  lawful  fire  test,  is  absolutely 
prohibited  unless  permitted  in  writing  hereon. 

(Insert  any  special  provisions.) 

It  is  Expressly  Agreed,  Between  the  parties  hereto,  that  if 
default  be  made  in  the  payment  of  the  rent  above  reserved  or 
any  part  thereof,  or  in  any  of  the  covenants  and  agreements 
herein  contained,  to  be  kept  by  the  party  of  the  second  part,  it 
shall  be  lawful  for  the  party  of  the  first  part  or  the  legal  repre- 
sentatives of  said  party,  at  any  time  thereafter,  at  the  election 
of  said  first  party,  or  the  legal  representatives  thereof,  without 
notice,  to  declare  said  term  ended,  and  to  reenter  said  demised 
premises,  or  any  part  thereof,  either  with  or  without  process  of 
law,  and  the  said  party  of  the  second  part  or  any  person  or 
persons  occupying  the  same,  to  expel,  remove  and  put  out,  using 
such  force  as  may  be  necessary  so  to  do,  and  the  said  premises 
again  to  repossess  and  enjoy,  as  before  this  demise,  without 
prejudice  to  any  remedies  which  might  otherwise  be  used  for 
arrears  of  rent  or  preceding  breach  of  covenants,  and  said  party 
of  the  second  part  further  covenants  and  agrees,  that  said  party 
of  the  first  part,  or  the  representatives  or  assigns  of  said  party, 
shall  have,  at  all  times,  the  right  to  distrain  for  rent  due,  and 
shall  have  a  valid  and  first  lien  upon  all  personal  property  of 

said  party  of  the  second  part,  which now  ha. . .  .or 

own. . .  .or  may  hereafter  acquire  or  have  an  interest  in,  whether 
exempt  by  law  or  not,  as  security  for  the  payment  of  the  rent 
herein  reserved. 

The  party  of  the  second  part  hereby  irrevocably  constitutes 

or  any  attorney  of  any  Court  of  Record  of 

this  State,  attorney  for in name,  on  de- 
fault by of  any  of  the  covenants  herein,  and  upon 

complaint  made  by  said  first  party,  his  agent  or  assigns,  and 

filed  in  any  such  Court,  to  enter appearance  in  any  such 

Court  of  Record,  waive  process  and  service  thereof,  and  trial  by 

jury,  and  confess  judgment  against in  favor 

of  said  party  of  the  first  part,  or assigns,  for  forcible 
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detainer  of  said  prmnises  with  costs  of  said  suit;  and  also  to 
enter appearance  in  such  Court,  waive  process  and  serv- 
ice therof,  and  confess  judgment  from  time  to  time,  for  any  rent 
which  may  be  due  to  said  party  of  the  first  part,  or  the  assignees 
of  said  party,  by  the  terms  of  this  lease,  with  costs  and  Twenty 
Dollars  attorney's  fees,  and  to  waive  all  errors  and  all  right  of 
appeal  from  said  judgment  and  judgments,  and  to  file  a  consent 
in  writing  that  a  writ  of  restitution  or  other  proper  writ  of 
execution  may  be  issued  immediately,  said  party  of  the  second 
part  herdby  expressly  waiving  all  right  to  any  notice  or  demand 
under  any  statute  of  this  State,  rdating  to  forcible  entry  and 
detainer. 

It  is  Further  Agreed^  By  the  parties  hereto,  that  after  the 
service  of  notice,  or  the  commencement  of  a  suit,  or  after  final 
judgment  for  possession  of  said  premises,  the  first  party  may 
receive  and  collect  any  rent  due,  and  the  payment  of  said  rent 
shall  not  waive  or  affect  said  notice,  said  suit,  or  said  judgment. 

In  case  said  premises  shall  be  rendered  untenantable  by  fire 
or  other  casualty,  the  lessor  may,  at  his  option,  terminate  this 
lease,  or  repair  said  premises  within  thirty  days,  and  failing  so 
to  <k>,  or  upon  the  destruction  of  said  premises  by  fire,  the  term 
hereby  created  shall  cease  and  determine. 

The  party  of  the  second  part  further  covenants  and  agrees  to 
pay  and  discharge  all  reasonable  costs,  attorney's  fees  and  ex- 
penses that  shall  be  made  and  incurred  by  the  party  of  the  first 
part  in  enforcing  the  covenants  and  agreements  of  this  lease; 
and  all  the  parties  to  this  lease  agree  that  the  covenants  and 
agreem^its  herein  contained  shall  be  binding  upon,  apply  and 
inure  to  their  respective  heirs,  executors,  administrators  and 


Witness  the  hands  and  seals  of  the  parties  hereto,  the  day  and 
year  first  above  written. 

[SBAL.] 

[S£AI..] 

[SEAIi.] 

Li  Presence  of 
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GUARANTEE. 

For  value  received her^y  guarantee  the  payment  of 

the  Rent  and  the  performance  of  the  covenants  bj  the  party  of 
the  second  part  in  the  within  Lease  covenanted  and  agreed,  in 
manner  and  form  as  in  said  Lease  provided. 

Witness hand. .   and  seal. .   this 

day  of A.  D.  190 

[njOu'] 

ASSIGNMENT  AND  ACCBPTANCB. 

For  value  received hereby  assign  all rigfat, 

title  and  interest  in  and  to  the  within  Lease  unto 

heirs  and  assigns,  and  in  consideration  of  the 

consent  to  this  assignmient  by  the  Lessor guarantee  the 

performance  by  said of  all  the  cove- 
nants on  the  part  of  the  second  party  in  said  Lease  mentioned. 

In  consideration  of  the  above  assignment  and  the  written  con- 
sent of  the  party  of  the  first  part  thereto 

hereby  assume  and  agree  to  make  all  the  payments  and  perform 
all  the  covenants  and  conditions  of  the  within  Lease^  by  said 
party  of  the  second  part  to  be  made  and  perf  onned. 

Hl^tnesB hand. .    and  seal. .   this day  of 

A.  D  190 

[SBAI^]       , 

[SBAI.] 

OON8BNT  TO  ASSIONMSNT. 

hereby  consent  to  the  assignment  of  tiie  witlun 

Lease  to on  the  express  con- 
dition, however,  that  the  assignor  shall  remain  liaUe  for  tiie 
prompt  payment  of  the  rent  and  performance  of  the  covenants 
on  the  part  of  the  second  party  as  therein  mentioned,  and  that  no 
further  assignment  of  said  Lease  or  subletting  ef  tiie  premises 
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or  any  part  thereof  ahall  be  made  without written  ab- 
sent first  had  thereto. 

Witness hand. .    and  seal. .   this day  of 

A.  D190 

[axAi^] 

liBSSOa's  ASSIONMSNT. 

In  consideration  of  One  Dollar,  to in  hand  paid, 

hereby  transfer,  assign  and  set  over  to. . .  • 

and  assigns interest  in  the 

within  Lease,  and  the  rent  thereby  secured 

Witness hand. .   and  seal. .   this day  of 

A.  D190 

[SXAI«.] 

« [SEAI..] 


A  SHORT  FORM  OF  LEASE,  IN  USE  IN  THE  WEST- 
ERN STATES. 

This  Indenture^  Made  this day  of 

19 ,  between ,  party  of  fhe  first  part, 

and ,  party  of  the  second  part, 

witnesseth  that  the  said  party  of  the  first  part,  in  consideration 
of  the  covenants  of  the  said  party  of  the  second  part,  hereinafter 
set  forth,  do  by  these  presents  lease  to  the  said  pcurty  of  the 
second  party  the  following-described  property,  to-wit: 

To  Have  and  to  Hold  the  same  to  the  said  party  of  the  second 

part,  frcMn  the day  of ,  19 ,  to  the 

day  of ,  19 And  the  said 

party  of  the  second  part,  in  consideration  of  the  leasing  the 
premises  as  above  set  forth,  covenants  and  agrees  with  the  party 
of  the  first  part  to  pay  the  said  party  of  the  first  part,  as  rent 
for  the  same,  the  sum  of dollars,  payable  as  fol- 
lows, to-wit: 
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The  said  party  of  the  seccmd  part  further  covenants  with  the 
said  party  of  the  first  part,  that  at  the  expiration  of  the  time 
mentioned  in  this  lease,  peaceable  possession  of  the  said  premises 
shall  be  given  to  said  party  of  the  first  part,  in  as  good  condition 
as  they  now  are,  the  usual  wear,  inevitable  accidents,  and  loss  by 
fire  excepted;  and  that  upon  the  non-payment  of  the  whole  or 
any  portion  of  the  said  rent  at  the  time  when  the  same  is  above 
promised  to  be  paid,  the  said  party  of  the  first  part  may,  at  his 
election,  either  distrain  for  said  rent  due,  or  declare  this  lease  at 
an  end  and  recover  possession  as  if  the  same  was  held  by  forcible 
detainer:  the  said  party  of  the  second  part  hereby  waiving  any 
notice  of  such  election,  or  any  demand  for  the  possession  of  said 
premises. 

The  covenants  herein  shall  extend  to  and  be  binding  upon  the 
heirs,  executors,  and  administrators  of  the  parties  to  this  lease. 

Witness  the  hands  and  seals  of  the  parties  aforesaid. 

[SKAI^] 

[S£AI«.] 

Li  Presence  of 


A  GROUND  LEASE. 

This  Indenture,  Made  this day  of in 

the  year  of  our  Lord  one  thousand  nine  hundred  and 

between party  of  the  first  i>art,  and 

party  of  the  second  part, 

wftnesseth.  That  the  said  party  of  the  first  part  for  and  in  con- 
sideration of  the  covenants  and  agreements  hereinafter  men- 
tioned, to  be  kept  and  performed  by  the  party  of  the  second  part, 
hath  demised   and  leased  to  the  party   of  the  second  part, 

all  those  premises  situate  in  the of 

in  the  Coimty  of and  State  of 

known  and  described  as  follows,  to-wit: 

To  Have  and  to  Hold  The  above  described  premises,  with  the 
appurtenances,  unto  the  party  of  the  seccmd  part,  from  the 
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day  of in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and for  and  during,  and  until 

tiie And  the  party  of  the  second  part,  in  consid- 
eration of  the  leasing  of  the  pronises  aforesaid,  does  covenant 
and  agree  with  the  party  of  the  first  part  to  pay  to  the  party 
of  the  first  part  as  rent  for  said  demised  premises,  at  the  office 

of in the  sum  of 

in  four  equal  quarterly  payments,  each  of  them  the  sum  of 

dollars,  to  be  paid  on  the  first 

day  of  the  month  of in  each  year 

and  ako  that  the  said  party 

of  the  second  part  will  pay,  or  cause  to  be  paid,  all  water-rates, 
and  all  taxes,  and  assessments  that  may  be  laid,  charged  or 
assessed  on  said  demised  premises  pending  the  existence  of  this 
lease;  or  if  at  any  time  after  any  tax,  assessment,  or  water-rate 
shall  have  become  due  or  payable,  the  party  of  the  second  part, 
or  his  legal  representatives,  shall  neglect  to  pay  such  water 
rates,  tax,  or  assessment,  it  may  be  lawful  for  the  party  of  the 
first  part  to  pay  the  same  at  any  time  thereafter,  and  the  amount 
of  any  and  all  such  payments  so  made  by  the  party  of  the  first 
part  shall  be  deemed  and  taken,  and  are  hereby  declared  to  be, 
so  much  additional  and  further  rent,  for  the  above  demised 
premises,  due  from  and  payable  by  the  party  of  the  second 
part;  and  may  be  collected  in  the  same  manner,  by  distress  or 
otherwise,  as  is  hereinafter  provided  for  the  collection  of  other 
rents  to  grow  due  thereon. 

And  it  is  expressly  understood  and  agreed  by  the  said  party 
of  the  second  part  hereto,  for  himself  and  his  heirs,  executors, 
administrators,  aiKl  assigns  that  the  whole  amount  of  rent  re- 
served, and  agreed  to  be  paid  for  said  above  demised  premises, 
and  eadi  and  every  installment  thereof,  shall  be  and  is  hereby 
declared  to  be  a  valid  and  first  lien  upon  any  and  all  buildings 
and  improvements  on  said  premises,  or  that  may  at  any  time  be 
erected,  placed,  or  put  on  said  premises  by  said  party  of  the 
second  part,  or  his  heirs,  executors,  and  administrators,  or  as- 
signs, and  upon  his  or  their  interest  in  this  lease,  and  the  premr 
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ises  hereby  demised;  and  that  whenever,  and  as  often  as  any 
installment  of  rent  or  any  other  amount  above  declared  to  be 
deemed  and  taken  as  rent,  shall  become  due  and  remain  unpaid 
for  one  day  after  the  same  becomes  due  and  payable,  said  party 
of  the  first  part,  his  heirs,  executors,  administrators,  agent,  at- 
torney, or  assigns,  may  sell  at  public  auction  to  the  highest 
bidder  for  cash,  after  having  first  given  ten  days'  notice  of  the 
time  and  place  of  such  sale  in  some  newspaper  published  in 

all  the  buildings  and  improvements 

on  said  premises,  and  all  the  right,  title,  and  interest  acquired 
by  said  {>arty  of  the  second  part,  under  this  lease,  to  the  prem- 
ises herein  described,  and  as  the  attorney  of  the  said  party  of 
the  second  part — hereby  irrevocably  constituted — may  make  to 
the  purchaser  or  purchasers  thereof,  a  suitable  and  proper  trans- 
fer bill  of  sale  or  deed  of  the  same — and  out  of  the  proceeds 
arising  from  such  sale,  after  first  paying  all  costs  and  expenses 
of  such  sale,  including  conunissions  and  attorney's  fees — retain 
to  himself  the  whole  amount  due  on  said  lease  up  to  the  date  of 
said  sale,  rendering  the  surplus  (if  any)  to  said  party  of  the 
second  part,  his  heirs,  executors,  administrators,  agent,  attorney, 
or  assigns,  which  sale  shall  be  a  perpetual  bar  to  and  against  all 
rights  and  equities  of  said  party  of  the  second  part,  his  heirs 
and  assigns  in  and  to  the  property  sold. 

And  the  party  of  th«  second  part  further  covenants  with  the 
pcurty  of  the  first  part,  that,  at  the  expiration  of  the  time  in  this 
lease  mentioned  he  will  yield  up  said  demised  premises  to  the 
party  of  the  first  part,  in  as  good  condition  as  when  the  same 
were  entered  upon  by  the  party  of  the  second  part,  loss  by  fire, 
or  inevitable  accident  and  ordinary  wear  excepted. 

It  is  further  agreed  by  the  party  of  the  second  part,  that 
neither  he  nor  his  legal  representatives  will  underlet  said  prem- 
ises, or  any  part  thereof,  or  assign  this  lease,  without  the  written 
assent  of  said  party  of  the  fir^  part  first  had  and  obtained 
thereunto,  nor  use  or  suffer  them  to  be  used  for  any  purpose 
calculated  to  injure  the  reputation  of  the  premises,  or  of  the 
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Beighborhood,  or  to  impair  the  value  of  the  surrounding  neigh- 
boriiood  property  for  present  use  or  otherwise. 

It  is  Expressly  Understood  and  Agreed^  By  and  between  the 
parties  aforesaid,  that  if  the  rent  above  reserved,  or  any  part 
thereof,  shall  be  behind  or  unpaid  on  the  day  of  payment  whereon 
the  same  ought  to  be  paid,  as  aforesaid,  or  if  default  shall  be 
made  in  any  of  the  covenants  herein  contained  to  be  kept  by  the 
party  of  the  second  part,  executors,  administrators,  or  assigns, 
it  shall  and  may  be  lawful  for  the  party  of  the  first  part,  or  his 
heirs,  executors,  administratcurs,  agent,  attorney,  or  assigns,  at 
his  or  their  election,  to  declare  said  term  ended,  and  into  the  said 
demised  premises,  or  any  part  thereof,  either  with  or  without 
process  of  law,  to  re-enter,  and  the  party  of  the  second  part  or 
any  other  person  or  persons  occupying,  in  or  upon  the  same,  to 
expel,  remove,  and  put  out,  using  such  force  as  may  be  necessary 
in  so  doing,  and  the  said  premises  again  to  repossess  and  enjoy, 
as  of  his  or  their  first  and  former  estate;  and  to  distrain  for 
any  rent  that  may  be  due  thereon,  upon  any  property  belonging 
to  the  party  of  the  second  part,  whether  the  same  be  exempt  from 
execution  and  distress  by  law  or  not;  and  the  party  of  the  second 
part,  in  that  case,  hereby  waives  all  legal  rights  which  he  now 
has  or  may  have,  to  hold  or  retain  any  such  property  under  any 
exemption  laws  now  in  force  in  this  State,  or  in  any  other  way ; 
meaning  and  intending  hereby  to  give  the  party  of  the  first  part, 
his  hdrs,  executors,  administrators,  agent,  attorney,  or  assigns, 
a  valid  and  first  lien  upon  any  and  all  the  goods,  chattels,  or 
other  property  belonging  to  the  party  of  the  second  part,  as 
security  for  the  payment  of  said  rent,  in  manner  aforesaid,  any- 
thing hereinbefore  contained  to  the  contrary  notwithstanding. 
And  if  at  any  time  said  term  shall  be  ended  at  such  election  of 
said  party  of  the  first  part,  or  his  heirs,  executors,  administra- 
tors, agent,  attorney,  or  assigns,  as  aforesaid,  or  in  any  other 
way,  the  party  of  the  second  part  does  hereby  covenant  and 
agree  to  surrender  and  deliver  up  said  above  described  premises 
and  property  peaceaUy  to  the  party  of  the  first  part,  or  his 
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heirs,  executors,  administrators,  agent,  attorney,  or  assigns,  im- 
mediately upon  the  determination  of  said  term  as  aforesaid:  and 
if  the  said  parly  of  the  second  part,  or  his  kgal  representatives, 
shall  remain  in  possession  of  the  same  one  day  after  notice  of 
such  default,  or  after  the  termination  of  this  lease,  in  any  of  the 
ways  above  named,  he  or  they  shall  be  deemed  guilty  of  a  forcible 
detainer  of  the  premises,  and  shall  be  subject  to  all  the  condi- 
tions and  provisions  above  named,  and  to  eviction  and  removal, 
forcibly  or  otherwise,  with  or  without  process  of  law,  as  above 
stated. 

And  it  is  further  understood  and  agreed  by  the  said  party  of 
the  second  part,  that  neither  the  right  given  in  this  lease,  to  said 
party  of  the  first  part,  to  collect  the  rent  that  may  be  due  under 
the  terms  of  his  lease  by  sale,  or  any  proceedings  under  the  same, 
shajl  in  any  way  effect  the  right  of  said  party  of  the  first  part 
to  declare  this  lease  void,  and  the  term  hereby  created  ended,  as 
above  provided  upon  default  made  by  said  party  of  the  second 
part. 

And  the  said  party  of  the  first  part  hereby  waives  his  right 
to  any  notice  from  said  party  of  the  second  part,  of  his  election 
to  declare  this  lease  at  an  end,  under  any  of  its  provisions,  or 
any  demand  for  the  payment  of  rent,  or  the  possession  of  prem- 
ises leased  herein ;  but  the  simple  fact  of  the  non-payment  of  the 
rent  reserved  shall  constitute  a  forcible  entry  and  detainer  as 
aforesaid. 

And  said  party  of  the  second  part  further  agrees  not  to  re- 
move any  buildings  or  other  improvements  from  said  premises, 
without  written  consent  of  said  party  of  the  first  part,  and  that 
the  said  second  party  shall  pay  and  discharge  all  costs  and 
attorney's  fees  and  expenses  that  shall  arise  from  enforcing  the 
covenants  of  this  indenture,  by  the  party  of  the  first  part 

,  That  all  the  conditions  and  covenants 

contained  in  this  lease  shall  be  binding  upon  the  heirs,  executors, 
administrators,  and  assigns  of  the  parties  to  these  presents  re- 
spectively. 
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In  TeMmony  Whereof^  The  said  parties  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 

[SBAL.] 

[SBAL.] 

Signed,  Sealed,  and  Delivered  in  Presence  of 


A  LEASE  CONTAINING  CHATTEL  MORTGAGE  COV- 
ENANTS, TO  SECURE  THE  RENT, 

This  Indenture^  Made  this day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

between of  the  first  part,  and 

of  the  second  part,  witnesseth.  That  the  said  party  of  the  first 
part,  for  and  in  consideration  of  the  covenants  and  agreements 
hereinafter  mentioned,  to  be  kept  and  performed  by  the  said 
party  of  the  second  part,  his  executors,  administrators,  and  as- 
signs has  demised  and  leased  to  the  said  party  of  the  second 
part  all  those  premises  situate,  lying  and  being  in  the  city  of 

in  the  County  of and  in  the  State 

of known  and  described  as  follows,  to-wit: 

To  Have  and  to  Hold  The  said  above-described  premises,  with 
the  appurtenances,  unto  the  said  party  of  the  second  part,  his 

executors,  administrators,  and  assigns,  from  the 

day  of in  the  year  of  oiir  Lord  one  thousand 

nine  hundred  and for  and  during  and  until 

the day  of in  the  year  of  our 

Lord  one  thousand  nine  hundred  and And  the 

said  party  of  the  second  part,  in  consideration  of  the  leasing  of 
the  premises  aforesaid,  by  the  said  party  of  the  first  part  to  the 
said  party  of  the  seccmd  part,  does  covenant  and  agree  with  the 
said  party  of  the  first  part,  his  heirs,  executors,  administrators, 
and  assigns,  to  pay  the  said  party  of  the  first  part,  as  rent  for 
said  demised  premises,  the  sum  of dollars,  in  four 
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equal  quarterly  payments  of dollars  ecuji  ($ )' 

payable at  the  house 

of  said  party  of  the  first  part,  in  said  city  of 

And  it  is  further  agreed  by  the  said  party  of  the  second  part, 
in  consideration  of  the  leasing  of  the  premises  aforesaid,  that 
the  said  party  of  the  second  part  shall  and  will  pay,  or  cause 
to  be  paid  promptly,  as  soon  as  the  same  becomes  due,  all  assess- 
ments for  water-rents  that  may  be  levied  upon  said  demised 
premises  during  the  continuance  of  this  lease,  and  save  said  pr^n- 
ises  and  the  party  of  the  first  part  harmless  from  all  charges  and 
expenses  connected  with  the  supply  of  water  to  said  premises. 
And  the  said  party  of  the  second  part  herd>y  covenants  and 
agrees,  in  case  of  default  in  the  payment  of  any  water-rent 
levied  upon  said  premises  during  said  terms,  to  pay  unto  said 
party  of  the  first  part,  as  liquidated  damages  for  such  breach  of 
covenant,  double  the  sum  of  such  rent  so  assessed  upon  said 
premises  as  aforesaid. 

And  the  said  party  of  the  second  part  further  covenants  with 
the  said  party  of  the  first  part,  that  he  will  keep  said  premises 
in  a  dean  and  healthy  condition,  in  accordance  with  the  ordi- 
nances of  the  city,  and  directions  of  the  proper  authorities. 

It  is  further  agreed  by  the  said  party  of  the  second  part,  thai 
neither  he  nor  bis  legal  representatives  will  underlet  said  prem- 
ise^ or  any  part  thereof,  or  assign  this  lease,  without  the  written 
assent  of  the  said  party  of  ihe  first  part  first  had  and  obtained 
thereto. 

This  Indenture  Further  Witneeietiu     That  the  said  party  of 

the  second  part,  for  and  in  consideration  of  the  sum  of 

dollars,  in  hand  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, does  hereby  grant,  sell,  convey,  and  confirm  unto  the  said 
party  of  the  first  part,  his  hdrs  and  assigns,  all  and  singidar 
the  foUowing-deseribed  goods  and  diattels,  to-wit: 

Together  with  all  and  singular  the  appurtenances  thereunto 
belonging  or  in  anywise  appertaining:  to  have  and  to  hold  the 
same  unto  the  said  party  of  the  first  part,  his  heirs,  executors, 
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administralon,  and  assigns,  to  his  and  their  sole  use  foreTer. 
And  the  said  party  of  the  second  part,  for  himself  and  for  las 
heirs,  executors,  and  administrators,  does  covenant  and  agree 
with  the  said  party  of  the  first  part  and  his  heirs,  executors, 
administrators,  and  assigns,  that  he  is  lawfully  possessed  of  the 
said  goods  and  chattels  as  of  his  own  property;  that  the  same 
are  free  from  all  incumbrances,  and  that  he  will,  and  his  heirs, 
executors,  and  administrators  shaU,  warrant  and  defend  the  same 
unto  the  said  party  of  the  first  part,  and  his  heirs,  executors, 
administrators,  and  assigns,  against  the  lawful  claims  and  de- 
mands of  all  persons. 

Provided,  Nevertheless,  That  if  the  said  party  of  the  second 
part  or  his  heirs,  executors,  administrators,  or  assigns,  shall  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the  said  party  of  the 
first  part  or  his  heirs,  executors,  administrators,  or  assigns,  the 

said  sum  of dollars,  rent,  above  reserved,  punctually, 

and  in  the  manner  and  at  the  times  and  place  above  mentioned, 
then  and  from  thenceforth  these  presents,  and  everything  herein 
contained,  shall  cease,  and  be  null  and  void. 

And  Provided  Aha,  That  it  shall  be  lawful  for  the  said  party 
of  the  second  part,  his  heirs,  executors,  and  administrators,  to 
retain  possession  of  the  said  granted  goods  and  chattels,  and  at 
his  own  expense  to  keep  and  to  use  and  enjoy  the  same,  until  the 
said  party  of  the  second  part,  or  his  heirs,  executors,  adminis- 
trators, or  assigns,  shall  make  default  in  the  payment  of  said  , 
rent  above  specified,  at  the  time  or  times,  and  in  the  manner 
hereinbefore  contained,  or  unless  the  said  party  of  the  first  part 
shall  fear  diminution,  removal,  or  waste  for  want  of  proper  care, 
or  if  the  said  party  of  the  second  part  shall  sell  or  assign,  or 
attempt  to  sell  or  assign  said  goods  and  chattels,  or  any  part 
thereof,  or  if  any  writ  issued  from  any  court  shall  be  levied  on 
any  part  of  the  above-described  goods  and  chattels — ^that  then, 

and  in  any  of  the  aforesaid  cases,  all  of  said  sum  of 

dollars,  above  reserved  as  rent  for  said  demised  premises,  shal 
become  due  and  payable,  and  the  said  party  of  the  first  part, 
his  heirs,  executors,  administrators,  and  assigns,  agents  or  at- 
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tomeys,  or  any  of  them,  may  elect  to  take  poaecwion  of  the 
said  property,  and  for  that  purpose  may  pursue  the  same  or  any 
part  thereof,  wherever  it  may  be  found,  and  also  may  enter  any 
of  the  premises  of  the  said  party  of  the  second  part,  with  or 
without  force  or  process  of  law,  wherever  the  said  goods  and 
chattels  may  be  or  be  supposed  to  be,  and  search  for  the  same^ 
and,  if  found,  to  take  possession  of  and  remove,  and  sell  and 
dispose  of  said  property,  or  so  mudi  thereof  as  may  be  necessary 
to  pay  the  rent  due,  and  the  balance  of  rent  for  the  whole  unex- 
pired term,  whether  due  or  not  due,  at  public  auction,  to  the 
highest  bidder,  after  giving  ten  days'  notice  of  the  time,  place, 
and  terms  of  sale,  together  with  a  description  of  the  property 
to  be  sold,  either  by  publication  in  some  newspaper  in  the  dty  of 

or  by  similar  notices  posted  up  in  three  public 

places  in  the  vicinity  of  such  sale,  or  at  private  sale,  with  or 
without  notice  for  cash  or  on  credit,  as  the  said  party  of  the  first 
part,  or  his  heirs,  executors,  administrators,  or  assigns,  agents 
or  attorneys,  or  any  of  them,  may  elect,  and  out  of  the  money 
arising  from  sudi  sale,  to  retain,  first,  all  costs  and  charges  for 
pursuing,  searching,  taking,  removing,  keeping,  storing,  adver* 
tising,  and  selling  of  such  property,  goods,  chattels,  and  effects, 
and  all  prior  liens,  together  with  the  rent  due,  and  the  bahince 
of  rent  for  the  whole  unexpired  term,  whether  due  or  not  due, 
rendering  the  overplus  of  the  money  arising  from  such  sale,  and 
the  remainder  of  said  goods  and  chattels,  if  any  there  shall  be, 
unto  the  said  party  of  the  second  part,  or  his  legal  representa- 
tives. 

It  is  Expressly  Understood  and  Agreed,  by  and  between  the 
parties  aforesaid,  that  if  the  rent  above  covenanted  to  be  paid 
or  any  part  thereof,  shall  be  behind  or  unpaid  on  the  day  of 
payment  whereon  the  same  ought  to  be  paid,  as  aforesaid,  or  if 
default  shall  be  made  in  any  of  the  covenants  herein  contained, 
to  be  kept  by  the  said  party  of  the  second  part,  his  executors, 
administrators,  and  assigns,  it  shall  and  may  be  lawful  for  the 
said  party  of  the  first  part,  his  heirs,  executors,  administrators, 
agent,  attorney,  or  assigns  at  his  or  their  election,  to  declare 
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said  tenn  ended,  and  into  the  said  demised  premises,  or  any  part 
thereof,  either  with  or  without  process  of  law,  to  re-enter,  and 
that  said  party  of  the  second  part,  or  any  other  person  or  per- 
sons occupying,  in  or  upon  the  same,  to  expel,  remove,  and  put 
out,  using  such  force  as  may  be  necessary  in  so  doing,  and  the 
said  premises  again  to  repossess  and  enjoy,  as  in  his  or  their  first 
and  former  estate,  and  to  distrain  for  any  rent  that  may  be 
due  thereon,  upon  any  property  belonging  to  the  said  party  of 
the  second  part,  whether  the  same  be  exempt  from  execution  or 
distress  by  law  or  not,  and  the  said  party  of  the  second  part,  in 
that  case,  hereby  agrees  to  waive  all  legal  right  which  he  may 
have  to  hold  or  retain  any  such  property,  under  any  exemption- 
law  now  in  force  in  this  State,  or  in  any  other  way.  And  if  at 
any  time  said  term  shall  be  ended  at  such  election  of  said  party  of 
the  first  part,  or  his  heirs,  executors,  administrators,  or  assigns,  as 
aforesaid,  or  in  any  other  way,  the  said  party  of  the  second  part, 
or  his  executors,  administrators,  or  assigns,  does  hereby  covenant 
and  agree  to  surrender  and  deliver  up  said  above-described  prem- 
ises and  property,  peaceably,  to  said  party  of  the  first  part,  or 
his  heirs,  executors,  administrators,  and  assigns,  immediately 
upon  the  determination  of  said  term  as  aforesaid,  and  if  he  shall 
remain  in  possession  of  the  same  after  such  default,  or  after  the 
termination  of  this  lease  in  any  of  the  ways  above  named  he 
shall  be  deemed  guilty  of  a  forcible  detainer  of  said  demised 
premises,  and  shall  be  subject  to  all  the  conditions  and  provisions 
above  named,  and  to  eviction  and  removal,  forcibly  or  otherwise, 
with  or  without  process  of  law,  as  above  stated. 

In  Testimony  Whereof ^  The  said  parties  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

[seal.] 

[sSAIi.] 


In  Presence  of. . 

State  of 

County  of 

I, ,  Justice  of  the  Peace  in  and  for  said 


[ss. 


Digitized  by 


Google 


22«  MISCELLANEOUS  FORMS. 

County,  do  hereby  certify  that  this  lease  and  mortgage  was 

duly  adcnowledged  before  me  by  the  above  named 

this day  of 

A*  mj»  Xo ••.••• 

A  BUILDING  LEASE. 

This  Deed  or  Lease,  Made  and  entered  into,  in  duplicate,  this 

day  of A.  D.  19.  •  •  *,  betwesn 

of County  of 

and  State  of , 

party  of  the  first  part,  and of 

County  of and 

State  of ,  party  of  the  second  part: 

WUnesseth,  That  the  said  party  of  the  first  part,  in  consid- 
eration of  the  covenants,  agreements,  and  stipulations  hereinafter 

mentioned,  as  well  as  the  yearly  rent  of dollars,  to 

be  paid  to  him  in  four  equal  quarterly  payments  in  each  year 

(the  first  payment  to  be  made  on  the day  of 

A.  D.  19. .  )  doth  by  these  presents  lease  to  the  said  party  of  the 

second  part  for  the  term  of years,  which  said  term 

begins  on  the day  of 19. . .,  the  fol- 
lowing-described lot  of  land,  to-wit: 

The  said  jwrty  of  the  second  part,  for  himself  and  his  heirs, 
hereby  covenants  with  said  lessor  and  his  heirs  to  pay  said  rent 
as  aforesaid,  and  also  to  pay  all  City,  County  and  State  taxes, 
and  all  other  taxes  and  demands  of  every  description,  nature,  or 
kind  whatever,  which  may  from  time  to  time  be  legally  required 
or  demanded  of  said  premises,  whether  general  tax  or  special  tax. 

Every  failure,  first,  to  pay  the  said  rent,  or  any  part  thereof, 
when  it  is  respectively  made  payable ;  or,  second,  to  pay  the  said 
City,  County,  and  State  taxes,  and  all  other  taxes  and  demands, 
or  any  part  thereof  (legally  required  or  demanded  of  said  prem- 
ises, within  the  year  the  same  shall  become  due,  assessed  to  either 
said  lessor,  his  heirs  or  representatives,  or  to  said  lessee  or  his 
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representatiTes) ;  or,  third,  to  keep  and  perform  any  of  the  other 
coyenants,  agreements,  or  stipulations  herein  mentioned,  shall 
make  and  create  a  forfeiture  of  this  lease,  and  a  termination  of 
the  term  for  which  the  above  premises  were  let,  and  all  the  estate 
hereby  conTeyed  shall  be  absolutely  void,  if  so  determined,  at  any 
day  or  time,  however  distant,  after  such  failure,  by  notice  in 
writing  to  that  effect,  given  by  said  lessor,  his  heirs  or  assigns, 
to  said  lessee  or  his  assigns ;  which  said  notice  may  be  served  by 
posting  a  copy  or  duplicate  of  the  same  up  at  one  of  the  most 
public  places  on  said  premises,  or  by  delivering  a  copy  or  dupli- 
cate of  such  notice  to  said  lessee  or  his  assigns. 

This  lease  of  said  premises,  or  any  part  thereof,  is  not  to  be 
assigned,  under  penalty  of  forfeiture,  without  the  written  con- 
sent of  said  lessor,  his  heirs  or  assigns.  At  the  expiration  of 
this  lease,  the  said  premises  to  be  delivered  to  said  lessor,  his  heirs 
or  assigns.  The  said  lessee,  and  all  who  hold  under  him,  hereby 
engage  to  pay  double  rent  for  every  day  they  or  any  one  else 
in  their  name  shall  hold  on  to  the  whole  or  any  part  of  said  prem- 
ises, after  the  expiration  of  this  lease,  or  after  forfeiture  thereof. 

The  said  lessee  is,  under  penalty  of  forfeiture,  bound  to  keep 
said  premises  free  from  any  disorderly,  bawdy,  or  gambling 
establishment,  dram-shops,  tippling-shops,  beer-houses,  or  any 
nuisances  whatsoever.  And  in  case  of  any  forfeiture  of  this 
lease,  the  said  lessor,  his  heirs  and  assigns,  may  forthwith  take 
possession  of'  said  premises,  with  all  the  improvements  thereon, 
and  shall  be  entitled  to  the  same,  any  custom,  usage,  or  law  to 
the  contrary  notwithstanding. 

All  improvements  erected  on  said  premises  by  said  lessee  or 
has  assigns,  or  by  any  one  who  may  daim  under  them,  are  bound 
for  the  payment  of  each  quarterly  installment  of  rent,  and  for 
the  City,  County,  and  State  taxes,  and  all  other  taxes  and  de- 
mands as  aforesaid,  and  for  any  arrears  of  rent  or  taxes ;  and  in 
case  of  the  punctual  payment  of  the  rent  and  taxes,  as  herein 
specified,  the  said  lessee  or  his  assigns  is  hereby  authorized  to 
Fsmove  all  such  imprDvementB  (and  no  others))  at  the  expiration 
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of  this  lease,  which  he  or  any  one  who  may  claim  under  him^  may 
have  erected  on  said  premises  during  said  term. 

In  Testimony  Whereof^  The  parties  hereto  have  hereunto  set 
their  hands  and  seals  to  duplicate  leases  the  day  and  year  afore- 
said. 

[SBAL.] 

[SSAI«.] 

In  Presence  of 


A  MINING  LEASE. 

This  Indenture^  Made  this day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

between of  the  first  part,  and 

of  the  second  part,  witnesseth. 

That  the  said  party  of  the  first  part,  for  and  in  consideration  of 
the  covenants  and  agreements  hereinafter  contained  on  the  part 
of  the  said  party  of  the  second  part,  and  of  one  dollar  in  hand 
paid  to  the  said  party  of  the  first  part,  the  receipt  whereof  is 
hereby  acknowledged,  has  granted  and  conveyed,  and  by  these 
presents  does  grant  and  convey  to  the  said  party  of  the  second 
part,  his  heirs,  executors,  administrators,  and  assigns,  the  right 
of  entering  in  and  upon  the  lands  hereinafter  described,  for  the 
purpose  of  searching  for  mineral  and  fossil  substances,  and  of 
conducting  mining  and  quarrying  operations,  to  any  extent  he 
or  they  may  deem  advisable  (but  not  to  hold  possession  of  any 
part  of  said  lands  for  any  other  purpose  whatsoever),  pajring 
for  the  site  of  buildings  of  any  kind,  necessary  thereto,  a  reason- 
able rent. 

The  said  lands  are  situated  ( 

) 

And  the  said  party  of  the  second  part  hereby  agrees  that  he 
or  his  heirs,  executors,  administrators,  or  assigns,  wiU  pay  or 
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cause  to  be  paid  to  the  said  party  of  the  first  part,  his  heirs 

or  assigns,  an  annual  rent  of  the  amount  of dollars, 

in  four  equal  quarterly  payments,  payable  severally  on  the 

following  days and  also 

covenants  that  no  damage  shall  be  done  to  or  upon  said  lands 
and  premises,  other  than  may  be  necessary  in  conducting  said 
operations.  And  it  is  agreed  and  covenanted  by  and  between 
the  parties  hereunto,  that  this  lease  shall  be  and  remain  in  full 
force  and  effect   (subject  to  the  proviso  hereinafter  stated) 

years  from  the  date  hereof,  and  no 

longer.  But  the  said  parties  of  the  first  and  the  second  part, 
each  for  themselves,  their  heirs,  executors,  administrators,  and 
assigns,  covenant  and  agree,  and  this  indenture  is  made  with 
this  express  proviso,  that  if  do  mineral  or  fossil  substance  be 
mined  or  quarried,  as  now  contemplated  by  said  parties  within 

the  period  of years  from  the  present  time, 

then  these  presents,  and  everything  contained  herein,  shall  cease 
and  be  forever  null  and  void. 

In  Testimony  Wherof^  The  parties  to  these  presents  have 
hereimto  set  their  hands  and  seals  the  day  and  year  first  above 
.written. 


.  [SBAI«.] 
.  [SSAI«.] 


Signed)  sealed,  and  delivered  in  presence  of. 


LEASE  OF  A  FARM. 

Thii  Indenture,    Made  this day  of 

: between County  of 

; and  State  of of  the 

first  part,  and of  the  said  township  and 

county,  of  the  second  part, 

Witnessethf   That  the  said for  and  in 

consideration  of  the  yearly  rents  and  covenants  hereinafter  men- 
tioned and  reserved  on  ihe  part  and  behalf  of  the  said , 
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his  heirs,  executors,  and  administrators  to  be  paid,  kept,  and 
performed,  hath  demised,  set,  and  to  farm  let,  and  by  these 

presents  doth  demise,  set  and  to  farm  let,  unto  the  said , 

his  heirs  and  assigns,  all  that  certain  piece,  parcel,  or  tract  of 

land  situated,  lying  and  being  in  the  township  of 

aforesaid,  known  as  lot  No now  in  the  pos- 
session of containing  three  hundred  acres, 

together  with  all  buildings  and  improvements,  to  have  and  to 

hold  the  same  unto  the  said ,  his  heirs, 

executors,  and  assigns,  from  the  first  day  of  May  next,  for  and 
during  the  term  of  five  years  next  ensuing  and  fully  to  be  com- 
plete and  ended  yielding  and  paying  for  the  same  unto  the  said 

,  his  heirs  and  assigns,  the  yearly  rent 

or  sum  of dollars  on  the  first  day  of  May 

in  each  and  every  year  during  the  term  aforesaid,  and  at  the 
expiration  of  said  term  or  sooner  if  determined  upon,  he  the 

said his  heirs,  or  assigns,  shall  and  will 

quietly  and  peacefully  surrender  and  yield  up  said  prauises  with 

the  appurtenances  unto  the  said his  heirs 

and  assigns,  in  as  good  order  and  repair  as  the  same  are  now 
reasonable  wear,  tear,  and  casualties  which  may  happen  by  fire 
or  otherwise  only  excepted. 

In  witness  whereof  we  have  hereto  set  our  hands  and  seals. 

[SMiUu] 

[SXAIL.] 

Signed,  sealed,  and  delivered  in  presence  of 


AN  ASSIGNMENT  OF  A  LEASE. 

Know  AU  Men  by  These  Presenti,  That  I 

for  and  in  consideration  of  the  sum  of 

dollars,  lawful  money  of  the  United  States,  to  me  duly  paid,  by 

have  sold,  and  by  these  presents  do  grant, 

oonvey,  assign,  transfer  and  set  over,  unto  the  said 
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a  certain  indenture  or  lease,  bearing  date  the 

day  of in  the  year  one  thousand  nine  hun- 
dred and made  by 

whereby  he  leases  to  me  the  following  described  premises 

with  aU  and  singular  the  premises 

therein  mentioned  and  described,  and  the  buildings  thereon,  to- 
gether with  the  appurtenances. 

To  Have  and  to  Held  the  same  unto  the  said 

and  his  assigns,  from  the day  of 

for  and  during  aU  the  rest,  residue,  and 

remainder  yet  to  come  of  and  in  the  term  of 

years  mentioned  in  the  said  indenture  of  lease,  and  all  my  rights 
and  privileges  in  and  under  said  lease;  subject  nevertheless  to 
the  rents,  covoiants,  conditions,  and  provisions  therein  also  men- 
tioned.   And  I  do  hereby  covenant,  grant,  promise,  and  agree  to 

and  with  the  said that  the  said  assigned  premises  now  are 

free  and  dear  of  and  from  all  former  and  other  gifts,  grants, 
bargains,  sales,  leases,  judgments,  executions,  back  rents,  taxes, 
assessments,  and  incumbrances  whatsoever. 

In  WUness  Whereof,  I  have  hereunto  set  my  hand  and  seal 

this day  of one 

thousand  nine  hundred  and 

[SBAI«.] 

Sealed  and  delivered  in  the  presence  of 


LANDLORD'S  NOTICE  TO  QUIT  FOR  NON-PAYMENT 
OF  RENT— SHORT  FORM. 

State  of ss A.  D.  19. . . 

To You  being  in  possession  of  tiie 

following  described  premises,  which  you  occupy  as  my  tenant 

in  iht  dty of and 

caaiAj aforesaid,  are  hereby  notified  to 

quit  and  deliver  up  to  me  the  premises  aforesaid,  in  fourteen 
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days  from  this  date,  according  to  law,  your  rent  being  due  and 
unpaid.  Hereof  fail  not,  or  I  shall  take  a  due  course  of  law 
to  eject  you  from  the  same. 


NOTICE  OP  TERMINATION  OP  TENANCY. 

To 

You  Are  Hereby  Notified^   That  your  tenancy  of  the  follow- 
ing premises,  to  wit 

(Describe  real  estate  fully.) 

situate  in  the  City  of  Chicago,  in  the  County  of  Cook,  and  State 

of  Illinois,  will  terminate  on  the day  of 

A.  D.  190. . . .,  and  you  are  now  hereby 

required  to  surrender  possession  of  said  premises  to  me  on  that 
day. 

Dated  at  Chicago,  Illinois,  this day  of 


state  of  Illinois,  1 

City  of  Chicago,     k  ss. 
District.      J 


being  duly  sworn,  deposes  and  says,  that  on  the. 

day  of 19. ... ,  he  served  the  within 

notice  by  delivering  a  copy  thereof  to  the  within  named 


Subscribed  and  sworn  to  before  me,  this, 
day  of 19. . . . 


Clerk  of  the  Municipal  Court  of 

Chicago,  in  the District. 
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LANDLORD'S  NOTICE  TO  PAY  RENT  DUE,  OR  QUIT. 

State  of 1 

County  of J 

landlord,  against tenant. 

Take  Notice,    That  you  are  justly  indebted  unto  me  in  the 

sum  of for  r^it  of 

from which  you  are  required  to  pay  on  or 

before  the  expiration  of  three  days  from  the  day  of  the  service 
of  this  notice,  or  surrender  up  the  possession  of  the  said  premises 

to in  default  of  which 

shall  proceed  under  the  provisions  of  law  to  recover  the  pos- 
session thereof. 

Dated  this day  of ,  19. . . 

Landlord. 

To Tenant,  in  possession  of  the  premises 

above  specified. 

LANDLORD'S  NOTICE  TO  LEAVE  AT  END  OF  THE 

TERM. 

To 

Sir, — ^Being  in  the  possession  of  a  certain  messuage  or  tene^ 

ment,  with  the  appurtenances,  situate which 

said  premises  were  demised  to  you  by  me  for  a  certain  term, 

to  wit,  from  the day  of 

A.  D.  19 until  the day  of 

A.  D.  19. . .,  and  which  said  term  will  terminate  and  expire 
on  the  day  and  year  last  aforesaid,  I  hereby  give  you  notice, 
that  it  is  my  desire  to  have  again  and  re-possess  the  said  messuage 
or  tenement,  with  the  appurtenances,  and  I  therefore  do  hereby 
require  you  to  leave  the  same  upon  the  expiration  of  the  said 
hereinbefore  mentioned  term. 

Witness  my  hand  this day  of 

city  of A.  D.  19 
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STATEMENT  OF  CLAIM  FOR  A  LIEN. 

I,  the  undersigned, »  of 

in  the  County  of 

and  State  of  lUinoia,  make  the  following  statement  (under  the 
law  entitled  ^^An  Act  to  revise  the  law  in  relation  to  Mechanics' 
Liens/'  approved  May  18,  1908,  and  in  force  July  1,  190S), 
for  a  mechanic's  lien  for  material  furnished,  manufactured  and 
prepared,  labor  and  services  furnished  and  performed,  and  aver 
that  the  following  described  Real  Estate,  to-wit: 

(Describe  real  estate  fully.) 

in  Section Township Range 

County  of State  of  Illinois,  now  is,  and  at  the 

date  of  the  making  of  the  contract  hereinafter  described,  was 

owned  by 

That  on  the day  of 

190. . . .  said made  a 

contract  with  the  claimant 

(State  fully  nature  of  contract.) 

for  the  building  then erected  on  said  real 

estate. 

That  the  claimant. . .  .w. . .  .to  complete  the 

under  said  contract,  on  the day  of 

190. . . .,  and  said agreed  to  pay 

th. . .  .claimcmt. . .  .therefor dollars,  final 

payment  on  the day  of 

190. .  • .,  and  that  claimant did  complete  the  same  on  the 

day  of 190 

That  during  said  time,  at  the  si>ecial  instance  and  request  of 

the  said th.  .claimant 

on  amid  premises  of  the  value  of dollars, 

as  is  shown  by  the  following  just  and  true  statement  thereof: 
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all  which  material,  labor  and  services  so  fumishedy  was  used  in 
and  about  the  erection  and  improyement  of  the  building  on  said 
premises,  and  affiant  says,  that  the  first  of  said  material,  labor 

and  service  was  so  furnished  on  the day  of 

,  A.  D.  190 . .  and  the  last  of  said  material, 

labor  and  service  was  so  furnished  on  the 

day  of ,  A.  D.  190 

That  there  is  now  justly  due  and  owing  to  th.  .claimant. ., 

from  the  said for  the  furnishing  of 

said  material,  labor  and  service  as  aforesaid,  after  allowing  to 

h. . .  .all  just  credits,  deductions  and  set-offs,  the  sum  of 

Dollars  and Cents, 

all  of  which  is  still  due  and  unpaid. 

And  the  said now  comes  and  claims  a 

lien  up<m  the  said  lands  and  improvements  thereon,  for  the 

amount  of  his  daim, Dollars  and 

Cents,  according  to  the  statute  in  such  cases  made  and  provided. 


State  of  niinois,  ) 

County  of *f 

being  duly 

6wom,  on  oath  says,  that  the  foregoing  statement  of  Claim  for 
Lien,  by  him  subscribed,  is  true ;  that  the  materials,  labor  and 

services  therein  mentioned  were  furnished  to  the  said 

at  the  times  and  prices  therein  stated;  that  there  is  now  due  to 
this  affiant  the  amoimt  of  money  therein  stated,  and  that  the 
above  and  foregoing  is  a  just  and  true  statement  of  the  material, 
labor  and  service  furnished  and  performed  as  therein  set  forth. 

Subscribed  and  sworn  to  before  me,  this 

day  of A.  D.  190 

Notary  Public. 

This  claim  for  lien  may  be  filed  at  any  time  after  the  contract 
IB  made,  not  exceeding  four  months  after  the  completion  of  the 
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contract  or  furnishing  of  extra  or  additional  work,  services  or 
material,  as  against  any  other  creditor,  incumbrancer  or  pur- 
chaser, and  within  two  years  from  such  completion  as  against 
the  owner. 


MECHANICS'  LIENS. 

Lien-Laws  establish  a  right  to  retain  possession  of  personal 
property  imtil  the  payment  is  made  for  services  in  respect  to 
it.  A  Lien  is  lost  by  the  volimtary  surrender  of  the  property 
to  the  owner  or  his  agent. 

There  is  no  common  law  lien  without  possession.  It  is  a  right 
created  by  law  in  favor  of  the  tavem-kepers,  livery-men,  pas- 
turers,  carriers  and  mechanics.  It  may  be  created  by  contract 
between  the  parties  as  in  a  lease. 

Whatever  is  affixed  to  land  belongs  to  the  owner  of  the  land, 
except  in  a  few  cases.  Hence,  carpenters  who  built  houses  on 
the  land  of  others  had  no  lien.  But  as  the  principle  is  just,  and 
the  practice  beneficial.  States  have,  by  law,  given  builders  and 
persons  who  furnish  material  a  lien  on  the  land  and  building, 
if  claimed  within  a  limited  time.  Under  this  kind  of  mechanics' 
lien,  no  possession  is  required.  The  right  to  pay  the  charge 
and  take  the  property  is  a  right  of  redemption  which  is  lost 
by  a  public  sale  of  the  property.  The  surplus,  if  any,  is  paid 
to  the  owner. 

Liens  by  State  law  are  generally  foreclosed  in  a  court,  upon 
a  petition  for  that  purpose.  By  its  decree  the  property  is  sold 
and  the  proceeds  divided  according  to  the  rights  of  the  parties. 

Liens  may,  in  certain  States,  be  enforced  against  vessels  and 
wharves  as  well  as  buildings,  for  construction,  alteration  or 
repairs.  In  most  States,  while  the  same  general  principle  is 
maintained,  the  modes  of  procedure  vary. 

A  workman  desiring  the  protection  of  the  law  for  the  security 
of  his  wages,  may  draw  up  a  paper,  addressed  to  the  county 
derk  of  the  coimty  where  the  work  was  d<me,  filled  up  in  a 
manner  similar  to  the  following  form  setting  forth  all  the  cir- 
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cumstanoes  of  the  work  done,  his  bargain  with  the  contractor, 
the  failure  to  receive  his  pay  and  his  fears  that  he  will  lose  all 
if  his  lien  is  not  made.  This  paper,  sworn  to  before  a  justice 
or  notary  public,  as  true,  is  filed  in  the  county  Clerk's  (^cn  and 
becomes  a  cloud  upon  the  building,  which  the  owner  is  only  too 
glad,  frequently,  to  remove  by  paying  the  debt  himself  and  tak- 
ing it  out  of  the  contractor's  bill.  Li  either  event  the  owner  or 
contractor  must  pay  the  debt  if  it  is  an  honest  one. 


DISTRESS  FOR  RENT— NOTICE  TO  NON-RESIDENT. 
State  of 1 

rSS. 

County  of J 


.Court  of County, 

Term,  A.  D.  190.. 


vs. 


Distress  for  Rent. 

A£5davit  of  the  non-residence  of 

Defendant. . .  .above  named,  having  been  filed  in  the  o&ce  of  the 

Clerk  of  said Court  of 

County,  Notice  Is  Hereby  Given  to  the  said.  • ^ 
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that  the  bailiff  of  the  said  Plaintiff heretofore  filed  a  o(ypj 

of  the  Distress  Warrant,  together  with  an  inventory  of  the 
property  levied  upon,  in  said  Court,  on  the  Common  Law  side 
thereof,  and  that  a  Summons  thereupon  issued  out  of  said  Court 

against  said  Defendant. . . . ,  returnable  on  the 

day  of A.  D.  190. . . .,  as  is  by  law  required. 

Now,  unless  you,  the  said 

shall  personally  be  and  appear  before  said 

Court  of County,  on  the  first  day  of 

a  term  thereof,  to  be  holden  at  the  City  of 

in  said  County,  on  the day  of 

A.  D.  190 ,  and  plead  to  said  action,  judgment  by  default 

will  be  entered  against  you  in  favor  of  the  said  Plaintiff. ... 

for  the  amount  due from  you  as  rent  for  the 

said  premises  described  in  the  copy  of  the  Distress  Warrant 
aforesaid,  and  a  special  execution  will  be  issued  against  the  prop- 
erty distrained,  and  the  same  will  be  sold  to  satisfy  said  judg- 
ment and  costs. 


Clerk. 
Plaintiff's  Atomey. . . . 


FORM  OF  A  WILL. 

In  the  name  of  Grod.    Amen.    I, ,  of  the 

town  of in  the  county  of , 

and  State  of being  of  sound  mind  and 

memory  (blessed  be  Almi^ty  Grod  for  the  scune)  do  make  and 
publish  this  my  last  will  and  testament. 

I  give  and  bequeath  to  my  sons, eight 

hundred  dollars  each,  if  they  shall  have  attained  the  age  of 
twenty-one  years  before  my  decease ;  but  if  they  shall  be  under 
the  age  of  twenty-one  at  my  decease,  then  I  give  to  them  one 
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tbcmsaiid  dollars  eadi,  tiie  lastrmentioned  sum  to  be  in  place  of 
the  first-mentioiied. 

I  give  and  bequeath  to  my  beloved  wife,  . .  I all 

my  household  furniture,  and  all  the  rest  of  my  personal  prop- 
erty, after  paying  from  the  same  the  several  legacies  already 
named,  to  be  hers  forever;  but  if  there  should  not  be  at  my 
decease  sufficient  personal  property  to  pay  the  aforesaid  legacies, 
then  so  much  of  my  real-estate  shall  be  sold  as  will  raise  suffi- 
cient money  to  pay  the  same. 

I  also  give,  devise  and  bequeath  to  my  beloved  wife 

aD  the  rest  and  residue  of  my  real  estate,  as  long  as  she  shall 
remain  unmarried,  and  my  widow;  but  on  her  decease  or  mar- 
riage, the  remainder  thereof  I  give  and  devise  to  my  said  chil- 
dren and  their  heirs,  respectively,  to  be  divided  in  equal  shares 
between  them. 

I  do  nominate  and  appoint  my  beloved  wife, $ 

to  be  the  sole  executrix  of  this  my  last  will  and  testament. 

In  Testimony  Whereof ,  I  hereunto  set  my  hand  and  seal,  and 
publish  and  decree  this  to  be  my  last  will  and  testament,  in  pres- 
ence of  the  witnesses  named  below,  this day  of 

,  in  the  year  of  our  Lord,  one  thousand 

nine  hundred  and 

[L.  S.] 

Signed,  sealed,  declared  and  puUished  by  the  said > 

as  and  for  his  last  will  and  testament,  in  presence  of  us,  who, 
at  his  request  and  in  his  presence,  and  in  presence  of  each  other, 
have  subscribed  our  names  as  witnesses  hereto. 

residing  at • .,  in county. 

- residing  at.  • • .,  in county. 
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COPY  OP  A  FULLER  FORM  OF  WILL. 

Be  It  Remembered,  That  I, of  the  city 

of in  the  State  of 

Esquire,  do  make  this  my  last  will  and  testament,  in  manner 
following.    That  is  to  say, — 

I  order  and  direct  that  all  my  just  debts  shall  be  paid  with 
convenient  speed. 

I  give  imto  Mr of  said  City,  merchant, 

the  amount  of  moneys  due  and  owing  from  him  to  me,  according 
to  the  tenor  and  effect  of  four  promissory  notes  signed  by  him; 

viz.,  one  dated for 

dollars ;    one  dated for 

dollars;   another  dated for 

dollars ;  and  another  dated for dollars ; 

and  I  order  said  four  notes  to  be  canceled. 

To the  wife  of  said 

I  give  an  cmnuity  of dollars,  to  be  paid  her 

in  two  equal  and  half-yearly  payments  of 

dollars  each. 

It  is  my  will,  and  I  order  and  direct  that  a  trust  fund  of 

dollars  shall  be  raised  out  of  my  estate 

and  invested  at  interest,  the  income  and  produce  of  which  trust 

fund  I  give  imto of 

single  woman,  to  be  paid  to  her  half-yearly,  during  her  natural 

life.    And  at  the  decease  of  the  said the  principal 

sum  or  trust  fund  shall  be  paid  to  and  among  such  person  and 

persons  in  such  shares  and  portions  as  she,  the  said 

by  any  writing  by  her  signed  in  the  presence  of  two  or  more 
credible  witnesses,  shall  give,  direct,  and  appoint.  And  in  de- 
fault of  such  appointment,  then  said  trust  fund,  or  principal 
sum  shall  go,  as  the  residue  of  my  estate,  to  the  residuary  legatee 
hereinafter  named. 

I  also  direct  that  cmother  trust  fund  of 
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dollars  shall  be  raised  out  of  my  estate  and  invested  at  interest. 
And  I  give  the  interest  and  produce  of  this  trust  fund,  when 

and  as  it  accrues,  imto the  wife  of 

It  is  my  will  that  the  income  of  this  fund,  or  principal  sum 

shall,  during  the  natural  life  of  said either 

be  paid  into  her  proper  hand,  during  the  natural  life  of  said 

.either  be  paid  into  her  proper  hand, 

or  upon  her  order  or  receipt,  signed  by  her  alone,  notwithstand- 
ing her  coverture.  And  I  declare  that  neither  the  principal 
nor  income  of  this  fund  shall  be  subject  to  the  control,  debts,  or 
engagements  of  the  present  or  any  future  husband  of  said 

the  same  being  intended  for  her  sole 

and  separate  use. 

At  the  decease  of  said I  give  said  prin- 
cipal sum  or  trust  fund  to  the  issue  of  said 

and  in  default  thereof  to  such  other  person  or  persons  as  she, 
by  a  last  will,  or  any  writing  in  the  nature  of  a  last  will,  shall 
give,  direct,  or  appoint  the  same ;  and  in  default  of  such  appoint- 
ment, it  is  my  will  that  said  trust  fund  or  principal  sum  shaU 
be  disposed  of  and  pass  as  part  of  the  residue  of  my  estate. 

I  give  to an  annuity  of 

dollars,  to  be  paid  by  two  equal  siuns  to  said 

half-yearly,  during  her  natural  life. 

To of in  the  Coimty  of 

widow,  I  give  an  annuity  of dollars,  to  be  paid 

her,  during  life,  in  quarter-ytarly  payments. 

I  also  give  unto of in  the 

County  of widow,  an  annuity  of 

dollars,  to  be  paid  in  quarter-yearly  payments  during  her  life. 

I  order  my  executor,  hereinafter  named,  to  pay 

of either  in  money,  or  such  articles  as  his 

comfortable  maintenance  may  require, dollars 

annually  during  his  life,  at  such  times  as  said  executor  sl^ll 
think  proper. 

To wife  of of .• .. 
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I  give  an  annuity  of dollars,  to  be  paid  during 

her  life  quarterly. 

To wife  of of 

I  give dollars,  and  direct  three  notes,  held  by 

me,  signed  by  her  husband,  for dollars 

each  to  be  canceled. 

To wife  of of 

there  shall  be  paid  in  money,  or  delivered  in  articles  necessary 
for  her  support,  at  the  discretion  of  the  executor  of  this  my 

will, and dollars  annually  during 

her  life,  at  such  times  and  in  such  porticm  as  he  shall  dioose. 

I  give  to son  of dollars, 

and  order  that  he  shall  be  charged  with  such  amount  of  moneys 
as  he  shall  be  my  debtor  for,  upon  promissory  notes  at  my 
decease. 

I  devise  the  wood-lot  in which  I  bought  of 

one to wife  of 

above  named,  to  hold  to  her  for  life,  the  remainder  I  give  to  the 

child  or  children  of  said who  shall  survive  her, 

his,  her,  or  their  heirs  forever. 

If shall  be  a  member  of  my  fanuly  at 

the  time  of  my  decease,  she  ^all  and  may  continue  to  reside  in 
my  dwelling-house  and  participate  in  the  use  of  the  stores  and 
fumitiire,  in  common  with  others  of  my  family,  for  the  term  of 
six  months  thereafter. 

It  is  my  will  that  a  debt  of dollars,  due 

me  from of shall  be 

oanoded. 

To  each  of  those  of  the  following  named  persons  who  shall 

be  is  my  service  at  ihe  time  of  my  deeease,  I  give 

dollars,  vi«., 

My  will  is  that  all  annuities  hereinbefore  given  shaU  take  date 
from  the  day  of  the  probate  of  this  will;  and  all  legacies,  not 
annuities,  shall  be  paid  within  eight  months  from  the  same 
period. 


Digitized  by 


Google 


MISCELLANEOUS  FORMS.  «S9 

It  18  mj  win  that  all  the  capital  or  principal  sums  which 
shall  be  i^uisite  to  yield  the  several  annuities  above  mentioned 

^^Jf  bj  my  executor,  be  paid  to to  be 

held  and  managed  by  said  corporation  as  trustees  under  his  will ; 
or,  if  the  said  executor  and  the  parties  beneficially  interested 
therein  shall  so  elect,  said  capital  or  principal  suras,  or  any  of 
them,  may  be  placed  in  the  hands  of  such  trustee  or  trustees  as 

shall,  upon  application  to  the  Supreme  Court  of 

sitting  in  chancery,  be  appointed  to  receive  the  same,  and  per- 
form this,  my  will,  in  that  behalf. 

I  hereby  authorize  and  empower  whatever  shall  assume  the 
execution  of  this  will,  to  make  sale  of,  and  convey  any  parcel 
or  parcels  of  real  estate,  of  which  I  may  die  seized,  for  the  pur- 
pose of  raising  any  and  all  such  sums  of  money  as  shall  be 
required  for  the  trust  funds,  annuities  and  legacies  hereinbefore 
directed  to  be  created,  given,  and  bequeathed.  All  such  sales 
shall  be  made  by  public  vendue,  after  notice  thereof  shall  have 
been  given  in  two  or  more  newspapers  printed  in  the  city  of 

for  the  term  of  fourteen  days  at  least  prior 

to  such  sales  being  made. 

All  the  residue  of  my  estate,  real,  personal  and  mixed,  what- 
soever it  may  be  found,  and  of  whatsoever  it  may  consist,  I  give 

and  devise  unto to  hold  to  him  and  his  heirs 

forever. 

I  hereby  revoke  all  wills  by  me  heretofore  made,  and  consti- 
tute the  said executor  of  this  my  last  will. 

In  Witness  Whereof,  I,  the  above  named  testator,  have  here- 
unto set  my  hand  and  seal,  this day  of 

in  the  year  of  our  Lord 

[L.  S.] 

Then  and  there  signed,  sealed,  and  published  by 

the  testator,  as  and  for  his  last  will,  in  the  presence  of  us,  who, 
at  his  request,  in  his  presence,  and  in  presence  of  each  other, 
have  hereto  set  our  names  as  witnesses. 
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ANOTHER  FORM  OF  A  WILL. 

Know  AU  Men  by  These  Presents,  That  I, f 

of  the  town  of in  the  county  of 

and  State  of merchant,  considering  the  uncer- 
tainty of  this  life,  and  being  of  sound  mind  and  memory,  do 
make,  dedare  and  publish  this  my  last  will  and  testament. 

First,  I  give  and  bequeath  unto  my  beloved  wife, 

the  use,  improvement  and  income  of  my  dwelling-house,  ware- 
house, lands  and  their  appurtenances,  situate  in , 

to  have  and  to  hold  the  same  to  her,  for  and  during  her  natural 
life. 

Second,  I  give  and  bequeath  to  my  son, 

dollars,  to  be  paid  to  him  by  my  executor,  hereinafter  named, 
within  six  months  after  my  decease;    and  I  also  give,  devise 

and  bequeath  to  my  said  son, the  reversion 

or  remainder  of  my  dwelling-bouse,  ware-houses,  land  and  their 

appurtenances,  situate  in ,  and  all  profit, 

income  and  advantage  that  may  result  therefrom,  from  and  after 
the  decease  of  my  beloved  wife, 

Third,   I   give,  devise  and  bequeath  to   my   beloved   wife, 

,  all  the  residue  of  my  estate,  real,  personal 

or  mixed,  of  which  I  shall  die  seized  and  possessed,  or  to  which 
I  shall  be  entitled  at  the  time  of  decease;  to  have  and  to  hold 
the  same  to  her,  and  her  executors,  and  administrators  and  assigns 
forever. 

Fourth,  I  do  nominate  and  appoint  my  brother, 

to  be  the  executor  of  this  my  last  will  and  testament. 

In  Testimony  Whereof,  I  have,  to  this  my  last  will  and  testa- 
ment, contained  on  two  sheets  of  paper,  and  to  each  sheet  thereof 
subscribed  my  name,  cmd  set  my  seal ;  and  to  this,  the  last  sheet 
thereof,  I  have  here  subscribed  my  name,  and  affixed  my  seal, 

this daj  of in  the  year 

of  our  Lord^  one  thousand 

[L.S.] 
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Signed)  sealed,  declared  and  published  by  the  said 

as  and  for  his  last  will  and  testament,  in  presence  of  us,  who,  at 
his  request,  and  in  his  presence  and  in  presence  of  each  other, 
have  subscribed  our  names  as  witnesses  hereto, 

residing  at 

residing  at • 

residing  at 


CODICIL  TO  A  WILL. 

Whereas  I, ,  of  the of 

in  the  county  of and  State  of have 

made  my  last  will  and  testament  in  writing,  bearing  date  the 

day  of in  the  year  of  our  Lord  one 

thousand ,  in  and  by  which  I  have  given  cmd 

bequeathed  to  the Instituted  in  the  dty  of 

in  the  year  one  thousand , 

the  sum  of dollars. 

Now,  therefore,  I  do,  by  this  my  writing,  which  I  hereby 
declare  to  be  codicil  to  my  said  last  will  and  testament,  and  to 
be  taken  as  a  part  thereof,  order  and  declare  that  my  will  is, 

that  only  the  sum  of dollars  shall  be  paid 

to  the  said as  the  full  amount  bequeathed 

to  the  said and  that  the  residue  of  the  said 

legacy  be  given  to  the  person  who  shall  be  acting  as  treasurer, 

at  the  time  of  my  decease,  of  the located  in 

the  town  of to  be  expended  by  the 

in  the  purchase  of  books  for  the  library  of  said  association; 
and  lastly,  it  is  my  desire  that  this  codicil  be  annexed  to  and 
made  a  part  of  my  last  will  and  testament  as  aforesaid,  to  all 
intents  and  purposes. 

In  Teitimony  Whereof^  etc.    (As  in  form  of  a  WilL) 


Digitized  by 


Google 


242  MISCELLANEOUS  FOBMSt 


EXECUTOR'S  BOND. 

Know  All  Mm  hy  These  PresetUs,  That  we....... 

as  principal,  and ,  as  sureties,  and  all 

within  the  Commonwealth of 

are  hcdden  and  stand  firmly  bound  and  obliged  unto 

Judge  of  the  Probate  Court  in  and  for  the  county  of 

in  the  full  and  just  sum  of dollars,  to  be  paid 

to  said  juc^  and  his  successors  in  said  office;  to  the  true 
payment  whereof  we  bind  ourselves  and  each  of  us,  our  and 
each  of  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  by  these  presents.     Sealed  with  our  Seals.     Dated 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 

The  condition  of  this  obligation  is  such,  that  if  the  above- 
bounden executor  of  the  last  will  and  testa- 
ment of ,  late  of, deceased, 

testate,  diall, — 

First,  Make  and  return  to  the  Probate  Court  for  said  County 

of within  three  months  from  his  appointment, 

a  true  inventory  of  all  the  real  estate  and  all  the  goods,  chattels, 
rights  and  credits  of  said  testator,  which  are  by  law  to  be  admin- 
istered, and  which  shall  have  come  to  his  possession  or  knowledge; 

Second,  Administer  according  to  law  and  the  will  of  said  tes- 
tator all  the  goods,  chattels,  rights,  and  credits,  and  the  pro- 
ceeds of  all  the  real  estate  that  may  be  sold  for  the  payment  of 
debts  or  legacies,  which  shall  come  to  the  possession  of  said 
executor,  or  of  any  other  person  for  him ;  and, 

Third,  Render  upon  oath  a  just  and  true  accoimt  of  his  admin- 
istration within  one  year,  and  at  any  other  times  when  required 
by  said  Court:  then  this  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  virtue. 

[S£AI«.] 

I* [SEAI..] 

u^ [seal.] 
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Signed,  sealed,  and  delivered  in  presence  of 

88 Examined  and  approved. 


ADMINISTRATOR'S  BOND. 

Know  All  Men  by  The$e  Prnents,  That  we 

of  the  County  of ,  iemd  State  of  Illinois, 

are  held  and  firmly  bound  unto  the  people  of  the  State  of  Illinois, 

in  the  penal  sum  of Dollars,  current  money 

of  the  United  States,  which  payment  well  and  truly  to  be  made 
and  performed,  we  and  each  of  us  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly,  se^rarally  and  firmly  by 
these  presents. 

Witness  our  hands  and  seals,  this .•  •  •  •  •-•••••.•  •  •  .day  of 

A.  D.  190 

The  oondSti(m  of  the  above  obligation  is  such  that  if  the  said 

Administrat. . .  .of  all  and  singular  the 

goods  and  chattels,  rights  and  credits  of 

deceased,  do  make  or  cause  to  be  made  a  true  and  perfect  inven- 
tory of  all  and  singular  the  goods  and  chattek,  rights  and 
credits  of  the  said  deceased,  which  shall  come  to  the  hands, 

possession  or  knowledge  of  ...  .h. ... ,  the  said 

as  administrat. . . .,  or  to  the  hands  of  any  person  or  persons 
for  . . .  .h. . . .,  and  the  same  so  made,  do  exhibit  or  cause  to 

be  exhibited  in  the  County  Court  of  the  said  County  of 

agreeably  to  law ;  and  sudi  goods  and  chattels,  rights  and  credits, 
do  well  and  truly  administer,  according  to  law,  and  all  the  rest 
of  the  said  goods  and  chatteLs,  rights  and  credits,  which  shaD 
be  found  remaining  upon  the  account  of  the  said  administrat. . . , 
the  same  being  at  first  examined  and  allowed  by  tiie  Court,  shall 
deliver  and  pay  unto  such  person  or  persons,  respectively,  as 
may  be  legally  entitled  thereto;   and  further,  do  make  a  just 
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and  true  account  of  all h. . .  .actings  and  doings  therein, 

when  thereunto  required  by  the  said  Court ;  and  if  it  shall  appear 
that  any  last  will  and  testament  was  made  by  the  deceased,  and 
the  same  be  proved  in  Court,  and  letters  testamentary  or  of 

administration  be  obtained  thereon,  and  the  said 

do  in  sudi  case,  on  being  required  thereto,  render,  and  deliyer  up 
the  letters  of  administration  granted  to. .  •  .h. .  • .,  as  aforesaid, 
and  shall  in  general  do  and  perform  all  other  acts  which  may, 
at  any  time,  be  required  of. . .  .h. . .  .by  law,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

[SKAI«.] 

Residence, 

[SEAI«.] 

Residence,  

[ssii*.] 

Residence, 

SUte  of  nimois,  1 

County  of J 

I, ,  hereby  certify  that 

who  are  each 

personaDy  known  to  me  to  be  the  same  persons  whose  ncunes 
are  subscribed  to  the  foregoing  instrument,  appeared  before  me 
this  day  in  person,  and  acknowledged  that  they  signed,  sealed 
and  delivered  said  instrument  as  their  free  and  voluntary  act,  for 
the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and seal,  this 

day  of A.  D.  190. . 


N.  B. — ^The  first  names  of  the  principal  and  sureties  ^ould 
be  written  in  full,  and  the  bond  should  be  filled  up  without  inter- 
lineation or  erasure,  and  the  residmce  of  principal  and  sureties 
diould  be  given. 
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State  of  Illinois, 

County  of 

do. . . .  solemnly  swear  that 

will  well  and  truly  administer  all  and  singular  the  goods  and 

diattels,  rights,  credits  and  effects  of 

deceased,  and  pay  all  just  claims  and  charges  against h. . .  • 

estate,  so  far  as. . .  .h. . .  .goods,  chattels  and  effects  shall  ex- 
tend, and  the  law  charge and  that 

will  do  and  perform  all  other  acts  required  of by 

law  to  the  best  of knowledge  and  abilities. 


Subscribed  and  sworn  to  before  me, 

Clerk  of  the  County  Court  of County, 

this day  of A.  D.  190. . . . 

aerk. 


ADMINISTRATOR'S  DEED. 

TTiis  Indenture,  Made  this day  of 

190. . . .,  between of  the 

in  the  County  of 

and  State  of as  Administrat. . .  .of  the 

Estate  of deceased,  late  of 

in  the  State  of 

party  of  the  first  part,  and of  the 

in  the  County  of 

and  State  of party  of  the  second  part: 

Witnesseth,  That  Wheretu,   The Court 

of County,  in  the  State  of 

at  a  regular  term  thereof,  on  the day  of 

A.  D.  190 ,  in  a  certain  cause  brought  under  the  statute, 

wherein  the  said as  Administrat. . . 

of  the  Estate  of  the  said deceased, 

plaintiff. . . .,  and were 

defendants,  did  by  prd^F  dulj  entered,  empower  and  direct  the 
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said as  such  Administrat. . .  .to  sell  at 

public  vendue,  the  real  estate  of  the  said 

deceased,  hereinafter  described,  for  the  purpose  of  paying  the 
just  claims  against estate: 

And  Whereat,  Jn  pursuance  of  the  said  decretal  order  of  the 

Court  afOTtsaid,  the  said  party  of  the  first 

part,  as  such  Administrat. .  •  .as  aforesaid,  having  given  due 
puUic  notice  of  the  intended  sale,  by  caunng  a  notice  of  the 
terms,  time,  and  place  of  such  sale,  together  with  a  description 
of  the  real  estate  to  be  sdd,  to  be  previously  posted  for  four 
wedcs,  at  four  of  the  most  public  places  in  the  County  wh^e 
such  real  estate  was  sold,  and  also  to  be  published,  for  four  suc- 
cessive weeks  prior  to  said  sale,  in  the 

a  newspaper  published  in  said the  county 

where  such  real  estate  was  sold,  agreeably  to  the  order  and  direc- 

ti(m  of  the  said Court,  and  in  accordance 

with  the  statute  in  such  cases  made  and  provided,  did,  on  the 

day  of A.  D.  190. ., 

piumiant  to  the  order  and  notice  aforesaid,  sell  at  public  vendue, 

the  real  estate  of  the  said deceased, 

hereinafter  described,  to 

the  said  party  of  the  second  part,  for  the  sum  of 

Dollars,  being  the  hi^est  bidder  iiierefor: 

And,  Whereas,    The  said  party  of  the  first  part  made  and 

filed  in  the  office  of  the  Clerk  of  said Court, 

a  complete  report  of proceedings  and  sale  under 

said  order,  and  the  said Court  having 

carefully  examined  the  same  on  the day  of 

A.  D.  190. . ,  finding  the  same  correct,  did 

approve  and  confirm  the  same,  and  ordered  the  said 

as  such  Achninistrat. . . .,  to  execute,  admowledge  and  deliver 
a  deed  of  said  real  estate  to  said  party  of  the  second  i>art,  on 
complying  with  the  terms  of  said  sale: 

And,  Whereas,   The  said  party  of  the  second  part  has  in  aH 

things  complied  with  the  terms  of  said  sale  on 

part  to  be  perfcmned;  now,  therefore,  this  indenture  witnesseth, 
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that  the  said  party  of  the  first  part,  in  consideration  of  the 

pr^nises  and  the  sum  of Dollars  to 

in  hand  paid  by  the  said  party  of  the  second  part,  the  receipt 

whereof  is  hereby  acknowledged, granted, 

bargained  and  sold,  and  by  these  presents  do. . .  .grant,  bargain 

and  sell,  unto  the  said  party  of  the  second  part, 

heirs  and  assigns  Forever,  all  the  following  described  lot. . . ., 

piece,  .or  parcel,  .of  land,  situate  in  the  County  of 

and  State  of and  known  and  described  as 

follows,  to-wit: 

(Describe  real  estate  fully.) 

Together  with  AU  and  Smgtdar  the  hereditaments  and  appur- 
tenances thereunto  belonging,  or  in  anywise  appertaining,  and 
all  the  estate,  right,  title,  interest,  claim  and  demand  whatsoever, 

at  law  or  in  equity,  which  the  said deceased, 

had  at  the  time  of  his  death,  in  and  to  the  said  premises:  To 
have  and  to  hold  the  same  unto  the  said  party  of  the  second 

part, heirs  and  assigns  Forever,  as  fully  and 

effectuaDy  to  all  intents  and  purposes  in  law  as he. ... ,  the 

said  party  of  the  first  part  mi^t,  could  or  ought  to  sell  and 
convey  the  same,  by  virtue  of  the  said  decretal  order  of  the 
said Court  above  referred  to. 

In  Witneu  Whereof  ^    The  said  party  of  the  first  part,  as 

Administrate  •  •  .of  the  estate  of  the  said 

deceased, hereunto  set hand. . .  .and 

seal.  •  • .,  the  day  and  year  first  above  written. 

[SKAI«.] 

[SXAX..] 

State  of ) 

County  of j 

I in  and  for  the  said  County,  in  the 

State  aforesaid,  do  hereby  certify,  that 

Administrat. . .  .of  the  Estate  oi deceased. 
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personally  known  to  me  to  be  the  same  penon. . .  .whose  naae 

subscribed  to  the  foregoing  instrument,  appeared 

before  me  this  day  in  person,  and,  as  sudi  Administrat. ...» 
acknowledged  that. . .  .he. . .  .signed,  sealed  and  delivered  the 

said  instrument  as free  and  voluntary  act,  for  the 

uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and seal,  this 

day  of A.  D.  190 


BOND  OF  OFFICER  OF  CORPORATION  OR  SOCIETY. 

Know  AU  Men  by  These  Presents,  That 

as  principal,  and and 

as  sureties,  of  the of 

in  the  County  of and  State  of 

are  held  and  firmly  bound  unto 

of in  the  County  of 

State  aforesaid,  in  the  sum  of Dollars, 

good  and  lawful  money  of  the  United  States,  for  the  payment 
of  which  sum  well  and  truly  to  be  made,  we  bind  ourselves 
and  our  heirs,  executors  and  administrators,  jointly,  severally 
and  firmly  by  these  presents. 

Witness  our  hands  and  seals,  this day  of 

A.  D.  190.... 

The  condition  of  this  obligation  is  such  that,  whereas,  the 

above  bounden was  on  the 

day  of A.  D.  190 duly 

to  the  oflSce  of of 

for  the year. . .  .ending and  is 

about  to  assume  the  duties  of  said  ojfice;    now  if  the  said 

shall  well  and  truly  perform  the  duties 

of  said  office  of during  his  term  of  office, 

and  shall  safely  keep  and  truly  account  for  all  moneys,  goods 
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and  diattels  and  other  things  coming  to  his  hands  as  such 
during  his  term  of  ojfice,  and  at  the  expira- 
tion of  his  term  of  office,  shall  pay  over  to  his  successor  in  office, 

or  to  any  other  person  duly  authorized  by  said 

to  receive  the  same,  all  moneys,  goods  and  chattels  and  other 

things  received  by  him  as  such and  not 

otherwise  lawfully  paid  out,  and  shall  deliver  to  his  successor 
in  office,  or  other  person  appointed  to  receive  the  same,  all  prop- 
erty, books,  papers  and  other  things  in  his  hands  belonging  to 
said  office,  and  shall,  at  the  expiration  of  his  term  of  office,  or 

oftener  if  thereunto  requested  by  the  said 

render  a  just  and  true  account  of  his  doings  as  such 

then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force, 
effect  and  virtue. 


.  [SSAL.] 
.  [SSAL.] 
.  [SEAI^.] 


Approved  this day  of. 

A.  D.  190 


CONSERVATOR'S  ACCOUNT. 

State  of  Illinois,  1 
County.                  J 


In  the  County  Court  of County. 

To  the  Hon. Judge  of  said  Court: 

The  undersigned  Conservator  of would 

respectfully  submit  to  the  Court  the  following  report  of  his 

acts  and  doings  as  sudi  Conservator,  from 

190. .,  to A.  D.  190 

charge with  the-  following,  to  wit: 
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Date.  Items  of  Receipts.  Amount.     Total  Am't. 

DoUb.  Cts. 
(Total  amount  of  moneys  received  or  collected.) 
Recapitulation. 

DoDs.  Cts. 

Total  amount  received,  

"  "       paid  out,  

Balance  due,  

All  of  which  is  respectfully  submitted. 

Ccmsenrator .  •  •  • 

State  of  Illinois,  ) 
County.                  Jss. 

Conservator  of ; .  • .  .being 

duly  sworn,  says  that  the  foregoing  is  a  full  and  perfect  ac- 
count of  all  his  dealings  and  transactions,  and  of  all  monejrs  and 
effects  received  and  paid  out  by  him  on  account  of  the  said 

ward,  from  the day  of 

A.  D.  190 ,  to  the day  of 

A.  D.  190 

Conservator. . . . 

Subscribed  and  sworn  to  before  me,  this day  of 

A.  D.  190 
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CONSERVATOR'S  BOND.^ 

Know  AU  Men  by  The$e  Presents,  That  we 

of  the  County  of and  State  of  Illmois,  an 

held  and  firmly  bound  unto  the  People  of  the  State  of  Illiiioisy 

for  the  use  of an 

jpentm. .  .in  the  penal  sum  of 

Dollars  current  money  of  the  United  States,  wfaidi  payment 
well  and  truly  to  be  made  and  performed,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly,  severally  and  firmly 
by  these  presents : 

Witness  our  hands  and  seals,  this •  •  •or*  •  •  •  •  .day  of 

•  ••••••••••••••••••  x«fU  •  •  •  • 

The  condition  of  the  above  obligation  is  sudi,  that  if  the 

above  bounden who  b.  •  been  appointed 

Conservator. .  of shall  faithfully  discharge 

the  office  and  trust  of  such  Conservator. .  according  to  law,  and 
shall  make  a  true  inventory  of  all  the  real  and  persona]  estate 

of  the  said  ward  as  shall  come  to possession  or  knowledge, 

and  return  the  scune  unto  the  said  County  Court  of 

County,  at  the  time  required  by  law,  and  manage  and  dispose 
of  all  such  estate  according  to  law,  and  for  the  best  interest  of 

said  ward,  and  faithfully  discharge  h trust  in  relation 

thereto,  and  render  an  account  on  oath  of  the  property  in 

hands,  and  of  the  management  and  disposition  of  aU  sudi  eBtate» 

within  one  year  after appointment,  and  at  least  once  is 

each  year  thereafter,  and  as  mudi  oftener  as  the  Court  may 
require,  and  upon  removal  from  office,  or  at  the  expiration  of 

trust,  settle accounts  in  said  Court,  and  pay  over 

and  deliver  all  the  estate,  title  papers  and  effects  remainmg  in 
hands  or  due  from on  such  settlement,  to  the  per- 
son or  persons  lawfully  entitled  thereto,  and  shall  in  general  do 
all  other  acts  which  may,  from  time  to  time,  be  required  of 


^HurcPs  Revised  Statutes,  Chap.  86,  Sec.  8. 
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by  law,  then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

[SSAL.] 

Residence,   

[SSAI«.] 

Residence,   

[SSAL.] 

Residence,  

Approved  in  open  Court  this day  of 

••••••••••••••••• .IsHl. • • • 


BOND— CONTRACTOR'S  FOR  BUILDING. 

Kfiow  AU  Men  by  These  Presents^  That  we, 

of in  the  Coimty  of 

and  State  of  Illinois,  as  principal,  and 

and and of 

in  the  County  of and  State  of  Illinois,  as 

sureties,  are  held  and  firmly  bound  unto 

of in  the  County  of 

and  State  of  Illinois,  in  the  penal  sum  of 

Dollars,  good  and  lawful  money  of  the  United  States  of  America, 
to  be  pcud  to  the  said his  executors,  admin- 
istrators, heirs  or  assigns;  for  which  payment,  well  and  truly 
to  be  made,  we  bind  ourselves,  and  our  heirs,,  executors  and 
administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this 

day  of in  the  year  of  our  Lord  (me  thousand 

nine  hundred 


N.  B. — ^The  name  of  the  principal  and  sureties  should  be 
written  in  full  in  the  bond,  and  the  bond  should  be  filled  up 
without  interlineation  or  erasure,  and  the  residence  of  the  prin- 
cipal and  sureties  should  be  given. 


Digitized  by 


Google 


MISCELLANEOUS  FORMS.  868 

The  condition  of  this  obligation  is  such  that,  whereas,  the 

above  bounden has  this  day  made  and  entered 

into  a  contract  with  the  said to  build  for  the 

said a  certain to  be 

erected  on  Lot Block in 

(Describe  real  estate  fully.) 

County  of and  State  of  Illinois,  according 

to  certain  plans  and  specifications  heretofore  agreed  upon  be- 
tween the  said  parties  to  said  contract,  said  building  to  be  fully 

completed  and  finished  on  or  before  the 

day  of A.  D.  190. . . .,  the  same  to  be  built 

under  the  direction  of architect 

Now^  Therefore,   If  the  above  bounden 

shall  well  and  truly  perform  and  fulfill  all  the  covenants  and 

agreements  by in  said  contract  for  the  erection  and 

completion  of  said  building,  to  be  performed  and  fulfilled  as 
therein  set  forth,   and  to  the  written   approval  of  the  said 

architect,  and  will  save  and  keep  harmless 

the  said and  the  said  building  and  the  land 

on  which  the  same  is  erected,  from  all  and  every  claim  for  liens 
for  materials,  labor  or  otherwise,  incurred  by  reason  of  the  erec- 
tion or  completion  of  said  building,  and  shall  turn  over  the  said 

building  to  the  said free  and  clear  from 

all  liens  or  claims  for  materials  for  labor  then  this  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

[SEAIi.] 

[seal.] 

[SXAI««] 

Sealed  and  delivered  in  the  presence  of 
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APPLICATION  FOR  GUARDIANSHIP. 

SUte  of  Illinois  1 
Ooonty.  J 

In  the  County  Court  of County. 

To  the  HonontUe Judge  of  said  Court: 

Yowr  PetUioner reepectfully  showeth  that 

late  of  said 

County,  died,  leaving children  hereinafter  named, 

and  now  living  with that  the  said  minors 

have  no  Guardian,  and  that  the  names  and  residences  of  their 
relations  are  as  follows,  to  wit: 


Hiat  the  names  and  ages  of  said  minors  are  as  follows : 

Aged*  •  •  .years  on  the. . .  .day  of A.  D.  1. . . 

aged.  • .  .years  on  the.  • .  .day  of A.  D.  1. . . 

........ .aged. . .  .years  on  the. . .  .day  of A.  D.  1.  •  • 

aged. . .  .years  on  the. . .  .day  of A.  D.  1.  •  • 

aged. . .  .years  on  the. . .  .day  of A.  D.  1. . . 

aged. . .  .years  on  the. . .  .day  of A.  D.  1. . . 

That  said  minors  have  real  and  personal  property  in  this 
County,  to  wit: 

That  the  personal  estate  of  said  minors  consists  of 

and  the  value  of  sudi  personal  estate  does  not  exceed  the  sum 

of dollars. 

That  said  minors'  real  estate  consists  of 

That  the  gross  annual  income  of  said  minors'  real  estate  does 
not  exceed  the  sum  of dollars. 

That  the  value  of  the  improvements  and  timber  on  the  real 

estate  of  said  minors  does  not  exceed  the  sum  of 

dollars. 

That  your  petitioner. . ,  who  resides  at r*i«i 
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m of  said  minors,  and  therefore  prays  that 

may  be  appointed  Guardian  of  the  persons 

and  estates  of  said  minor. .  until arrive. . 

at  the  age  of  fourteen  years,  and  until  another  guardian  shall 
be  appointed. 


[ss« 


SUte  of  Illinois, 
County. 

being  duly  sworn,  deposeth  and  says 

that  the  foregoing  Petition  by subscribed, 

10  true  to best  knowledge  and  belief. 


Subscribed  and  sworn  to  before  me,  this, 
day  of A.  D.  190 


Qerk. 

REMOVAL  OP  CAUSE— TO  U.  S.  COURT— BOND. 
Know  AU  Men  by  These  Presents^  That  we. . 

as  principal,  and • 

of in  the  County  of 

and  State  of as  surety, 

are  held  and  firmly  bound  unto 

in  the  penal  sum  of 

dollars,  lawful  money  of  the  United  States,  for  the  payment  of 
which  well  and  truly  to  be  made,  we  bind  ourselves  and  our  heirs, 
executors  and  administrators,  jointly  and  severally  and  firmly 
by  these  presents. 

Whereat, 

principal  above  named,  has  petitioned  the 

Court  of in  the  State  of. 

for  the  removal  of  a  certain  suit  therein  pending,  wherein 
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plaintiff. .  and  the  said 

defendant. . ,  into  the  Circuit  Court  of 

the  United  SUtes  for  the District  of 

Ncfw,  Therefore^  The  condition  of  this  obligation  is  sudi  that 

if  the  above  bounden 

shaU  enter  and  file,  or  cause  to  be  entered  and  filed,  in  the  next 

Circuit  Court  of  the  United  States  in  and  for  the 

District  of on  the  first  day  of  its  next 

sessicMiy  copies  of  all  process,  pleadings,  depositions,  testimony 
and  other  proceedings  in  a  certain  suit  or  action  now  pending 

in  the  said Court  of County, 

and  State  of ,  in  which 

plaintiff. .  and 

defendant. .,  and  shaU  pay  all  costs  that  may  be  awarded  by 
said  Circuit  Court,  if  said  Circuit  Court  shall  hold  that  said 
cause  was  wrongfully  or  improperly  removed  thereto,  and  shall 
also  appear  in  said  Circuit  Court  and  enter  special  bail  in  such 
cause  if  special  bail  was  originally  required  therein,  and  shaU 
do  such  other  appropriate  acts  as  by  the  Act  of  Congress  in 
that  behalf  are  required  to  be  done  upon  the  removal  of  such 
suit  from  said  State  Court  into  the  United  States  Court,  then 
this  obligation  to  be  void,  otherwise  of  force. 

Witness  Our  hands  and  seals,  this day  of 190. .. 


.  [SEAI.] 
.[SEAI.] 


State  of ) 


County. 

• .  • being 

duly  sworn,  says  that  he  is  a  resident  and  householder  within 

the and  worth  the  sum  of 

dollars  over  and  above  all  debts  and  liabilities  which  he  owes  or 


Digitized  by 


Google 


MISCELLANEOUS  FORMS.  «67 

has  incurredy  and  exclusive  of  property  exempt  from  levy  and 
sale  under  execution. 


Swam  to  before  me  this day  of 190.  • 


United  States  of  America,  ) 
District  of J 

I  hereby  certify  that  on 

this day  of 190..,  before  me 

personally  came  and  appeared 

the  principal  in  the  within  bond,  personally  known  to  me,  and 
known  to  me  to  be  the  perscm  in  and  who  executed  the  foregoing 
bond  as  principal,  and  that  he  thereupon  acknowledged  the  same 
in  the  manner  and  form  and  for  the  purposes  therein  men- 
tioned. 


State  of 1 

YB8. 


I  hereby  certify  that  on 

this.  •  • day  of.  •  •••  • 190. .,  before  me  personally 

came  and  appeared 

to  me  well  known,  and  known  to  me  to  be  the  person  in  and  who 
executed  the  foregoing  bond  as  surety,  and  thereupon  acknowl- 
edged to  me  that  he  executed  the  same  in  the  manner  and  form 
and  for  the  purposes  therein  mentioned. 
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ADOPnaN  OP  CHILDREN— PETITION— UNDER 
LAW  OF  1907. 

(Where  a  court  has  d^riTed  reUtiTes  of  custody  of  Mid  and 
appointed  a  gnardian  with  authority  to  oonmKt  to  adoption.) 

Stete  of  niinoia,         ) 

Oranty.       j^* 

Ln  the Court  of County, 

To  the Teiin,  A.  D.  19. . 

To  the  Honorable ,  Judge  of  said  Court: 

Thg  PeiUion  of 

respectfully  shows  that  .  .h. .  reside. .  in 

in  the  County  of in  the  State  of 

Tour  Petitioner. .  Further  show. .  that  .  .he. .  desire  to  adopt 

according  to  the  Statute  in 

such  caae  made  and  pronded,  and  .  .he. .  show. .  that  said  child 
is  a.  • of  about  the  age  of yean. 

.  .he. .  further  show. .  that  the  cause  for  adoption  of  said 

rliil^   ig    ^ 

Unit  the  facts  as  to  the  parents,  gnardianB  or  near  rdatiTeB 
of  said  child  and  their  residences  (so  far  as  the  aanie  are  known 
to  your  petitioner. . )  respectively,  are  as  follows: 

Father, Residence 

Mother,   Residence 

Guardian, Residence 

Your  Petitumer. .  Further  show. .  that  the 

of  said  child  have  been  deprived  of  the  custody  of  said  duld  by 

the Court  of County,  State  of 

Illinois,  whidi  said  Court  by  an  order  entered  therein  on  the 

day  of A.  D 

appointed a  guardian  of  tiie  person 

of  sudi  ohild  in  and  by  which  order  said  court  authorized  such 
guajdian  to  consent  to  Ae  adoption  of  such  child  without 
notice  to  or  assent  by  the  person. .  so  deprived  of  such  custody. 
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and  that  said  guardian  oonaents  to  tbe  adoption  of  said  child 
by  your  petitioner. . 

Yowr  petitioner. .  further  show. .  that  .  .he of  suffi- 
cient ability  to  bring  up  said  child  and  furnish  suitable  nurture 
and  education  therefor. 

Wherefore^  Your  Petitioner. .  pray. .  this  Honorable  Court 

for  leave  to  adopt  as  .  .h. .  own  child  the  said 

and  that  the  name  of  the  said  child  may 

be  changed  to  that  of ,  and  that  such 

order  or  orders  may  be  made  as  to  law  and  justice  may  appertain. 


Attorney  for  FetitioBer.  • 
State 


of  niinois,     1 
. . . .  County.  J 


being  first 

duly  sworn,  on  oath  say. .  that  .  .he. .  ha. .  read  the  within  and 
foregoing  petition  by  .  .h. .  subscribed  and  know. .  the  contents 
thereof  9  and  that  the  same  is  true. 


Subscribed  and  sworn  to  before  me,  this day 

of A.  D.  19 


State  of  niinois,     ) 


Notary  PubUe. 

I- 

County. 

being  first  dubf 

sworn,  on  oath  say. .  that  .  .he.  •  ha. .  read  the  within  and  fore- 
going petition  by  .  .h. .  subscribed  and  know. .  the  contents 
thereof,  and  that  the  same  is  true. 


Subscribed  and  sworn  to  before  me,  this day 

of A.  D.  19 


Notary  Fublic. 
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POWER  OF  ATTORNEY. 
Know  AU  Men  by  These  Presents,  That 


of  the of County  of 

in  the  State  of ha. .  made, 

constituted  and  appointed,  and  by  these  presents  do. .   make, 

constitute  and  appoint 

of  the of Coimty  of. . 

and  State  of true  and 

lawful  Attorney. .  for and  in 

name. . ,  place  and  stead,  to 


(Describe  fully  powers  conferred.) 

giving  and  granting  unto said  Attorney. . 

full  power  and  authority  to  do  and  perform  all  and  every  act 
and  thing  whatsoever,  requisite  and  necessary  to  be  done  in  and 
about  the  premises,  as  fully,  to  all  intents  and  purposes,  as 

.might  or  could  do  if  personally  present 

at  the  doing  thereof,  with  full  power  of  substitution  and  revoca- 
tion, hereby  ratifying  and  confirming  all  that 

said  Attorney. .  or substitute  shall 

lawfully  do  or  cause  to  be  done  by  virtue  hereof. 

In  Testimony  Whereof, have  hereunto 

set hand  and  seal  this day 

of 190.. 

[SEAI.] 

[)U&AI.] 

Signed,  Sealed  and  Delivered  in  Presence  of 
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State  of. . , 
Coimtj  of. 


w. 


I, 

in  and  for^  and  reucfing  in  the  said  County,  in  the 
State  aforesaid.  Do  Hereby  Certify^  that 

personally  known  to  me  to  be  the  same  person  whose 
name subscribed  to  the  foregoing  Instru- 
ment, appeared  before  me  this  day  in  person,  and 
acknowledged  that  .  .h. .  signed,  sealed  and  deliv- 
e^A  the  said  Instrument  as free  and  vol- 
untary act,  for  the  uses  and  purposes  therein  set 
forth. 

Giroen  under  my  hand  and seal, 

the day  of A.  D.  190. . 


ARTICLES   OF   CO-PARTNERSHIP. 

Articles  of  Co-Partnership^  Made  the day 

of nineteen  hundred  and 

Between 

as  follows: 

The  said  Parties  dbo^oe  named  have  agreed  to  become  co-part- 
ners in  business and,  by  these  Presents,  do  agree  to  be 

co-partners  together,  under  and  by  the  name  or  firm  of 

in  the 

to  the  said  business  belonging,  and  to  occupy  the 

their  co-partnership  to  commence  on  the day 

of and  to  continue 


and,  to  that  end  and  purpose,  the  said. 


Digitized  by 


Google 


262  MISCELLANEOUS  FORMS. 


to  be  used  and  ^nployed  in  common  between  them,  for  the  sup- 
port and  management  of  the  said  business,  to  their  mutual  benefit 
and  advantaged 

And  it  is  Agreed  by  and  between  the  parties  to  these  Presents, 
that  at  all  times  during  the  continuance  of  their  co-partnership, 
they,  and  each  of  then,  will  give  their  attendance,  and  do  their 
and  each  of  their  best  endeavors,  and  to  the  utmost  of  their  skill 
and  power  exert  themselves  for  their  joint  interest,  profit,  benefit, 
and  advantege,  and  truly  employ,  buy,  sell,  and  merchandise 
with  their  joint  stock,  and  the  increase  thereof,  in  the  business 
aforesaid.  And  also^  that  they  shall  and  will  at  all  times  during 
the  said  co-partnership,  bear,  pay,  and  disdiarge  equally  between 
them,  all  rents  and  other  expenses  that  may  be  required  for  the 
support  and  management  of  the  said  business ;  and,  that  all  gains, 
profit,  and  increase  that  shall  come,  grow,  or  arise,  from  or  by 
means  of  their  said  business,  diall  be  divided  between  them 


and  all  loss  that  shall  happen  to  their  said  joint  business  by  ill 
commodities,  bad  d^ts,  or  otherwise,  shall  be  borne  and  paid 
between  them 


And  it  is  Agreed  by  and  between  the  said  parties,  that  there 
shall  be  had  and  kept  at  all  times,  during  the  continuance  of 
their  co-partnership,  perfect,  just  and  true  books  of  account, 
wherein  each  of  the  said  co-partners  shall  enter  and  set  down, 
as  well  all  money  by  them  or  either  of  them  received,  paid,  laid 
out,  and  expeises  in  and  about  the  said  business,  as  also  all  goods, 
wares,  commodities,  and  merchandise,  by  them  or  ^tiier  of  them 
bought  or  sold,  by  reason  or  on  account  of  the  said  business,  and 
all  matters  and  things  whatsoever  to  the  said  business,  and  the 
management  thereof,  in  anywise  belonging;  which  said  books 
shall  be  used  in  common  between  the  said  co-partners,  so  that 
either  of  them  may  have  access  thereto,  without  any  interruption 
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or  hiadraBce  of  the  other.    And  aUo^  the  said  co-partners,  <mee  in 

or  oftener,  if  necessary,  shall  make,  yield,  and  render,  each  to 
the  other,  a  true,  just,  and  perfect  inventory  and  account  of  all 
]m)fits  and  increase  by  them,  or  either  of  them,  sustained;  and 
also,  all  payments,  receipts,  disbursements,  and  all  other  things 
by  them  made,  receiyed,  disbursed,  acted,  done,  or  suffered  in 
this  said  co-partnership  and  business:  and  the  same  account 
so  made,  shall  and  will  clear,  adjust,  pay,  and  deliver,  each  to 
the  other,  at  the  time,  their  just  share  of  the  profits  so  made  as 
aforesaid. 

And  tiie  said  parties  hereby  mutually  covenant  and  agree  to 
and  with  each  other,  that  during  the  continuance  of  the  said  co- 
partnership, neither  of  them  shall  nor  will  endorse  any  note,  or 
otherwise  become  surety  for  any  person  or  persons  whomsoever, 
without  the  consent  of  the  other  of  the  said  partners.  And  at 
the  end  or  other  sooner  determination  of  their  co-partnership, 
the  said  co-partners,  each  to  the  other,  shall  and  will  make  a 
true,  just,  and  final  account  of  all  things  relating  to  their  said 
business,  and  in  all  things  truly  adjust  the  same;  and  all  and 
ev^ry  the  stodc  and  stocks,  as  well  as  the  gains  and  increase 
thereof,  which  shall  appear  to  be  remaining,  either  in  money, 
goods,  wares,  fixtures,  debts,  or  otherwise,  shall  be  divided  be^ 
tween  them 

In  Witness  Whereof,  we  hereunto  set  our  hands  and  seals,  the 
day  and  year  first  above  written. 

[SBAI.] 

•  •  •  .i.^.  • [SEAIi] 

Signed  and  Sealed  in  Presence  of 
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BILL   OF  SALE. 

Know  AU  Men  hy  These  Presents,  That ^.  .v 

of  the. in  the 

County  of and  State  of 

part. .  •  of  the  first  part,  for  and  in  consideration  of  the  sum 

of Dollars,  lawful  money  of 

the  United  States  of  America,  to in  hand  paid,  at  or 

before  the  ensealing  and  deUveiy  of  these  Presents,  by 

of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged, 
ha. .  granted,  bargained,  sold,  and  delivered,  and,  by  these 
Presents,  do. .  grant,  bargain,  sell,  and  deliver,  unto  the  said 
part. . .  of  the  second  part,  all  the  following  Goods,  Chattels, 
and  Property,  to  wit:  • .  •  • 

(Describe  fully.) 

To  Have  and  to  Hold  the  said  goods,  chattels,  and  property 
unto  the  said  part. . .  of  the  second  part, heirs,  execu- 
tors, administrators,  and  assigns,  to  and  for own 

proper  use  and  behoof,  forever. 

And  the  said  part. . .  of  the  first  part  do. .  voudi 

to  be  the  true  and  lawful  owner. .  of  the  said  goods,  diattels, 

and  property,  and  have  in full  power,  good  right, 

and  lawful  authority,  to  dispose  of  the  said  goods,  chattek,  and 

property,  in  manner,  as  aforesaid:  And do,  for 

heirs,  executors,  and  administrators,  covenant 

and  agree  to  and  with  the  said  part. . .  of  the  second  pcurt, 
to  Warrant  and  Defend  the  said  goods,  diattels  and  property 

to  the  said  part of  the  second  part, 

executors,  administrators,  and  assigns,  against  the 

lawful  daims  and  demands  of  all  and  every  person  and  persons 
whomsoever. 

In  Witness  Whereof, have  hereunto  set 
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hand. .  and  seal. .,  the day  of in 

the  year  one  thousand  nine  hundred  and 

[SEAI.] 

[sSAIi] 

Sealed  and  Deliyered  in  the  Presence  of 


Stateof ) 

County.  J 


in  and  for  said  County,  Do  Hereby  Certify  that 
this  Instrument  was  duly  acknowledged  before  me, 
by  the  above  named • . 

this day  of A.  D.  190. . 


AFFIDAVIT  OF  CLAIM  AGAINST  INSOLVENT. 

County  Court  of County, 

Term,  A.  D.  190. . 


State  of  Illinois, 

County. 

In  the  Matter  of 


[ss. 


Insolvent. 
Assignee. 


Claim  of 


being  duly  sworui 

says,  that  the  demand  of  the  said 

against  the  above-named  Insolvent,  a  copy  of  whidi  is  hereto 
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attached,  is  for 


and  that  there  is  due  to  the  said 

from  the  said  Insolvei^t,  after  allowing  to all 

payments,  deductions  and  offsets, 

Dollars.    Deponent  further  says,  that  the  said  Claimant 

resident. .  of  said County. 


StAscribed  and  Swam  to  before  me 

this day  of 

A.D.190.. 


NARR.— COMMON  COUNTS  WITH  AFFIDAVIT. 

In  the Court  of County. 

Term,  A.  D.  190. . 

State  of  Illinois,    1 
County.  J 


Plaintiff. .  in  this  suit,  by Attorney. ., 

complain. .  of 

Defendant. .  in  this  suit,  sunmioned,  etc,  of  a  plea  of  trespass, 
on  the  case  on  pnmiises : 

For  that  Whereas^  The  said  Defendant. .,  heretofore,  to  wit: 

On  the day  of in  the 

ye€Lr  of  our  Lord  One  Thousand  Nine  Hundred 

at to  wit:  at  the  County 

aforesaid,  became  and •  •  •  .indebted  to  the  said  plaintiff. . 

in  the  sum  of • 

Dollars  of  lawful  money  of  the  United  States  of  America,  for 
divers  goods,  wares  and  merchandise,  by  the  said  plaintiff. . 
before  that  time  sold  and  delivered  to  the  said  defendant,  .and 
at  the  special  instance  and  request  of  the  said  defendant. . ., 
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and  being  so  indebted  to  the  said  plaintiff...,  the  said  de- 
fendant. .,  in  consideration  thereof,  afterwards,  to  wit:  on  the 
same  day  and  year,  and  at  the  place  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  plaintiff. . .  well  and 
truly  to  pay  unto  the  said  plaintiff. . .  the  sum  of  money  last 
mentioned,  when  the  said  defendant. . .  should  be  thereunto 
afterwards  requested. 

And  Whereas^  alsOy  The  said  defendant. . .  afterwards,  to  wit: 
on  the  same  day  and  year,  and  at  the  place  aforesaid,  in  con- 
sideration that  the  said  plaintiff. . .  had  before  that  time,  at  the 
like  special  instance  and  request  of  the  said  defendant. . .  sold 
and  delivered  to  the  said  defendant. . .  divers  other  goods,  wares 
and  merchandise  of  the  said  plaintiff. . .  the  said  defendant.  . . 
then  and  there  undertook,  and  faith- 
fully promised  the  said  plaintiff. . .  that  the  said  defendant. . . 
would  well  and  truly  pay  to  the  said  plaintiff. . .  so  much  money 
as  the  last  aforesaid  goods,  wares,  and  merchandise,  at  the  time 
of  the  sale  and  delivery  thereof,  were  reasonably  worth  when 
the  said  defendant . . .  should  be  thereunto  afterwards  requested ; 
and  the  said  plaintiff. . .  aver. . .  that  the  said  goods,  wares, 
and  merchandise  last  mentioned,  at  the  time  of  the  sale  and 

delivery  thereof  were  reasonably  worth  the  further  sum  of 

Dollars,  of  like  lawful  money  as  afore* 

said,  to  wit:  at  the  place  aforesaid,  whereof  the  said  defendant. . 
afterwards,  on  the  same  day  and  year,  and  at  the  place  aforesaid, 
had  notice. 

And  WhereM,  also.  The  said  defendant...,  afterwards,  to 
wit:  on  the  same  day  and  year,  and  at  the  place  aforesaid, 

indebted  to  the  said  plaintiff. . .   in  the  further 

sum  of Dollars,  of  like  lawful 

money  as  aforesaid,  for  money  before  that  time  lent  and  ad- 
vanced by  the  said  plaintiff. . .  to  the  said  defendant. . .  and  at 

the  like  request  of  the  said  defendant And  in  the  like  sum 

for  other  money  by  the  said  plaintiff. . .  before  that  time  paid, 
laid  out  and  expended  for  the  said  defendant. . .  and  at  the 
like  request  of  the  said  defendant. . . .  And  in  the  like  sum  for 
other  money  by  the  said  defendant. . .   before  that  time  had 
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and  received  to  and  for  the  use  of  the  said  plaintiff. . . .  Ami 
in  the  like  sum  for  other  money  before  that  time  and  then  due 
and  owing  the^said  plaintiff. . .  for  interest  upon  and  for  tlie 
forbearance  of  divers  other  sums  of  money  before  that  time  and 
then  due  and  owing  from  said  defendant. . .  to  said  plaintiff. .  • 
And  in  the  like  simi  for  the  price  and  value  of  work  then  done 
and  material  for  the  same  provided  by  the  said  plaintiff. . .  (or 
the  said  defendant. . .  and  at  the  like  special  request  of  the  said 
defendant. . . .  And  being  so  indebted,  the  said  defendant. . . 
in  consideration  thereof,  afterwards,  to  wit:  on  the  same  day 
and  year,  and  at  the  place  aforesaid under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff. . . 
well  and  truly  to  pay  unto  the  said  plaintiff. . .  the  several  sums 
of  money  in  this  count  mentioned,  when  the  said  defendant. .  • 
should  be  thereunto  afterwards  requested. 

And  Whereas,  also.  The  defendant...,  afterwards,  to  wit: 
on  the  day  and  year  last  aforesaid,  and  at  the  place  last  afore- 
said, accounted  together  with  the  said  plaintiff. . .  of  and  con- 
cerning divers  other  sums  of  money,  before  that  time  due  and 
owing  from  the  said  defendant. . .  to  the  said  plaintiff. . .  and 
then  and  there  being  in  arrears  and  unpaid,  and  upon  such 

accounting  the  said  defendant. . .  then  and  there 

found  to  be  in  arrears  and  indebted  to  the  said  plaintiff. . .  in 

the  further  sum  of Dollars 

of  like  lawful  money  as  aforesaid.  And  being  so  found  in 
arrears  and  indebted  to  the  said  plaintiff.  . .  the  said  defendant 
...  in  consideration  thereof,  afterwards,  to  wit :  on  the  day  and 

year  last  aforesaid,  and  at  the  place  last  aforesaid, 

undertook  and  then  and  there  faithfully  promised  the  said  plain^ 
tiff. . .  well  and  truly  to  pay  unto  the  said  plaintiff. . .  the  sum 
of  money  last  mentioned,  when  the  said  defendant. . .  should  be 
thereunto  afterwards  requested. 

Nevertheless,  The  said  defendant...  (although  often  re- 
quested, etc.,)  ha. . .  .  not  yet  paid  the  said  several  simis  of 
money  above  mentioned,  or  any  or  either  of  them,  or  any  part 
thereof,  to  the  said  plaintiff. . . ,  but  to  pay  the  same  or  any  part 
thereof  to  the  said  plaintiff. . .  the  said  defendant..^   ha. .  •  - 
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hitherto  altogether  refused,  and  still  do. . . .  refuse,  to  the  dam- 
age of  the  said  plaintiff. .  .  of 

Dollars,  and  therefore  the  said  plaintiff. . .  bring. . ,  suit,  etc. 


Plamtiff's  Attorney. 
COPY  OF  ACCOUNT  SUED  ON. 


To Dr. 

To  goods,  wares,  and  merchandise,  sold  and  delivered  $ 

To  money  lent  and  advanced  -         -         -         $ 

To  money  paid,  laid  out,  and  expended  -         -     $ 

To  money  had  and  received,  to  and  for  the  use  of 

said  Plaintiff $ 

To  money  due  for  interest  and  forbearance  -     $ 

To  labor,  services  and  material      -         -         -         $ 

To  balance  due  on  account  stated        -         -         -     $ 

PLAINTIFF'S  AFFIDAVIT  OF  AMOUNT  DUE. 


.  Court  of County. 

Term,  A.  D.  19. . . 


of  Illinois,     ) 
. . .  .County.  J 


b«ng  duly  sworn,  says,  that  the  demand  of  the  plaintiff  in  the 
aix>ve  entitled  cause  is  for 


and  that  there  is  due  to  the  plaintiff. .   from  the  defendant.  ., 

after  allowing  to all  just  credits,  deductions  and 

set-offs, Dollars. 

Subscribed  and  Sworn  to  before  me  this 

day  of 19. . . 
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ORAL  INTERROGATORIES  — DEDIMUS  — COURT  OF 

RECORD. 


State  of  Illinois, 
County 


The  People  of  the  State  of  lUmoii. 


To 

Whereas^  It  has  been  represented  to  us  that. 


material  witness — in  a  certain  cause  now  pending  in  our. 

Court  of County,  in  and  for  the  County  of. 

aforesaid,  between 

plaintiff  and 


defendant. .,  and  that  the  said  witness. .  reside. .  at 

aforesaid,  without  the  said  State  of  Dlinois,  and  that 

personal  attendance  cannot  be  procured  at  the  trial  of  the  said 
cause:  Now,  know  ye,  that  we,  having  confidence  in  your  pru- 
dence and  fidelity,  have  appointed  you  Commissioner. .,  to  ex- 
amine the  said  witness. . ,  and  do  therefore  authorize  and  require 
you  to  cause  the  said  witness. .  to  come  before  you  at  the  office 

of No Street, 

in  the of aforesaid,  and  on  the  oath 

or  affirmation  of  the  said  witness. .,  by  you  first  duly  in  that 
behalf  administered,  faithfully  to  take  the  deposition . .  of  the 
said  witness. .    upon  all  interrogatories  to  be  propounded  to 

orally,  pursuant  to  the  notice  attached 

to  these  Presents,  both  on  the  part  of  the  said  plaintiff. .  and 

of  the  said  defendant. .  and  none  others,  on  the 

day  of 19 .  . ,  and  to  continue  said  examination 

from  day  to  day  until  completed ;  and  the  same  when  thus  taken, 
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together  with  this  commission  and  all  exhibits  and  the  said 

interrogatories,  to  certify  into  our  said Court  of 

County  with  the  least  possible  delay. 

Witness,   Clerk  of  said 

Court,  and  the  seal  thereof,  at in 

said  County,  this day  of 

A.  D,19... 


Cleric. 


INSTRUCTIONS. 

As  to  the  Mode  of  Taking,  Certifying  and  Returning  Depos 
tions  According  to  the  Statute  Laws  of  lUinois. 


1.     CAPTION  TO  THE  DEPOSITION. 


**The  Deposition  of of  the  County  oi 

and  State  (or  Territory)  of ,  a 

witness  of  lawful  age,  produced,  sworn  and  examined  upon  his 

corporal  oath,  on  the day  of in  the 

year  of  our  Lord  nineteen  himdred at  the  office  of 

in  the  town  (or  city)  of in  the 

County  of and  State  (or  Territory)  aforesaid,  by 

me a  Commissioner  (or  "by  us,*'  if 

more  than  one  Commissioner,  inserting  all  the  names  of  the  Com- 
missioners,)  duly  appointed  by  a  Dedimus  Potestatem,  or 

Commission  issued  out  of  the  Clerk's  office  of  the 

Court  of County,  in  the  State  of  Illinois,  bear- 
ing Teste  in  the  name  of Clerk  of  the 

Court  of County,  with  the  seal 

of  said  Court  affixed  thereto,  and  to  me  (or  "us,"  if  more  than 
one)  directed  as  such  Commissioner  (or  Commissioners)  for  the 

examination  of  the  said ,  a  witness  in  a  certain 

suit,  and  matter  in  controversy  now  pending  and  undetermined 
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in  the  said Court  of County,  wherein 

is  plaintiiF,  and is  defendant,  in 

behalf  of  the  said upon  all  interrogatmes  to  be 

propounded  to  said  witness  orally  in  accordance  with  the  said 
Commission,  and  the  notice  thereto  attached  and  upon  none 

others.    The  said being  first  duly  sworn  by  me  (**or 

by one  of  the  said  Commissioiiers,''  if  more  than 

one)  as  a  witness  in  the  said  cause,  previous  to  the  ccMumenoe- 
ment  of  his  examination,  to  testify  the  truth  as  well  on  the  part 
of  the  plaintiff  as  the  defendant,  in  relation  to  the  matters  in 
controversy  between  the  said  plaintiff  and  defendant,  so  far  as 
he  should  be  interrogated,  testified  and  deposed  as  follows : 

"Interrogatory  First,"  (here  insert  the  first  interrogatory.) 

"Answer  to  first  Interrogatory,"  (here  insert  the  answer,)  and 
so  on  successively  in  the  order  in  which  the  interrogatories  may 
be  propounded  and  answered.  Then  follow:  "Cross  interroga- 
tories and  answers  thereto  by  the  witness  on  the  part  of  the 
defendant,"  (or  plaintiff,  as  the  case  may  be.)  (Here  again 
write  down  the  interrogatories  and  answers,  successively,  in  the 
order  aforesaid.)  After  the  deposition  is  taken,  the  interroga- 
tories and  answers  should  be  read  over  to  the  witness,  and  if  he 
assents  to  the  truth  of  the  answers  as  written  down  the  witness 
will  then  sign  his  name  at  the  bottom  of  the  deposition,  and 
swear  to  the  truth  of  it  before  the  Commisaioner,  (or  before  one 
of  the  Commissioners,  if  more  than  one.)  This  oath  is  in  addi- 
tion to  the  preliminary  oath,  which  is  administered  previous  to 
the  commencement  of  his  examination. 

The  Commissioner  should  then  certify  as  to  the  time,  place 
and  m€umer  of  taking  the  deposition,  as  follows : 

I of  the  County  of and 

State  (or  Territory)  of ,  a  commissioner  duly  ap- 
pointed to  take  the  deposition  of  the  said ,  a  witness 

whose  name  is  subscribed  to  the  foregoing  deposition,  do  hereby 
certify,  that  previous  to  the  commencement  of  the  examination 

of  the  said as  witness  in  the  suit  between  the  said 

plaintiff,  and  the  said defendant,  he 

was  duly  sworn  by  me  as  such  Commissioner  (or  "by , 
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one  of  said  Commissioners,"  if  more  than  one,)  to  testify  the 
truth  in  relation  to  the  matters  in  controversy  between  the  said 

plaintiff,  and  the  said defendant,  so 

far  as  he  should  be  interrogated  concerning  the  same;  that  the 
said  deposition  was  taken  at  my  office  in  the  city  (or  **town'') 

of ,  in  the  county  of and  State  (or 

^Territory'*)  of on  the day  of 

A.  D.  19. . ;  and  that  after  said  deposition  was  taken  by  me  (or 
**us")  as  aforesaid,  the  interrogatories  and  answers  thereto  as 
written  down,  were  read  over  to  the  said  witness ;  and  that  there- 
upon the  same  was  signed  and  sworn  to  by  the  said  deponent 
before  me  (or  "us") ;  the  oath  being  adminis- 
tered by one  of  said  Commissioners,  (where  there 

are  more  than  one)  as  such  Commissioner,  at  the  place,  and  on 
the  day  and  year  last  aforesaid,  and  that  said  deposition  was 
retained  by  me  until  sealed  up  and  directed  to  the  said  Clerk, 
who  issued  the  same. 

(Signed),     " Commissioner." 

(The  foregoing  certificate  of  the  commission  should  be  at 
the  foot,  or  bottom  of  the  deposition,  immediately  following  the 
signature  of  the  witness.) 

The  Commissioner  should  then  fold  up  the  deposition  thus 
taken  and  certified,  together  with  the  commission  and  interrog^ 
atories,  and  all  exhibits  (if  any)  produced  on  the  examination, 
properly  marked  or  lettered,  as  "Exhibit  A,"  "Exhibit  B,"  etc., 
and  enclose  the  whole  in  a  suitable  wrapper  or  envelope,  and  then 
seal  up  the  same  securely  with  three  seals,  writing  his  name 
transversely  across  the  middle  seal;  or,  if  two  Commissioners, 
they  will  each  write  their  names,  one  on  each  of  the  outside 
seals;  or  if  three  Commissioners,  then  each  one  will  write  his 
name  across  one  of  the  seals  in  manner  aforesaid.  The  Commis- 
sioner (or  Commissioners)  will  also  endorse  the  names  of  the 
parties  to  the  suit,  transversely  across  one  end  of  the  package 
thus  sealed  up,  according  to  the  proper  title  of  the  suit,  and 
direct  the  same  to  the  proper  address  of  the  Clerk  of  the  Court, 
who  may  issue  the  Commission,  and  transmit  the  same  by  mail 
to  the  proper  postoffice.     Neither  of  the  parties  to  the  suit,  or 
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your  petitioner  now  applies,  praying  that  a  writ  of  habeas  cor- 
pus, to  be  directed  to  the  said 

may  issue  in  this  behalf  pursuant  to  the  statute  in  such  case  made 
and  provided,  so  that  your  petitioner  may  he  forthwith  l»ought 
before  this  Honorable  Court  to  do,  submit  to  and  receive  what 
the  law  may  require. 


?.}' 


Attorney  for  Relator. 


State  of  Illinois,    , 


.  County. 


the  petitioner  above  named,  being  first  duly  sworn,  on  oath,  says, 
that  he  has  heard  read  the  foregoing  petition  by  him  subscribed, 
and  knows  the  contents  thereof,  and  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  the  matters  and  things  therein 
stated  to  be  upon  information  and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true. 

Subscribed  and  Sworn  to  by  the  said 

this day  of A.  D.  19. . ,  before  me, 


NARR.  IN  REPLEVIN.    TAKING— DETAINING— 
TROVER. 

In  the Court  of County, 

Term,  19... 

State  of ) 

County  of J 

w. . . .  summoned  to  answer 

of  a  plea  wherefore,  .he.  .took 

the  goods  and  chattels  of  the  said  plaintiff.  •  and  wrongfully 
detained  the  same  until,  etc. 
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And  thereupon.  The  said  plainti£P. . ,  by 

Attorney..,  complain..:     For  that  the  said  defendant..,  on 

the day  of in  the  year  19..,  at 

in  the  county  aforesaid,  wrongfully 

took  the  goods  and  chattels,  to  wit: 

(Describe  property  fully.) 

of  the  said  plaintiff. . ,  of  the  value  of 

Dollars,  and  wrongfully  detained  the  same  until,  etc. 

And  alio.  Wherefore,  The  said  defendant. .  wrongfully  de- 
tained the  goods  and  chattels  of  the  said  plaintiff. .  until,  etc.: 

For  that  the  said  defendant. .,  on  the day  of 

in  the  year  19. . ,  in  the  county  aforesaid,  other 

the  goods  and  chattels  of  the  said  plaintiff. .,  to  wit: 

(Describe  property  fully.) 

of  the  value  of Dollars, 

wrongfully  detained  until,  etc 

And  also,  for  that.  Whereas,  The  said  plaintiff. .,  on  the  day 
last  aforesaid,  in  the  county  aforesaid,  w lawfully  pos- 
sessed, as  of  .  .h. . . .,  own  property,  of  certain  other  goods  and 
chattels,  to  wit: 

(Describe  property  fully.) 

of  ihe  value  of .- Dollars; 

and  being  so  possessed  thereof,  the  said  plaintiff. .  afterwards, 
to  wit:  on  the  same  day,  there  casually  lost  the  last-mentioned 
goods  and  chattels  out  of  .  .h. . . .  possession,  and  the  same 
afterwards,  to  wit:  on  the  same  day,  there  came  to  the  possession 
of  the  said  defendant. .,  by  finding;  yet  the  said  defendant. ., 
well  knowing  the  last-mentioned  goods  and  chattels  to  be  the 
property  of  the  said  plaintiff. .,  ha. .  not  as  yet  delivered  the 
same,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said 
plaintiff. .,  though  often  thereto  requested,  but  ha. .  hitherto 
refused  so  to  do,  and  afterwards,  to  wit:  on  the  same  day,  th^re 
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fl 

converted  and  disposed  of  the  last-menticmed  goods  and  diattels 

to  .  .h own  use. 

Wherefore^  The  said  plaintiff.,   say.,  that   .  .h in- 
jured and  ha. .  sustained  damage  to  the  amount  of 

Dollars,  and  therefore  .  .he. .  bring. .   .  .h. . 

suit,  etc 

^l€X».  •••• 

PlamHff..  Attorney.. 
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QUESTIONS  FOR  STUDENTS. 


The  questions  are  numbered  to  correspond  with  the  sections 
in  this  book.  The  answers  and  references  for  further  study  may- 
be obtained  by  referring  to  the  corresponding  sections. 

PUBLIC  INTERNATIONAL  LAW- 
CHAPTER  I. 

1950.  What  may  be  said  as  to  the  existence  of  inter- 
national rules  with  the  Greeks?  How  were  captives 
treated?  Did  the  Greek  writers  mention  the  subject  of 
International  Law? 

1951.  Explain  the  status  of  International  Law  un- 
der the  Romans.  What  was  the  Jus  Gentium  of  the 
Romans?    How  was  war  declared? 

1952.  What  may  be  said  as  to  the  Roman  Civil  Law? 
How  was  it  uMule  up? 

1958.  Describe  the  conditions  existing  in  the  middle 
ages  as  to  International  Law. 

1954.  What  were  the  ameliorating  influences  from 
the  tenth  to  the  sixteenth  century?   Describe  each  fully. 

1955.  Explain  the  status  of  International  Law  in 
the  sixteenth  century.  What  events  tended  to  assist  the 
development  of  international  regulations? 

1956.  When  was  the  first  book  on  International 
Law  written?  By  whom  was  it  written?  Explain  fully 
the  method  of  treating  the  subject  in  this  great  work. 
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1957.  Mention  the  other  well  known  writers  on  In- 
ternational Law.  What  Americans  have  written  books 
on  the  subject? 

1968.  What  may  be  said  as  to  the  plan  followed  by 
the  earlier  writers  on  International  Law?  What  writ- 
ers seek  to  combine  the  earlier  and  modem  methods? 

CHAPTER  II. 

1959.  What  rights  are  recognized  as  belonging  to  a 
state  or  nation?  Resulting  from  these  rights  which  are 
recognized  by  civilized  nations  upon  what  propositions 
does  International  Law  rest?  Is  this  recognition  of 
binding  rules  tiie  result  of  legal  or  moral  principles? 

1980.  What  are  the  objections  to  the  term  "Inter- 
national Law?"  What  other  tenns  have  been  suggested 
and  used  to  designate  the  subject? 

1961.  Upon  what  sanctions  does  International  Law 
rest?    Describe  fully. 

1962.  What  other  terms  have  been  used  to  desig- 
nate the  subject  now  known  as  International  Law? 

1968.  Into  what  branches  is  International  Law  di- 
vided?   Describe  each  branch. 

1964.  How  is  International  Law  distinguished  from 
the  Municipal  Law?  To  what  extent  are  the  principles 
of  International  Law  recognized  by  the  Mimicipal  Law? 
What  provision  in  &e  United  States  Constitution  in  this 
regard? 

1965.  What  may  be  said  as  to  the  rules  of  Interna- 
tional Law  expanding?   How  is  such  a  change  made? 
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1966.  What  are  the  sources  of  the  rules  of  Interna- 
tional Liaw?  Explain  how  International  Law  results 
from  Treaties.  Since  what  date  have  Treaties  come  to 
be  regarded  as  a  source  of  international  law? 

1967.  What  may  be  said  of  Manifestoes  at  the  out- 
break of  a  war  as  a  source  of  International  Law? 

1968.  What  may  be  said  as  to  Diplomatic  Corres- 
pondence constituting  a  source  of  International  Law? 
What  are  the  government  publications  called  in  the  lead- 
ing countries? 

1969.  What  are  prize  courts,  and  how  are  they  con- 
stituted? What  may  be  said  as  to  prize  courts  and  In- 
ternational Tribunals  as  a  source  of  International  Law? 
What  may  be  said  as  to  the  establishment  of  a  perma- 
nent International  Tribunal? 

1970.  What  other  sources  of  International  Law  can 
you  mention  and  describe?  What  were  some  of  the  early 
marine  codes,  and  what  effect  have  they  had  on  modem 
marine  codes? 

CHAPTER  III. 

1971.  What  is  meant  by  a  state?  How  does  a  state 
differ  from  a  religious  society  or  a  corporation?  What 
number  of  persons  is  necessary  to  constitute  a  state? 
What  is  the  distinction  between  a  state  and  a  nation? 

1972.  What  does  international  law  recognize  as  to 
states? 

1978.  What  is  included  in  the  recognition  of  the  in- 
dependence of  a  state? 
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1974.  What  is  meant  by  territorial  inviolability? 
Explain  fully  what  is  meant  by  the  ''marine  belt,"  its 
extent,  and  the  different  claims  that  have  been  set  up  in 
regard  to  it.  What  are  the  rights  of  a  nation  within  its 
marine  belt?  .Df  other  nations?  What  is  the  doctrine 
of  international  law  in  regard  to  the  high  seas?  What 
is  the  rule  as  to  gulfs,  bays  and  straits? 

1975.  Discuss  the  right  of  a  state  to  control  its  riv- 
ers. What  questions  arise  where  a  river  flows  through 
two  or  more  states?  How  are  the  questions  answered? 
What  was  the  controversy  as  to  the  navigation  of  the 
Mississippi  and  St.  Lawrence?  How  are  these  contro- 
versies settled? 

1976.  Discuss  the  rights  of  a  state  over  its  canals. 

1977.  What  rights  has  a  state  over  its  ships  on  the 
high  seas,  and  what  doctrine  prevails  as  to  ships  on  the 
high  seas?  What  distinction  as  to  the  nature  of  the 
offence  is  made?  What  is  the  rule  as  to  public  vessels 
of  a  state  within  a  foreign  harbor?  Who  may  punish 
acts  of  piracy? 

1978.  Discuss  the  right  of  a  state  to  choose  its  own 
government.  When  a  state  changes  its  government  may 
it  repudiate  its  former  debts?  When  may  a  state  be  in- 
terfered with  as  to  its  form  of  government?  What  is 
the  theory  of  balance  of  power  between  European 
states?  Was  the  act  of  Spain  and  France  in  setting  up 
a  government  in  Mexico  justifiable? 

1979.  What  may  be  said  of  the  right  of  a  state  to 
self-preservation  and  protection?    What  steps  may  a 


Digitized  by 


Google 


QUESTIONS  FOR  STUDENTS.  883 

state  take  to  repel  invasion?    What  did  Canada  do  in 
this  regard  in  1887? 

1980.  Discuss  the  right  of  a  state  to  acquire  terri- 
tory.   May  territory  be  ceded  by  one  state  to  another? 

1981.  What  may  be  said  as  to  the  right  of  a  state  to 
administer  its  domestic  affairs? 

1982.  What  may  be  said  as  to  the  right  of  a  state  to 
protect  and  extend  its  commercial  development?  What 
is  meant  by  territory  being  within  the  "sphere  of  influ- 
ence" of  another  state? 

1988.  Explain  fully  what  is  meant  by  the  equality  of 
states. 

1984.  Explain  what  is  meant  by  dependent  or  pro- 
tected states,  and  give  examples. 

1985.  Explain  fully  how  a  new  state  or  government 
may  be  recognized.  Illustrate  by  examples.  What  is 
meant  hy  a  de  facto  government?  When  is  a  new  gov- 
ernment entitled  to  be  recognized  by  other  states? 

1986.  What  distinction  between  recognizing  the  bel- 
ligerent rights  of  insurgents  and  the  recognition  of  their 
independence?  What  effect  does  the  recognition  of  in- 
surgents have  on  the  liability  of  the  parent  state? 

1987.  Explain  and  discuss  the  origin,  effect  and  ap- 
plication of  the  Monroe  Doctrine,  and  what  was  claimed 
for  it  by  the  various  public  men.  Has  the  doctrine  ever 
been  defined  by  Congress?  Has  it  ever  been  expressly 
admitted  or  accepted  by  other  nations?  What  is  the 
purpose  of  the  United  States  in  asserting  the  Monroe 
Doctrine? 


Digitized  by 


Google 


884  PUBLIC  INTERNATIONAL  LAW. 

1988.  What  may  be  said  as  to  the  origin  of  the  estab- 
lishment of  embassies  and  consulates?  Name  and  de- 
scribe the  four  orders  of  ministers.  Is  it  imperative  for 
a  nation  to  send  ministers?  What  distinction  as  to  pow- 
ers in  the  various  orders  of  ministers?  What  is  the 
method  by  which  a  minister  communicates  with  the  Pres- 
ident in  this  country?  What  may  be  said  as  to  the  rights 
of  a  state  to  refuse  to  receive  a  particular  person  as  min- 
ister or  request  his  recall?  Give  examples  illustrating 
this  right.    May  women  be  ministers? 

1989.  What  are  the  privileges  and  exemptions  of 
ministers?  What  is  meant  by  the  theory  of  extra-terri- 
toriality?  If  a  minister  embarks  in  trade  is  such  prop- 
erty exempt  from  taxation?  What  is  the  reason  for 
giving  a  minister  special  immimities  as  to  couriers  and 
dispatches?  What  is  the  right  of  a  minister  to  cross  a 
third  state  in  going  to  the  state  to  which  he  is  accredited? 

1990.  What  is  the  importance  of  the  consular  bu- 
reaus at  present?  Explain  the  origin  of  consulates. 
What  was  the  original  functions  of  consuls?  What  is 
the  obligation  of  a  state  to  receive  consuls?  What  may 
be  said  as  to  the  inmiunities  of  consuls?  With  whom 
does  the  consul  hold  communication  in  the  state  to  which 
he  is  sent?    Who  may  act  as  consul? 

1991.  What  are  the  duties  of  consuls?  Describe 
fully.  What  other  powers  do  consuls  have  in  some  of 
the  original  countries?  Why?  What  may  be  said  as  to 
consular  courts,  and  how  they  are  conducted? 

1992.  What  are  the  classes  of  consular  offices  main- 
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tained  by  the  United  States?  What  salaries  are  paid  to 
consuls?  What  classes  of  this  service  are  under  civil 
service  regulation? 

CHAPTER  IV. 

1998.  What  are  the  measures  or  restraint  ^ort  of 
war  whidi  a  state  may  adopt  towards  another  state?  Dis- 
cuss and  explain  what  is  meant  by  "retorsion/'  By  re- 
prisals. What  is  meant  by  embargo  or  non-intercourse? 
When  did  the  United  States  employ  such  acts  towards 
other  nations?  Explain  the  meaning  and  purpose  of  a 
pacific  blockade.  What  is  the  purpose  of  retaliatory 
acts,  and  how  may  they  be  enforced  ?  What  is  meant  by 
qua^i  or  limited  war? 

1994.  Explain  how  claims  or  controversies  be- 
tween nations  may  be  settled  by  arbitration  or  amicable 
settlement.  When  may  a  third  state.  oflFer  its  services 
in  the  settlement  of  disputes  between  other  nations? 

1995.  Define  war,  and  give  the  meaning  of  what 
may  be  called  the  kinds  of  war. 

1996.  What  may  be  said  as  to  the  commencement 
of  a  war?  Is  a  declaration  or  notice  necessary  to  the 
commencement  of  a  war?  What  is  meant  by  a  mani- 
festo ?    To  whom  is  it  usually  addressed  ? 

1997.  When  is  it  proper,  for  other  nations  to  recog- 
nize the  belligerency  of  insurgents? 

1998.  Describe  the  effect  and  consequences  under 
international  law  resulting  from  the  recognition  of  the 
belligerency  of  insurgents. 
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1999.  What  is  the  effect  of  war  and  hostilities  on 
existing  treaties?  What  classes  of  treaties  are  not  abro- 
gated? 

2000.  What  is  the  effect  of  war  on  the  intercourse 
and  commercial  relations  between  citizens  of  the  con- 
tending states? 

2001.  Who  may  engage  in  the  war?  How  may  vol- 
unteer troops  be  used? 

2002.  What  rights  have  citizens  of  one  country  at 
war  with  another  in  the  territory  of  the  latter?  What 
may  be  done  with  them  at  the  outbreak  of  war?  What 
becomes  of  their  property? 

2008.  What  sorts  of  property  belonging  to  the  en- 
emy may  be  confiscated  in  war?  How  is  this  confisca- 
tion effected?    Are  public  debts  confiscable?    Why? 

2004.  What  is  the  effect  of  war  on  the  commercial 
relations  of  the  contending  states,  and  what  is  the  effect 
upon  existing  coptracts?  On  contracts  made  during  the 
existence  of  the  war? 

2006.  What  is  meant  by  a  privateer?  Explain  to 
what  extent  privateering  has  been  abolished?  Are  we 
bound  by  the  principles  of  the  Declarittion  of  Paris? 

2006.  Discuss  what  acts  and  practices  may  be  done 
in  carrying  on  war  and  what  may  not  be  done.  When  is 
the  destruction  of  property  justified?  What  acts  are 
considered  barbarous  and  inhimian  in  war? 

2007.  What  may  be  said  as  to  the  use  of  deceit  and 
stratagems  in  the  conduct  of  war?  What  may  not  be 
done  in  this  respect? 
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2008.  What  may  be  said  as  to  the  right  to  destroy 
or  obstruct  harbors  in  prosecuting  a  war? 

2009.  What  classes  of  property  may  be  seized  on 
land  in  war  times  ?  What  classes  of  property  are  usually 
exempt  from  seizure? 

2010.  What  classes  of  property  may  be  seized  by  the 
belligerents  on  the  high  seas?  What  change  was  made 
by  the  Declaration  of  Paris  in  this  regard?  Is  the 
United  States  bound  by  this  provision?  What  was  the 
doctrine  advocated  by  Mr.  Marcy  as  to  the  exemption 
of  neutral  ships  carrying  private  property  of  the  bellig- 
erents?   How  is  title  to  property  at  sea  secured? 

2011.  What  is  the  purpose  of  a  prize  court?  What 
method  of  procedure  is  followed  by  them?  What  stand- 
ing has  the  enemy  in  prize  coiuts?  Where  may  they  be 
held?  What  is  the  rule  as  to  allowing  captured  vessels 
in  neutral  ports? 

2012.  Explain  and  discuss  the  rights  and  duties  of 
neutral  states  towards  the  belligerents  in  war.  What  is 
meant  by  neutrality?  By  permanent  neutrality?  What 
regulations  as  to  the  vessels  of  belligerents  prevail  un- 
der neutrality  laws?  What  may  a  neutral  state  do 
towards  aiding  a  belligerent?  Towards  furnishing  arms 
and  supplies?    Making  loans  of  money? 

2018.  What  may  be  said  as  to  the  neutrality  laws 
of  the  United  States,  their  extent  and  acceptance  by 
other  nations? 

2014.  What  acts  may  neutral  nations  do  in  regard 
to  assisting  suffering  belligerents?    To  what  extent  may 
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they  furnish  coal  to  war  vessels,  or  sell  arms  and  sup- 
plies ?    Sell  or  build  war  vessels  ? 

2015.  What  determines  the  neutral  diaracter  of 
property?  What  are  the  provisions  of  the  Declaration 
of  Paris  as  to  the  protection  of  neutral  commerce?  What 
contention  do  we  make  as  to  this? 

2016.  Discuss  the  rights  of  neutrals  under  the  Dec- 
laration of  Paris.  What  questions  arise  from  our  not 
having  agreed  to  the  provisions  of  the  Declaration  of 
Paris? 

2017*  What  is  included  within  the  term  ccmtraband 
of  war?  From  what  did  the  doctrine  as  to  contraband 
articles  result?  What  is  the  penalty  for  a  neutral  ship 
carrying  contraband  articles  to  a  belligerent?  What  is 
the  penalty  for  carrying  troops  and  hostile  dispatches  for 
a  belligerent?  Discuss  the  Mason  and  Slidell  incident  in 
our  civil  war. 

2018.  Explain  the  principles  of  international  law  in 
regard  to  the  establishment  and  maintenance  of  a  block- 
ade of  the  ports  of  a  belligerent.  How  is  the  fact  of  the 
blockade  made  known?  What  may  be  done  with  stops 
running  the  blockade?  How  far  does  the  liability  for 
running  the  blockade  extend?  What  is  the  effect  of 
tbe  end  of  the  war  on  ships  in  the  blockaded  ports? 

2019.  Explain  and  discuss  the  right  of  search.  Did 
w€  ever  recognize  the  right  to  search  for  and  impress 
SMmen? 

2020.  What  do  you  understand  by  extradition?  On 
wfaat  grounds  is  extradition  of  criminals  based?    Why 
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do  nations  refuse  to  surrender  refugees  accused  of  politi- 
cal crimes?  Does  extradition  prevail  in  the  absence  of 
treaty  stipulations?  When  a  claim  for  extradition  is 
made  to  what  department  of  the  government  is  it  fe- 
ferred? 
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LEGAL  ETHICS  AND  PRACTICAL  SUGGES- 
TIONS  TO  YOUNG  LAWYERS. 

CHAPTER  I. 

2021.  Discuss  the  meaning  of  ethics,  and  distinguish 
between  ethics  and  morality.  Define  etiiics  as  used  in  a 
limited  sense. 

2022.  Why  is  ethics  not  an  exact  science?  Is  ethics 
a  matter  of  pure  morals  and  innate  ideas  or  a  process  of 
development? 

2028.  Define  legal  ethics.  Whose  c(Miduct  is  legal 
ethics  concerned?  What  pre-eminent  claim  to  obey  the 
law  is  made  upon  all  citizens?  If  ethics  and  the  pre- 
scribed law  seem  to  conflict  which  must  be  obeyed? 
Why? 

2024.  What  classification  of  professional  obligati(ms 
may  be  made? 

2025.  What  may  be  said  as  to  the  full  extent  of  legal 
ethics?    What  is  said  by  Judge  Lane  in  this  regard? 

2026.  What  may  be  said  as  to  the  standing  of  the 
legal  profession  with  the  general  public? 

2027.  What  may  be  said  as  to  the  standing  of  the 
bar  in  America,  in  political  and  educational  matters? 

2028.  What  is  meant  by  advocacy,  and  what  is  the 
purpose  of  the  legal  profession? 
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2020.  What  may  be  said  of  the  history  and  develop- 
ment of  the  legal  profession? 

2080.  What  may  'be  said  as  to  the  writers  on  legal 
ethics,  and  the  sources  of  professional  ethics? 


CHAPTER  11. 

2081.  What  peculiar  responsibilities  has  the  lawyer 
of  today  to  the  general  public? 

2082.  What  responsibilities  does  the  lawyer  assume 
to  the  public  in  the  administration  of  the  law?  What  is 
said  by  Judge  Lane  in  this  regard? 

CHAPTER  III. 

2088.  How  is  the  lawyer  ethically  to  be  justified  for 
advocating  the  losing  side  in  a  legal  controversy? 

2084.  What  is  Judge  Lane's  view  of  this  subject. 

2085.  What  may  be  said  as  to  the  lawyer's  right  and 
duty  to  give  his  services  to  a  person  accused  of  crime? 

2086.  What  rule  should  the  lawyer  follow  in  giving 
advice  to  his  clients? 

2087.  To  what  extent  may  a  lawyer  refuse  to  receive 
a  retainer  in  a  civil  case? 

2088.  May  an  attorney  refuse  to  act  for  a  person 
accused  of  crime? 

2089.  What  is  the  duty  of  a  lawyer  when  already  re- 
tained in  a  case  on  being  approached  by  the  other  side? 

2040.  What  attitude  should  an  attorney  observe 
towards  his  client  out  of  court? 
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2041.  Discuss  wliat  an  attorney  should  refuse  to  do 
for  his  client. 

2042.  What  may  be  said  as  to  the  right  of  an  attor- 
ney to  receive  compensation  for  his  services  to  his  client? 

2048.  What  may  be  taken  into  consideration  in  de- 
termining the  amount  of  compensation  which  an  attor- 
ney shall  receive  for  his  services? 

2044.  What  limitations  and  obligations  are  imposed 
upon  an  attorney  in  fixing  the  amoimt  of  his  charges? 

2045.  What  are  some  of  the  objections  to  contingent 
fees?    What  is  meant  by  a  contingent  fee? 

CHAPTER  IV. 

204(J.  What  is  meant  by  tiie  court?  What  is  the 
general  rule  as  to  the  conduct  of  an  attorney  towards 
the  court? 

2047.  What  is  the  duty  of  the  attorney  to  recognize 
the  official  position  of  the  court  rather  than  the  personal 
one? 

2048.  What  may  be  said  as  to  the  duty  of  an  attor- 
ney to  show  respect  to  the  judge? 

2049.  How  should  an  attorney  conduct  himself  in 
opposing  the  judge  in  matters  in  controversy? 

2050.  What  rule  should  govern  an  attorney  in  mak- 
ing statements  of  facts  to  the  court? 

2051.  What  may  be  said  as  to  the  position  of  ilie 
court  being  a  trying  one? 

2052.  Discuss  and  explain  what  i^ould  govern  and 
regulate  the  conduct  of  the  attorney  towards  the  jury. 
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CHAPTER  V. 

2058.  What  may  be  said  as  to  the  relations  of  the 
attorney  to  other  members  of  the  bar,  and  his  profession 
in  general? 

2054.  To  what  extent,  and  why  is  an  attorney  sub- 
ject to  regulation  by  the  court?  What  is  meant  by  a 
disbarment  proceeding? 

2055.  When  may  the  court  pimish  an  attorney  for 
improper  conduct?  What  sort  of  conduct  is  to  be  ob- 
served in  this  respect? 

2056.  Explain  the  nature  of  a  disbarment  proceed- 
ing, and  when  it  should  be  begun?  May  sudbi  proceed- 
ings be  conducted  without  due  process  of  law? 

2057.  How  are  disbarment  proceedings  generally 
instituted? 

2058.  How  are  the  pleadings  in  a  disbarment  pro- 
ceeding commenced  and  made  up?  What  sort  of  a  trial 
is  usually  had? 

2059.  For  what  acts  may  an  attorney  be  disbarred? 
What  is  the  eflfect  of  disbarment? 

2060.  May  disbarment  proceedings  be  reviewed  on 
error? 

2061.  When  may  an  attorney  be  pimished  for  con- 
tempt of  court? 

2062.  What  privilege  from  arrest  does  an  attorney 
enjoy?    Why? 

2068.  Discuss  the  rules  governing  the  privilege  in 
regard  to  communications  made  to  an  attorney  in  his 
professional  character. 
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2064.  What  is  the  extent  of  the  priv3ege  of  speedi 
enjoyed  by  an  attorney  in  the  trial  of  a  case  in  court? 

2065.  What  is  the  general  extent  of  the  attorney  to 
represent  his  client  in  the  conduct  of  a  case  entrusted  to 
him? 

2066.  What  is  the  liability  of  the  attorney  for  costs 
incurred  in  the  client's  behalf? 

2067.  What  is  the  obligation  of  an  attorney  to  use 
diligence  and  skill  in  the  conduct  of  his  client's  case? 

2068.  To  what  extent  may  an  attorney  represent  a 
client  before  the  legislature? 

2069.  What  lien  does  an  attorney  have  for  the  pay- 
ment of  his  services? 

2070.  What  is  the  nature  of  the  retaining  lien? 

2071.  What  is  the  nature  of  the  duirging  lien. 

2072.  How  is  the  charging  lien  lost  or  discharged? 
2078.    What  may  be  said  as  to  advantages  and  dis- 
advantages of  partnerships  for  the  practice  of  law? 


CHAPTER  VI. 

2074.  What  may  be  said  as  to  the  desirability  of  a 
lawyer  aiming  and  striving  for  success? 

2075.  How  may  a  lawyer  be  aided  by  cultivating  a 
pleasing  and  engaging  appearance? 

2076.  Explain  the  distinction  between  a  trial  and  of- 
fice lawyer. 

2077«    Why  is  candor  and  fairness  essential  to  the 
lawyer? 
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2078.  What  may  be  said  as  to  earnestness  being  an 
essential  to  success? 

2079.  Will  dignity  in  his  conduct  aid  an  attorney? 

2080.  To  what  extent  should  a  lawyer  cultivate  a 
command  of  language? 

2081.  What  benefit  will  a  lawyer  derive  from  force 
and  logic? 

2082.  How  is  a  lawyer  benefitted  by  a  knowledge  of 
men? 

2088.  What  may  be  said  as  to  the  law  being  a  life 
study  for  the  attorney? 

2084.  How  is  general  knowledge  to  the  advantage 
of  the  lawyer? 

2085.  What  is  the  use  of  temperance,  patience  and 
perseverance  to  the  lawyer  in  gaining  precedence  on  his 
profession? 
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rendered  by  favor  and  not  from  law,  since  they  depend  on  the 
favor  of  the  tenants  and  not  on  the  will  of  the  masters. 
A  vinculo  mairimonU. — ^From  the  bond  of  marriage. 

B 
Bona  fide. — ^In  good  faith. 


Catua  mortis. — Cause  of  death. 

Caveat  emptor. — Buyer  beware. 

Certiorari. — ^To  be  made  more  certain. 

Circumspecte  agatit. — ^Deal  cautiously. 

CivUiter  mortuus. — ^Dead  in  the  eyes  of  the  law. 

Concilium  privatum. — Privy  council. 

Concordia  Discordantium  Canonum. — ^Agreement  of  dissenting 
canons  (laws). 

Confirmatio  chartarum. — Certified  by  the  tablets. 

Confirmatio  chartarum. — Confirming  of  the  charters. 

Contra. — ^Against. 

Contra  proferentem. — ^Against  the  one  offering. 

Corpus  juris  canonici. — ^The  body  of  the  canon  law. 

Corpus  juris  civUis. — ^Body  of  the  civil  law. 

CuUibet  in  sua  arte  credendum  est. — Belief  must  be  given  to 
each  one  in  his  own  domain. 

Cujus  est  divisiOf  alterius  est  electio. — ^Whose  is  the  dividing, 
the  choosing  is  another's  (one  divides,  another  chooses). 

Cunctas  nationes  et  urbes  populu^  aut  primores^  out  singuU 
regunt;  delecta  ex  his  et  constituta  republics  forma  laudari  fa- 
cUius  quam  eventrcy  vel,  si  evenit^  haud  diutuma  esse  potest. 
(Am.  I.  4.) — ^The  people,  either  through  chief  ones  or  by  the 
common  people,  rule  all  nations  and  towns, — ^the  form  of  com- 
monwealth chosen  by  these  and  so  constituted  is  more  easily 
lauded  (praised)  than  effected;  or  if  it  does  (eventuate)  happen, 
it  cannot  hardly  long  continue. 
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Curia  regis. — King's  Court  (bench). 

Curialit€u. — The  belonging  to  the  Court  (of  lord  or  king). 

Cy  pris. — (Old  French)  as  near  as. 

D 

De  bene  esse. — Of  well  being. 

De  bonis  non. — Of  the  goods  not  yet  administered  on. 

Decemviri. — Ten  men. 

Decretum  Gratiani. — ^Decree  of  Gratian. 

Decretalia  GregorU  Noni. — ^Decrees  of  Gregory  IX. 

Dedi  et  concessi. — ^I  have  given  and  granted. 

De  donis. — ^About  (concerning)  gifts. 

De  donis  conditionalibus. — On  conditional  gifts. 

De  facto. — ^From  the  fact ;  really ;  by  one's  own  authority. 

De  jure. — ^By  right. 

De  jure  Sueonum. — ^From.the  law  of  the  Swedes. 

Delegatus  delegare  non  potest. — ^A  delegjite  cannot  delegate 
his  authority. 

De  lucta  persona. — ^At  pleasure  of  the  person. 

De  mercatoribus. — ^About  merchants. 

De  mUitUms. — Concerning  soldiers. 

De  non  sane. — ^Not  of  sane  (mind). 

Dent  operam  consules^  ne  quid  respublica  detrimenti  capiat. — 
Let  the  consuls  give  their  aid,  so  that  the  republic  may  not 
suffer  any  detriment. 

De  qucestu  suo. — ^From  his  gain  or  acquisition. 

Descriptio  persona. — ^Description  of  a  person. 

Descriptio  personarum. — Description  of  persons. 

Desiit  esse  miles  gecvlij  qui  f actus  est  miles  Christi;  nee  benefit 
cium  pertinet  ad  eum  qui  non  debet  gerere  officium. — He  ceases  to 
be  a  soldier  of  this  world  who  becomes  a  soldier  of  Christ ;  nor 
should  a  benefice  attach  to  him  who  is  not  obliged  to  discharge 
his  duty. 
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De  son  tori. — (French)  of  his  own  wrong. 

De  taUiagio  nan  concedendo. — Concerning  aid  that  must  not 
be  given. 

De  terris  acqiUsitis  et  acquirendis. — From  lands  acquired  and 
to  be  acquired. 

Dicimtur  W)eri. — ^They  are  called  free. 

Dominktm  directvm. — ^Direct  ownership. 

Dominium  utUe. — Ownership  for  mere  use. 

Dominus  manerii. — ^Lord  of  the  manor. 

Donatio  mortis  causa, — Gift  to  be  given  in  event  of  death. 

Donationes  sint  stricti  juris,  ne  qvis  plus  donasse  prctsumatur 
quam  in  donatione  expresserit. — ^Let  gifts  be  of  strict  law,  and 
let  none  be  presimied  to  have  given  more  than  he  expressed  in 
giving. 

Donatio  stricta  et  coarctaia;  sicut  certis  hasredibus,  quibus- 
dam  a  successione  exclusis, — Strict  and  limited  donation;  as  to 
certain  heirs  by  name,  sound  being  excluded  from  the  succession. 

Dos  rationabUis. — ^A  reasonable  dower. 

Dotalitii  et  trientis  ex  bonis  mobUibus  viri. — Of  the  dower 
and  third  part,  from  movable  goods  of  the  husband. 

Dotalitium. — Dower. 

Dotem  non  uxor  marito,  sed  uxori  maritus  affert;  intersunt 
parentes  et  propvnqui,  et  mmiera  probant. — The  wife  does  not 
bring  a  dower  for  her  husband,  but  the  husband  for  his  wife; 
the  parents  and  relatives  are  present  and  approve  the  gifts. 

Duplicem  valorem  maritagii. — ^Double  the  value  of  the  mari- 
tage. 

Durante  viduitaie. — ^During  widowhood. 


E  cowoerso. — On  the  contrary. 
Eligit. — ^He  chooses  or  elects. 
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Eo  maxvme  prcestandum  esty  ne  dtibium  reddatur  jus  donmU 
et  X}estust(Ue  temporis  obscuretur. — ^For  this  reason  especially  it 
(the  oath)  should  be  taken,  that  the  right  of  the  lord  be  not 
rendered  doubtful  and  obscured  by  great  lapse  of  time. 

Erat  autem  Jure  inter  utrotque  officiarum  vicissitudo:  ut  cli- 
entes  ad  coUocandas  tenatorum  flias  de  sue  conferreni;  in  cerU 
aiieni  ditioluttoncm  gratuitam  pecuniam  erogarent;  et  ab  hoiti- 
btM  in  belio  captot  redimerent. — Now  there  was  this  difference 
of  duties  between  both:  that  clients  should  contribute  from 
their  goods  toward  settling  in  marriage  the  daughters  of  sena- 
tors; that  for  liquidating  debt  they  should  contribute  money 
gratis ;  and  that  they  should  redeem  those  captured  in  war  from 
the  enemy. 

Eise  optvme  constitutam  rempublican  quce  ex  tribus  generibus 
iUiSt  regcHit  optimo,  et  poptdari,  sit  modice  confusa. — That  is 
the  best  republic  which  is  moderately  composed  of  these  three 
basic  principles :  the  kingly,  the  aristocratic  and  the  popular. 

Et  ideo. — ^And  for  that  reason. 

Ex  auensu  patris. — ^By  cons^t  of  the  father. 

Ex  contractu. — ^According  to  contract. 

Ex  delicto. — ^From  the  crime. 

Ex  donationibtUy  seroitia  militaria  vel  magna  serjantia  non 
continentibuSy  oritur  nobis  qvoddam  nomen  generale^  quod  est 
socagium. — ^From  gifts  not  implying  military  services  or  of  high 
serjeancy,  a  certain  general  word  originates  with  us,  which  is 
socage. 

Ex  parte. — On  one  side  only. 

Ex  post  facto. — Coming  after  the  fact.  After  the  deed  is 
done. 

Expressio  unvus  est  exclusio  aiterius. — The  claim  of  one  ex- 
cludes that  of  another. 

Extravaganies  communes. — ^The  common  wanderers. 

Extravagantes  Joamiis. — ^The  wanderers  of  John. 

Ex  vi  termini. — ^By  the  meaning  or  force  of  the  expression. 
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Facio  ut  des» — ^I  do  that  you  may  give  (I  make  you  give). 

Facio  ut  facias. — I  do  that  you  may  do  (I  make  you  do). 

Factdtas  ejuiy  quod  cuique  facere  libet  msi  quid  ei  vi  aut  jure 
prohibetur.  Inst.  i.  S.  1. — ^The  opportimity  which  each  one  has 
to  do  that  which  he  pleases  if  not  prevented  by  force  or  by  law. 

Feme  sole. — (Old  Norman  French)  Single  woman. 

Feme  covert. — (Old  Norman  French)  Married  woman. 

Feodum. — ^Fee  (or  stipend). 

Feodwm  est  quod  qvis  tenet  sibi  et  hceredibus  suis^  svoe  sit 
tenementum^  sive  reditus. — ^A  stipend  (or  fee)  is  what  one  pos- 
sesses for  himself  and  his  heirs,  whether  it  be  a  holding  or  a 
return. 

Feodum  mUitare. — ^A  knight's  fee  (pay  for  military  services). 

Frankalmoin  in  libera  eleemosyna. — In  free  alms  (tenure  of 
donated  land  held  by  a  religious  corporation  and  their  successors 
forever). 

Fructus  vndustriales. — Industrial  products. 

Fructus  naturales. — Natural  products  (fruits  of  the  earth). 

H 

Habeas  corpus. — To  have  the  body. 

Haeredes  maritentur  absque  disparagatione. — ^Heirs  may  be 
married  without  disparagement. 

Hceres  non  redimet  terram  suam  sicut  faciebat  tempore  fratris 
meiy  sed  Ugitvma  et  justa  relevatione  relevabit  earn. — The  heir 
shall  not  ransom  his  land  as  he  did  in  the  time  of  my  brother; 
but  he  shall  redeem  it  by  a  legitimate  and  just  relief. 

Hypotheca. — ^Pledge,  security,  mortgage  (of  immovable 
things). 

I 

Id  cerium  est^  qvod  cerium  reddi  potest. — (Thai?  a  xertain 
which  can  be  proved. } 
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Id  tenementum  diet  potett  socagkim. — Such  tenure  can  be 
called  socage. 

Ignoicitur  ei  qui  tangumem  iwim  quaHter^  qtuditer  redemp- 
turn  voluit. — It  is  unknown  to  him  what  the  value  of  his  blood 
(life)  is,  what  the  value  of  its  price. 

lUe  qui  tenet  in  viUenagio  f  octet  quicquid  ei  prceceptum  fuerit^ 
nee  ieire  debet  sero  quid  facere  debet  in  crastmo^  et  sempen 
tembitur  ad  ineerta. — He  who  holds  in  villenage  shall  do  what- 
ever shall  be  enjoined  him,  and  he  need  not  know  at  a  late  hour 
what  he  must  do  to-morrow,  and  he  will  be  always  bound  to 
things  not  determined. 

lUud  diet  poterit  feodum  miUtare. — ^That  can  be  called  a 
military  stipend  (or  fee). 

Imperatar  tohu  et  conditor  et  interpres  legis  existvmatur. 
— ^The  Emperor  alone  is  deemed  both  the  builder  (enactor)  and 
interpreter  of  the  law. 

Impotentia  exeueat  legem. — ^Impotence  excuses  (from)  the 
law. 

Ipso  facto. — By  the  fact  itself. 

Ipso  facto  et  eo  instante. — By  the  fact  and  instanter. 

In  bonis^  in  terris^  vel  persona. — In  goods,  in  lands  or  in 
person. 

In  capite. — In  chief.    At  the  bead 

In  esse. — ^In  being.    Really  existing. 

In  fcxie  eeclesue  et  ad  ostiu'r:^  eeclesice;  'iwn  enim  vdlent  facta 
in  Ucto  mortdli,  nee  in  camera^  aui  cdibi  ubi  cUmdestina  fuere 
eonjugia. — In  the  face  of  the  Chlirch  and  at  the  door  of  the 
Church;  for  there  ii  no  value  tc  those  made  on  a  bed  of  death 
or  in  a  room,  or  anywhere  else  where  the  marriages  were  clandes- 
tine. 

In  foro  conscientio!. — ^In  the  forum  (or  tribunal)  of  one's 
own  conscience. 

In  futuro. — ^In  the  futui^ 

Inheres. — ^Within  itaelf • 
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In  ipso  cancUio  vel  principwm  dUquU^  vel  pater,  vel  propinr 
quus,  scuto  frameaque  juvenem  armant.  Hac  apud  Olas  toga^ 
his  primus  juventa  honos:  ante  hoc  domus  pars  videntur;  max 
republics. — In  the  council  itself,  either  some  one  of  the  princes, 
or  the  father  or  a  relative,  decorate  the  young  man  with  a  shield 
and  sword.  This  is  for  them  the  toga  of  manhood;  this  the  first 
honor  of  youth ;  before  this  they  appear  a  part  of  the  household ; 
now,  a  part  of  the  state. 

L:  Uberc  maritagio. — ^In  free  maritage. 

In  loco  parentis. — In  the  place  of  a  parent. 

Inops  consilii. — ^Without  counsel. 

In  ^erpetuum  rei  testimonmm, — ^For  a  perpetual  testimony 
of  the  affair  (thing). 

In  personam. — ^Against  the  person. 

In  prasenti. — ^At  the  present  time. 

Inquisitio  post  mortem. — ^A  seeking  or  search  after  death. 
(An  investigation  after  the  death  of  a  person.) 

In  re. — In  the  matter  of. 

In  rem. — ^Against  the  thing  or  property. 

In  solido. — In  bulk. 

Interesse  termini. — Interest  in  the  term. 

In  transitu. — On  the  passage  (in  transit). 

In  toto  regno,  ante  ducis  adventvm,  frequens  et  usitata  fuit; 
postea  cceteris  adempta,  sed  privatis  quommdam  locorum  con- 
suettidinibus  alibi  postea  regerminans;  Cantianis  solium  integra 
et  inviolata  remansit. — In  the  whole  kingdom,  before  the  coming 
of  the  duke,  it  was  frequent  and  customary ;  being  taken  away 
later  from  the  rest,  but  springing  up  elsewhere  by  the  peculiar 
customs  of  certain  places;  it  remained  entire  and  inviolate  only 
with  the  people  of  Kent. 

In  vadio. — In  pledge. 

Ita  maritentur  ne  disparagenter,  et  per  consilium  propir^ 
quorum  de  consimguifutate  sua. — So  let  them  be  married  and 
not  disparaged,  and  by  the  &dvioe  of  those  near  to  them  by  their 
Uood  relationship. 
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Jura  personarum. — Rights  of  persons. 

Jura  rerum. — ^Rights  of  things  (or  property). 

Jura  summi  imperii. — ^Laws  of  the  supreme  authority. 

Juris  et  seisince  conjunctio. — ^The  joining  of  right  and  seisin. 

Juris  prcBcepta  sv/nt  hac^  Jumeste  vivere,  altervm  non  ladere 
suum  cuique  tribuere.  Inst.  1,  i.  S. — (The  precepts  of  the  law 
ore  these:  To  live  honestly;  not  to  injure  another  and  to  render 
to  everyone  his  own.) 

Jus  accrescendi. — ^The  right  of  increase. 

Jus  accrescendi  praefertur  ultima  volwntati. — ^The  right  of 
increase  is  superior  to  the  final  will. 

**Jus  civile  est  quod  quisque  sibi  popvlis  constituit.** — ^The 
civil  law  is  that  which  each  people  formulates  (enact). 

Such  laws  among  the  Romans  were  denominated  privUegia, 
or  private  laws^  of  which  Cicero  {de  leg.  8,  19,  and  in  his  orar 
tion  pro  domo^  17,)  thus  speaks:  **Vetant  leges  sacrata^  vetant 
dttodecim  tabula,  leges  privatis  hominibus  irrogari;  id  enim  est 
privUegium.  Nemo  v/nquam  tulit^  nihU  est  crudelius,  nihU  per- 
niciositiSy  nihU,  quod  minus  hac  civitas  ferre  possit.** — ^The  sa- 
cred laws  forbid,  the  twdve  tablets  forbid  that  (retroactive)  laws 
should  be  enforced  against  private  individuals.  This  is  a  priv- 
ilege (natural  immunity).  Nothing  could  be  more  cruel,  nothing 
more  pernicious;  nothing  could  reflect  more  discredit  upon  the 
state. 

Jus  comnnme. — C6mmon  law. 

Jus  despondi. — ^Law  of  transfer. 

Jus  dv^licatum. — ^Double  right. 

Jus  merum. — ^Mere  right. 

Jus  non  scrxptum. — ^A  right  (tacitly  understood). 

Jus  proprietatis. — ^Right  of  property. 
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Lege$  non  scripta. — ^Laws  not  (written)  statute. 

"Leges  posteriareSf  priores  cant  ratios  abrogant.** — ^Laws  more 
recent  abrogate  prior  laws  that  contravene. 

Lieges  sola  memoria  ei  um  retinehamit. — ^Laws  known  solely 
from  memory  and  use. 

Leges  sub  graviori  lege. — ^Laws  under  a  more  weighty  law. 

"Le gibus  patriae  optime  institutu** — Admirably  enacted  by 
the  laws  of  our  coimtry. 

Lex  domicUiu — Law  of  habitation. 

Lex  mercataria. — ^Mercantile  law. 

**Lex  non  exacte  defimt,  sed  arbitrio  boni  viri  penMttU.** — 
A  law  not  exacting  (oppressive)  but  arbitrary,  operates  to  the 
best  interest  of  the  people. 

Lex  non  scripta. — ^Law  not  (written)  statute. 

Lex  pure  pcsnaLis  obligat  tantum  ad  pcsnam^  non  item  ad 
culpam:  lex  pcenalis  mixta  et  ad  culpam  obligate  et  ad  pasnam. 
(^Sanderson  de  conscient^  obligate  prael,  viii  Sec,  17,  24.) — 
Pure  penal  law  applies  only  to  the  penalty  and  not  to  the 
fault  (crime).  The  mixed  penal  law  applies  as  well  to  the 
fault  as  to  the  penalty. 

Lex  ret  sita. — Law  of  a  stationary  thing.  The  site  of  a 
thing. 

Lex  scripta. — Statute  (written)  law. 

Liberi  sokemanU, — Tenants  in  free-socage. 

Ltberum  Tenementum. — Free  holding  (or  free  tenure). 

Liberum  et  commune  socagium. — Free  and  common  socage. 

Liberum  socagium. — Free  socage. 

Locus  penitentia. — Place  for  repentance. 

M 

Madox  formulare  anglicanum. — ^Anglican  formulary  of 
Madox. 

Malum  in  se. — Bad  in  itself. 
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Mandamus. — ^We  command. 

Manerium^  a  manendo. — Manor,  from  ma/nendo^  staying,  re- 
maining. 

Maritagium. — ^Rights  of  king  on  death  of  tenant  in  chief 
to  dispose  of  heiress  or  heir  in  marriage. 

Maritari. — ^To  marry  or  give  in  marriage* 

Mariiagium. — Maritage. 

Martuum  Vadium. — ^Death  pledge  (mortgage). 

Matrimonium. — Marriage. 

Mesne. — ^Tenant  to  a  superior,  but  lord  to  another.  (Old 
form:  mean,  middle,  mediate.) 

Miiiere  in  confusum  cum  sororibus  quantum  pater  aut  f rater 
ei  dederit^  quando  ambulaverit  ad  maritum. — ^To  put  in  com- 
mon with  her  sisters  however  much  her  father  or  brother  may 
have  given  her  when  she  goes  (walks)  to  her  hudband. 

Municipium. — Municipality. 

N 

Nam  nemo  est  hares  woentis. — ^For  no  one  is  heir  of  a  living 
person. 

Nativi. — ^By  birth  (children  bom  in  same  state  of  bondage 
as  their  parents).    In  virtue  of  their  birth. 

Ne  exeat. — ^Let  him  not  depart. 

Ne  exeat  regnum. — Not  to  leave  the  kingdom. 

Neife. — ^A  female  bom  in  the  state  of  villenage.  A  female 
serf  [old  Norman  French]. 

Nemo  est  hcsres  xmentis. — ^None  is  heir  of  a  living  person. 

Nefno  invitus  compeUitur  ad  commumonem. — ^Against  his  will 
none  is  compelled  to  common  possession. 

Nemo  plus  juris  ad  alium  transferre  potest  quam  ipse  ha- 
bet. — No  one  can  give  more  rights  to  another  than  he  himself 
has. 
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NihU  de  re  accrescU  ei^  qui  nUUl  in  re  qtumdo  jut  accrescerei 
habet. — Nothing  from  the  thing  increases  for  him  who  has  noth- 
ing in  the  thing  when  the  right  increased. 

Nan  compos  mentis. — ^Not  of  a  sound  niind. 

^Ofi  Jute  in  federa  veni. — These  are  not  in  the  compact. 

Nudum  pactum. — ^A  mere  agreonent.  Contract  without  con- 
sideration and  therefore  void. 

Non  compotes. — ^Not  competent. 

NuUius  fUius. — ^Nobody's  child  (not  a  legal  s<hi). 

NuUi  vendemus^  nuUi  negalAmus^  out  differemus  rectum  vel 
justitiiim. — ^We  shall  sell  to  no  one  for  money,  we  shall  deny 
to  no  one,  nor  shall  we  put  off  right  and  justice. 

Nullum  scutagium  ponatur  in  regno  nostro^  nisi  per  com- 
mune  consilium  regni  nostri. — No  holding  of  land  for  payment 
of  money  may  be  established  in  our  kingdom,  unless  by  common 
approval  in  our  kingdom. 

NuUum  simile  est  idem. — Nothing  similar  is  the  same — ^like- 
ness is  not  identity. 

''NuUus  liber  homo  aliqu4)  modo  destruatur^  nisi  per  legale 
judicum  parium  suorum  out  per  legem  terra.  Aliquo  modo 
destruatur.** — No  free  man  shall  be  destroyed  in  any  fashion, 
save  through  the  legal  judgment  of  his  peers,  or  by  the  law 
of  the  land. 

Nunc  pro  tunc. — ^Now  for  then. 


Obiter  dictum. — ^Anything  said  by  the  way,  or  in  passing. 

**OmfiXbus  qui  republics  prasunt  etiam  atque  etiam  moneoy  ut 
omnibus  aquos  se  prosbeant  judices^  prinde  ac  m  judiciali  libro 
{Saxonice^  dom-bec)  scriptum  habetur:  nee  quicquam  fornudent 
quam  jus  commune  {Saxonice,  rolcmhce)  audacter  libereque 
dicant.** — To  all  who  are  present  in  the  kingdom,  and  more 
particularly  to  the  people  at  large,  so  that  the  judges  may 
show  themselves  fair  to  all,  hence  it  must  be  written  in  the  (Dom. 
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Book)  the  judicial  Book.     Nor  should  they  fear  anything  but 
the  ccHnmon  law,  and  speak  it  fearlessly  and  freely. 

Omnkum  rerum  immunitatem. — ^Exemption  from  all  things. 
(All  services  to  a  lord.) 

P 

Pares  curtis, — Peers  of  the  lord's  court 

Pars  Ula  commwnis  accrescit  superstitibtts,  de  persona  m  per- 
sonam^ usqv€  ad  ultimam  superstitem. — ^That  common  part  in- 
creases to  the  survivors,  from  person  to  person,  even  to  the  last 
survivor. 

Pars  rationabUis. — Reasonable  part,  portion,  share. 

Partus  sequitur  ventrem. — The  offspring  follows  the  womb 
(the  child  belongs  to  the  mother). 

Parvum  servitium  regis. — ^A  small  service  (gift)  to  the  king. 

Pater  ctmctos  flios  adtUtos  a  se  peUebat,  prater  unum  quern 
hosredem  sui  juris  relinquebat. — ^A  father  removed  from  him- 
self all  his  grown  children,  except  one  whom  he  left  the  inheritor 
of  his  rights. 

Per  annum. — Annually.    By  the  year. 

Per  capita. — By  the  head  (according  to  or  counted  by  hecuis). 

Per  formam  doni. — In  the  form  of  a  gift. 

Per  magnum  servitium. — ^By  way  of  important  (honorable) 
service  instead  of  obligatory  service. 

Per  se. — ^By  itself  considered. 

Per  servitium  militare. — By  knightly  (military)  service. 

Per  stirpes. — Through  descent  (posterity). 

Per  testes. — ^By  witnesses. 

Pia  fraus. — ^A  pious  fraud,  or  deception. 

Pignus. — ^A  pledge,  gage,  pawn,  security,  mortgage  (of 
movable  things). 

Pignoris  appeUatione  earn  proprie  rem  contineri  diciniuSy  qua 
simul  etiam  traditur^  creditori.  At  eam^  qu/je  sine  traditione 
nuda  convention^  t^wtur^  proprie  liypoihccce  appeUatione  con- 
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tinefi  dicimus. — ^We  say  that  properly  in  the  name  of  pledge 
[pignus],  that  thing  is  implied  which  at  the  same  time  also  is 
delivered  to  the  creditor.  But  that  which  without  being  deliv- 
ered, is  held  by  mere  etgreement,  we  say  is  properly  implied  in 
the  name  of  mortgage  [hypotheca]. 

Post  mortem. — ^Af  ter  death. 

Potentia  remotisstma. — Most  remote  power.    Rare  possibility. 

Prcedium  domini  regis  est  directum  dominium^  cujus  nvUus 
est  author  nisi  deus. — ^Land  of  the  lord,  the  king  is  direct  prop- 
erty, of  which  the  author  is  none  but  Grod. 

Pramtmire. — ^To  be  forewarned. 

Prctrogatioa  regis. — ^The  prerogatives  of  the  Eang. 

Prima  facie. — On  the  first  view. 

Primer  seisin. — ^First  possession. 

Primitia. — First  fruits. 

Pro  feodo  mUitari  reputatur. — It  is  considered  as  a  military 
stipend  (or  fee). 

Pro  rata. — In  proportion. 

Pro  tanto. — For  so  much. 

Potentia  propinqua. — ^Proximate  power, — Common  possibil- 
ity. 

Q 

Quadam  prastatio  loco  relevii  in  recognitionem  domini. — ^A 
certain  payment  in  place  of  relief,  in  recognition  o(  the  lonL 

Quantum  meruit. — ^As  much  as  he  deserves. 

Quasi. — ^As  if. 

Quia  emptores. — Because  buyers. 

Qui  facit  per  alium  facit  per  se. — ^Who  acts  through  another 
acts  for  himself. 

Qui  in  utero  sunt,  in  jure  civUi  inteUigwntur  in  rerwm  natura 
esse^  cum  de  eorum  commodo  agatur.  Ff.  1.  6.  26. — Those 
things  which  are  in  the  womb,  are  by  civil  law  considered  to 
be  in  the  order  of  existing  things  when  there  is  question  con- 
cerning their  welfare. 


Digitized  by 


Google 


LATIN  TRANSLATIONS.  811 

QuUibet  totwm  tenet  et  nihU  tenet:  Scilicet,  totwm  in  commune 
et  nihil  separatim  per  se. — Everyone  has  the  whole  and  has 
nothing:  that  is,  the  whole  in  common,  and  nothing  separately 
by  itself. 

Quoad  hoc. — (As  far  as  this  is  concerned.) 

Quod  dotem  earn  de  tali  manerio  cum  pertinentiis. — That  I 
endow  her  from  such  a  manor  with  its  adjuncts. 

Quod  naturalis  ratio  inter  orrmes  homines  constituit^  vocatur 
jus  gentium. — ^That  which  is  natural  and  rational  between  all 
men  constitutes  the  (basis  or  foundation  of)  law  amongst  na- 
tions. 

Quod  non  habet. — ^What  one  has  not. 

*'Quod  populus  postremum  jussit,  id  ju^s  ratwm  esto.'* — That 
which  the  populace  finally  determines,  let  that  be  the  ratified 
law. 

*'Qu>od  principi  placuit  legis  habet  vigorem,  cum  popvlus  ei 
et  in  ewm  omne  suwm  imperium  et  protestatem  comferat,'' — 
That  shall  have  the  force  of  law  which  pleases  the  prince, 
when  the  people  have  conferred  on  him  all  its  own  supreme 
authority  and  power. 

Quo  warranto. — By  what  authority. 

R 

Reditus. — ^A  return. 

ReleTnum. — ^Relief. 

Rerum  natura. — Natural  things.    Products  of  nature. 

Res  gesta. — Exploits.    History. 

Respondeat  superior. — ^Let  the  superior  one  reply. 

Responsa  prudentum. — Replies  of  the  learned. 


Sacerdos  interroget  dotem  mulieris  et  si  terra  ei  in  dotem 
detur,  tunc  dicatur  psalmus  iste,  etc. — ^Let  the  priest  ask  the 
dower  of  the  woman,  and  if  land  be  given  her  as  a  dower,  then 
kt  this  psalm  be  said,  etc. 
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"SacrUegii  instar  est  rescripto  principis  obviare.** — It  is  a 
resemblance  of  sacrilege  to  oppose  the  rescript  of  the  prince. 

Sanctio  jiLsta,  jubens  honesta  et  prohibens  contraria. — ^A 
righteous  sanction,  ordering  that  which  is  honest,  prohibiting 
those  things  (against). 

Scire  facias. — Cause  it  to  be  known. 

Scutagium. — ^A  tenure  held  subject  to  an  assessment  in  money 
instead  of  the  exaction  of  personal  services. 

Scvivmt. — ^A  denomination  of  money. 

Se  defendendo. — In  self-defenjse. 

Senatus  consultum  ultima:  necessitatis. — The  opinion  of  the 
senate  for  the  utmost  necessity. 

Servitiu/m  scuti. — Obligatory  services  for  the  tenure  of  land 
evaded  by  the  payment  of  money. 

Servittis  est  jus^  quo  res  mea  alteritis  rei  vel  persona  servit. — 
Servitude  is  a  right  or  obligation  by  which  my  interest  is  sub- 
ject to  the  good  or  person  of  another. 

Sextiis  Decretalium. — Sixth  book  of  the  Decretals. 

Si  aliquis  mtdierem  pregnatam  perciLsserity  vel  ei  venenum 
dederit^  per  quod  fecerit  dbortwam;  si  puerperium  jam  forma- 
tum  fuerit^  et  maa:ime  si  fuerit  animatumy  facit  homicidium. 
Bracton,  I.  3  c.  21. — If  anyone  strikes  a  pregnant  woman,  or 
administers  poison  to  her,  through  means  of  which  an  abortion 
occurs,  if  the  foetus  is  already  formed,  and  particularly  if  it  be 
animated^  he  conmiits  murder. 

"«Si  imperialis  majesty  causam  cognithnaliter  examinaiaerit, 
et  partibus  cominus  constitutis  sententiam  dixerity  omnes  omnlno 
judiceSj  qui  sub  nostro  imperio  sunt,  sciant  hanc  esse  legem^  non 
solum  UU  causa:  pro  qua  producta  est,  scd  et  m  omnibus  svmxLi- 
bus.**  C.  1.  14.  12. — If  his  imperial  majesty  has  taken  judi- 
cial cognizance,  and  from  the  evidence  adduced  given  his  sen- 
tence (decision)  every  judge  who  is  under  our  government  shall 
know  this  to  be  the  law,  not  only  for  the  special  case  which 
brought  forth  the  dedsion;  but  for  all  (subsequent)  similar 
cases. 
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Si  mortuo  viro  uxor  ejus  remanserity  et  sine  liberii  fuerit^ 
doiem  mam  habebit;  Si  xnro  uxor  cum  liberis  remanserity  dotem 
quidem  habebit,  dum  corpus  suum  legitime  servaverit. — If  the 
wife  8iirvi%'^  her  husband  and  is  without  children,  she  will  have 
her  dower;  but  if  tlie  wife  survive  with  children,  she  will  have  her 
dower  indeed,  if  she  keep  her  body  without  blame. 

Simplex  commendatio  non  obligat. — ^An  ordinary  statement 
is  not  binding. 

Si  non  omnes  qui  rem  communem  habent^  sed  certi  ex  his^ 
divider e  desiderant;  hoc  judicium  inter  eos  accipi  potest. — If  not 
all  who  have  a  thing  in  common,  but  certain  ones  of  them  desire 
to  divide;  this  judgment  can  be  received  among  them. 

Si  non  sequatur  ipsius  vadii  traditio,  curia  domini  regis  hujus^ 
modi  privatas  conventiones  tueri  non  solet. — If  the  delivery  of 
the  pledge  itself  docs  not  follow,  the  court  of  the  lord  king  does 
not  usually  defend  such  private  agreements. 

Si  quis  terram  hcereditariam  habeat,^  eam  non  vendat  a  cognaiis 
hceredibus  suis^  si  illi  viro  prohibitum  sit,  qui  eam  ah  invtio  ac' 
quisivit,  ut  ita  facere  nequeat. — If  anyone  holds  land  by  inher- 
itance, he  must  not  sell  it  from  his  heirs  by  blood,  if  sudi  waa 
prohibited  to  the  man  who  acquired  it  from  the  beginning,  so 
that  he  cannot  do  it. 

Si  uxor  possit  dotem  promereri,  et  virum  sustinere. — If  the 
wife  can  deserve  a  dower  and  be  a  support  to  her  husband. 

Statu  quo, — The  state  in  which  (it  was). 

Status  quo. — The  state  in  whidi. 

Stricti  juris. — Of  strict  right  or  law. 

Sub  anno. — In  the  year  of. 

Subpcena. — ^Under  penalty. 

Sui  generis. — Of  its  own  kind. 

Sui  juris. — In  one^s  own  right 

Supra. — Above. 

Supra  protest. — ^Above  protest. 

^*Suspicio  cujuslibet  vani  et  meticnlosi  hominis,  sed  talis  qui 
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possit  cadere  m  virum  constantem;  talis  enim  debet  esse  metus, 
qui  in  se  contineat  vita  perictdumy  atU  corporis  crticiatum.^ — 
Not  the  suspicion  of  a  vain  and  timid  man;  but  such  as  could 
befall  a  constant  man;  such  should  be  the  fear,  which  has  in 
itself  danger  to  life,  or  injury  to  body. 


**Tacito  et  iUiterato  hoTninv/m  consensu  et  mortbus  expressum.** 
— ^Expressed  by  the  tacit  and  unwritten  consent  of  men. 

**Tam  immensus  aliarum  super  cdias  acervatarum  legum 
cumulu^s.** — Such  an  immense  heap  of  laws  piled  up  one  upon 
another. 

Tenementoritim  aliud  liberumy  cHiud  viUenagium,  Item  Vbe- 
rorum  cdiud  tenetur  libere  pro  homagio  et  sercitio  militari;  aliud 
in  libero  socagio  cum  fidelitate  tantum. — Of  tenements ;  one  kind 
was  free,  another  by  villenage.  Also  of  such  as  one  free,  one 
is  held  freely  for  homage  and  military  service;  another  in  free 
socage,  for  fidelity  only. 

Terra  dominicales. — ^Demesne  lands  (lands  being  occupied  by 
a  lord). 

Titulus  est  justa  causa  possidendi  id  quod  nostrum  est. — ^The 
title  is  a  just  cause  for  possessing  what  is  ours. 

Triens  tertia. — ^Tbe  third  (one)  of  three  parts. 

Trinoda  necessitas. — ^Three  urgent  necessities. 

U 

Ubi  nullum  matrvmonium  ibi  nvUa  dos. — ^Where  there  is  no 
marriage  there  is  no  dower. 

Vbi  quis  uxorem  suam  dotaverit  in  genercii  de  ommbus  terris 
et  tenementis. — ^Where  one  has  endowed  his  wife  in  general  from 
all  his  lands  and  holdings. 

Ubi  supra. — ^Where  above  mentioned. 

Ultra  vires. — ^Beyond  the  power. 

Ut  libervm  tenemenium. — ^As  a  free  holding. 
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Vt  res  magit  valeat^  quam  pereat. — ^That  the  thing  may 
prevail  rather  than  perish. 

V 

Valorem  maritagii. — Value  of  the  maritage. 

Valor  maritagii. — ^Value  of  the  maritage. 

Versus. — ^Against 

Vice  Versa. — ^The  terma  being  exchanged  (reversed). 

**Vigvnti  annorum  Iticubrationes.** — Night  work  of  20  years. 

Villana  factunt  servitia  sed  certa  et  determinates. — They  render 
the  services  of  villeiiM ;  but  certain  and  definite. 

VULamum  socagium. — Socage  of  villeins. 

ViUenagiorum  aliud  purum^  oLiud  privUegiaium.  QtU  tenet 
in  puro  vUletMgio  faciet  quicquid  ei  praceptwm  fuerit,  et  sem- 
per tenebitur  ad  incerta.  Aliud  genus  vQlenagii  dicitwr  viiUmum 
socagium;  et  hujusmodi  villani  socmamm — villana  facitmt  ser- 
vitia, sed  certa^  et  determvnata. — Of  villenages  one  is  pure,  an- 
other privileged.  One  who  holds  in  pure  villenage,  will  do  what- 
ever is  enjoined  on  him  and  will  always  be  bound  to  things  not 
determined.  Another  kind  of  villenage  is  called  socage  of  vil- 
leins; and  such  are  called  villein — socmans — ^they  render  the 
services  of  villeins,  but  certain  and  determined. 

VUlenagium  privUegiaium. — Privileged  villenage. 

Ftrt,  quanta  pecunias  ab  uxoribus  dotis  nomine  acceperwnt^ 
tantas  ex  suis  bonis,  astimatione  facta,  cum  dotibus  commmU- 
cant.  Hujus  omnis  pecunitB  conjunctim  ratio  habetur^  fructus- 
que  servantur.  Uter  corum  vita  superavit,  ad  eum  pars  utriusque 
cum  fructilms  superiorum  temporum  pervenit. — ^Husbands  reckon 
how  much  money  they  received  from  their  wives  under  the  name 
of  dower,  and  they  join  with  it  the  same  amount  from  their  own 
goods.  An  account  is  had  of  all  this  money  together,  and  its 
proceeds  are  preserved.  Who  of  them  has  survived  in  life,  to 
him  or  her  the  portion  of  both  comes  with  the  profits  of  previous 
years. 

Viva  voce. — By  oral  testimony  (human  voice). 

Vivum  vadium. — ^Living  pledge. 
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CHAPTERL 

EARLY  HISTORY  AND  WRITERS  ON  INTERNATIONAL  LAW.* 

[Extracts   from  Preface   of  Monsieur  de    Vattel^s   "Law   of 

Natwns/'i] 

The  Law  of  Nations,  though  so  noble  and  important  a  subject, 
has  not,  hitherto,  been  treated  of  with  all  the  care  it  deserves. 
The  greater  part  of  mankind  have,  therefore,  only  a  vague,  a 
very  incomplete,  and  often  even  a  false  notion  of  it.  The  gen- 
erality of  writers,  and  even  celebrated  authors,  almost  exclusively 
confine  the  name  of  ''Law  of  Nations"  to  certain  maxims  and 
treatises  recognized  among  nations,  and  which  the  mutual  con- 
sent of  the  parties  has  rendered  obligatory  on  them.  This  is 
confining  within  very  narrow  bounds  a  law  so  extensive  in  its 
own  nature,  and  in  which  the  whole  human  race  are  so  intimately 
concerned ;  it  is,  at  the  same  time,  a  degradation  of  that  law,  in 
consequence  of  a  misconception  of  its  real  origin. 

There  certainly  exists  a  natural  law  of  nations,  since  the  obli- 
gations of  the  law  of  nature  are  no  less  binding  on  states,  on  men 
united  in  political  society,  than  on  individuals.  But,  to  acquire 
an  exact  knowledge  of  that  law,  it  is  not  sufficient  to  know  what 
the  law  of  nature  prescribes  to  the  individuals  of  the  human 
race.  The  application  of  a  rule  to  various  subjects  can  no  other- 
wise be  made  than  in  a  manner  agreeable  to  the  nature  of  each 
subject.  Hence,  it  follows,  that  the  natural  law  of  nations  is  a 
particular  science,  consisting  in  a  just  and  rational  application 
of  the  law  of  nature  to  the  affairs  and  conduct  of  nations  or 


*8ee  Sees.  1950-1958,  Vol.  12,  Cycloi>edia  of  Law. 
tFrom  Preface  to  "Vatters  Law  of  Nations,"  first  published  in  1758. 
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flovereigni.  All  treatises,  therefore,  in  which  the  law  of  nationa 
is  blended  and  confounded  with  the  ordinary  law  of  nature,  are 
incapable  of  conveying  a  distinct  idea,  or  a  substantial  knowl- 
edge of  the  sacred  law  of  nations. 

-  The  Romans  often  confounded  the  law  of  nations  with  the 
law  of  nature,  giving  the  name  of  **the  law  of  nations''  {Jus 
Oentium)  to  the  law  of  nature,  as  being  generally  acknowledged 
and  adopted  by  all  civilized  nations.  The  definitions  given  by 
the  emperor  Justinian,  of  the  law  of  nature,  the  law  of  nations, 
and  the  civil  law,  are  well  known.  **The  law  of  nature,*'  says 
he,  ''is  that  which  nature  teaches  to  all  animals":  thus  he  de- 
fines the  natural  law  in  its  most  extensive  sense,  not  that  natural 
law  which  is  peculiar  to  man,  and  which  is  derived  as  well  from 
his  rational  as  from  his  animal  nature.  **The  civil  law,"  that 
emperor  adds,  ''is  that  which  each  nation  has  established  for  her- 
self, and  which  peculiarly  belongs  to  each  state  or  civil  society. 
And  that  law,  which  natural  reason  has  established  among  all 
mankind,  and  which  is  equally  observed  by  all  people,  is  called 
the  law  of  nations,  as  being  law  which  all  nations  follow."  In 
the  succeeding  paragraph,  the  emperor  seems  to  approach  nearer 
to  the  sense  we  at  present  give  to  that  term.  "The  law  of  na- 
tions," says  he,  "is  common  to  the  whole  human  race.  The  exi- 
gencies and  necessities  of  mankind  have  induced  all  nations  to  lay 
down  and  adopt  certain  rules  of  right.  For  wars  have  arisen, 
and  produced  captivity  and  servitude,  which  are  contrary  to  the 
law  of  nature ;  since,  by  the  law  of  nature,  all  men  were  original- 
ly bom  free."  But  from  what  he  adds, — ^that  almost  all  kinds 
of  contracts,  those  of  buying  and  selling,  of  hire,  partnership, 
trust,  and  an  infinite  number  of  others,  owe  their  origin  to  that 
law  of  nations, — it  plainly  appears  to  have  been  Justinian's  idea, 
that,  according  to  the  situations  and  circumstances  in  which  men 
were  placed,  right  reason  has  dictated  to  them  certain  maxims  of 
equity,  so  founded  on  the  nature  of  things,  that  they  have  been 
universally  acknowledged  and  adopted.  Still  this  is  nothing  more 
than  the  law  of  nature,  which  is  equally  applicable  to  all  man- 
kind. 

The  Romans,  however,  acknowledged  a  law  whose  obligations 
are  reciprocally  binding  on  nations:  and  to  that  law  they  re- 
ferred the  right  of  embassies.  They  had  also  their  fecial  law, 
which  was  nothing  more  than  the  law  of  nations  in  its  particular 
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relation  to  public  treaties,  and  especially  to  war.  The  fedales 
were  the  interpreters,  the  guardians,  and,  in  a  manner,  the  priests 
of  the  public  faith. 

The  moderns  are  generally  agreed  in  restricting  the  appella- 
tion of  **the  law  of  nations"  to  that  system  of  right  and  justice 
which  ought  to  prevail  between  nations  or  sovereign  states.  They 
differ  only  in  the  ideas  they  entertain  of  the  origin  whence  that 
system  arose,  and  of  the  foundations  upon  which  it  rests.  The 
celebrated  Qrotius  understands  it  to  be  a  system  established  by 
the  common  consent  of  nations:  and  he  thus  distinguishes  it  from 
the  law  of  nature :  *' When  several  persons,  at  different  times,  and 
in  various  places,  maintain  the  same  thing  as  certain,  such  co- 
incidence of  sentiment  must  be  attributed  to  some  general  cause. 
Now,  in  the  questions  before  us,  that  cause  must  necessarily  be 
one  or  the  other  of  these  two — either  a  just  consequence  drawn 
from  natural  principles,  or  a  universal  consent.  The  former  dis- 
covers to  us  the  law  of  nature,  and  the  latter  the  law  of  nations." 

That  great  man,  as  appears  from  many  passages  in  his  excellent 
work,  had  a  glimpse  of  the  truth:  but  as  he  had  the  task  of  ex- 
tracting from  the  rude  ore,  as  it  were,  and  reducing  into  regular 
shape  and  form,  a  new  and  important  subject,  which  had  been 
much  neglected  before  his  time,  it  is  not  surprising  that,  having 
his  mind  burthened  with  an  immense  variety  of  objects,  and  with 
a  ntmiberless  train  of  quotations,  which  formed  a  part  of  his  plan, 
he  could  not  always  acquire  those  distinct  ideas  so  necessary  in 
the  sciences.  Persuaded  that  nations,  or  sovereign  powers,  are 
subject  to  the  authority  of  the  law  of  nature,  the  observance  of 
which  he  so  frequently  recommends  to  them,  that  learned  man,  in 
fact,  acknowledged  a  natural  law  of  nations,  which  he  somewhere 
calls  the  internal  law  of  nations:  and,  perhaps,  it  will  appear 
that  the  only  difference  between  him  and  us  lies  in  the  terms. 
But  we  have  already  observed,  that,  in  order  to  form  this  natural 
law  of  nations,  it  is  not  suflBcient  simply  to  apply  to  nations  what 
the  law  of  nature  decides  with  respect  to  individuals.  And,  be- 
sides, Grotius,  by  his  very  distinction,  and  by  exclusively  appro- 
priating the  name  of  '*the  law  of  nations"  to  those  maxims  which 
have  been  established  by  the  common  consent  of  mankind,  seems 
*to  intimate  that  sovereigns,  in  their  transactions  with  each  other, 
cannot  insist  on  the  observance  of  any  but  those  last-mentioned 
maxims,  reserving  the  internal  law  for  the  direction  of  their  own 
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consciences.  If,  setting  out  with  the  idea  that  political  societies 
or  nations  live,  with  respect  to  each  other,  in  a  reciprocal  inde- 
pendence, in  the  state  of  nature,  and  that,  as  political  bodies, 
they  are  subject  to  the  natural  law,  Grotius  had,  moreover,  con- 
sidered that  the  law  must  be  applied  to  these  new  subjects  in  a 
manner  suitable  to  their  nature,  that  judicious  author  would  easily 
have  discovered  that  the  natural  law  of  nations  is  a  particular 
science;  that  it  produces  between  nations  even  an  external  obli- 
gation wholly  independent  of  their  will :  and  that  the  common 
consent  of  mankind  is  only  the  foundation  and  source  of  a  par- 
ticular kind  of  law,  called  the  Arbitrary  Law  of  Nations. 

Hobbes,  in  whose  work  we  discover  the  hand  of  a  master,  not- 
withstanding his  paradoxes  and  detestable  maxims, — Hobbes  was, 
I  believe,  the  first  who  gave  a  distinct,  though  imperfect  idea,  of 
the  law  of  nations.  He  divides  the  law  of  nature  into  that  of  a 
man,  and  that  of  states:  and  the  latter  is,  according  to  him,  what 
we  usually  call  the  law  of  nations.  **The  maxims,"  he  adds,  **of 
each  of  these  laws  are  precisely  the  same :  but  as  states,  once  estab- 
lished, assume  personal  properties,  that  which  is  termed  the  natu- 
ral law,  when  we  speak  of  the  duties  of  individuals,  is  called  the 
law  of  nations  when  applied  to  whole  nations  or  states."  This 
author  has  well  observed,  that  the  law  of  nations  is  the  law  of 
nature  applied  to  states  or  nations.  But  we  shall  see,  in  the  course 
of  this  work,  that  he  was  mistaken  in  the  idea  that  the  law  of 
nature  does  not  suffer  any  necessary  change  in  that  application, 
an  idea,  from  which  he  concluded  that  the  maxims  of  the  law  of 
nature  and  those  of  the  law  of  nations  are  precisely  the  same. 

Puffendorf  declares  that  he  unreservedly  subscribes  to  this 
opinion  espoused  by  Htobbes.  He  has  not,  therefore,  separately 
treated  of  the  law  of  nations,  but  has  everjrwhere  blended  it  with 
the  law  of  nature,  properly  so  called. 

Barbeyrac,  who  performed  the  office  of  translator  and  com- 
mentator to  Grotius  and  Puffendorf,  has  approached  much  nearer 
to  the  true  idea  of  the  law  of  nations.  Though  the  work  is  in 
everybody's  hands,  I  diall  here,  for  the  reader's  convenience, 
transcribe  one  of  that  learned  translator's  notes  on  Grotius 's  Law 
of  War  and  Peace.  **I  acknowledge,"  says  he,  **that  there  are 
laws  common  to  all  nations — ^things  which  all  nations  ought  to 
practice  towards  each  other ;  and  if  people  choose  to  call  these  the 
law  of  nations,  they  may  do  so  with  great  propriety.    But,  setting 
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aside  the  consideration  that  the  consent  of  mankind  is  not  the 
basis  of  the  obligation  by  which  we  are  bound  to  obser^  those 
laws,  and  that  it  cannot  even  possibly  take  place  in  this  instance — 
the  principles  and  the  rules  of  such  a  law  are,  in  fact,  the  same  as 
these  of  the  law  of  nature,  properly  so  called;  the  only  difference 
consisting  in  the  mode  of  their  application,  which  may  be  some- 
what varied,  on  account  of  the  difference  that  sometimes  happens 
in  the  manner  in  which  nations  settle  their  affairs  with  each 
other." 

It  did  not  escape  the  notice  of  the  author  we  have  just  quoted, 
that  the  rules  and  decisions  of  the  law  of  nature  cannot  be  purely 
and  simply  applied  to  sovereign  states,  and  that  they  must  neces- 
sarily imdergo  some  modifications  in  order  to  accommodate  them 
to  the  nature  of  the  new  subjects  to  which  they  are  applied.  But  it 
does  not  appear  that  he  discovered  the  full  extent  of  this  idea, 
since  he  seems  not  to  approve  of  the  mode  of  treating  the  law 
of  nations  separately  from  the  law  of  nature  as  relating  to  in- 
dividuals. He  only  commends  Budaeus's  method,  saying,  '*It  was 
right  in  that  author  to  point  out,  after  each  article  of  the  law  of 
nature,  the  application  which  may  be  made  of  it  to  nations  in 
their  mutual  relations  to  each  other,  so  far,  at  least,  as  his  plan 
permitted  or  required  that  he  should  do  this."  Here  Barbeyrac 
made  one  step,  at  least,  in  the  right  track :  but  it  required  more 
profound  reflection,  and  more  extensive  views,  in  order  to  con- 
ceive the  idea  of  a  system  of  natural  law  of  nations,  which  should 
claim  the  obedience  of  states  and  sovereigns,  to  perceive  the  utility 
of  such  a  work,  find  especially  to  be  the  first  to  execute  it.  ...  . 

The  law  of  nations  is  the  law  of  sovereigns.  It  is  principally 
for  them,  and  for  their  ministers,  that  it  ought  to  be  written.  All 
mankind  are  indeed  interested  in  it  ;^  and,  in  a  free  country,  the 
study  of  its  maxims  is  a  proper  employment  for  every  citizen ;  but 
it  would  be  of  little  consequence  to  impart  the  knowledge  of  it 
only  to  private  individuals,  who  are  not  called  to  the  councils  of 
nations,  and  who  have  no  influence  in  directing  the  public  meas- 
ures. If  the  conductors  of  states,  if  all  those  who  are  employed 
in  public  affairs,  condescended  to  apply  seriously  to  the  study  of 
a  science  which  ought  to  be  their  law,  as  it  were,  the  compass  by 
which  to  steer  their  course,  what  happy  effects  might  we  not  ex- 
pect from  a  good  treatise  on  the  law  of  nations  I  We  every  day 
feel  the  advantages  of  a  good  body  of  laws  in  civil  society ; — ^the 
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law  of  nations  is,  in  point  of  importance,  as  much  superior  to  the 
civil  law  as  the  proceedings  of  naticms  and  sovereigns  are  more 
momentous  in  their  consequences  than  those  of  private  persons. 

But  fatal  experience  too  plainly  proves  how  little  regard  those 
who  are  at  the  head  of  affcurs  pay  to  the  dictates  of  justice,  in 
conjunctures  where  they  hope  to  find  their  advantage.  Satisfied 
with  bestowing  their  attention  on  a  system  of  politics  which  is 
often  false,  since  often  unjust,  the  generality  of  them  think  they 
have  done  enough  when  they  have  thoroughly  studied  that.  Never- 
theless, we  may  truly  apply  to  states  a  maxim  which  has  long  been 
acknowledged  as  true  with  respect  to  individuals, — ^that  the  best 
and  safest  policy  is  that  which  is  founded  on  virtue.  Cicero,  as 
great  a  master  in  the  art  of  government  as  in  eloquence  and  phi- 
losophy, does  not  content  himself  with  rejecting  the  vulgar 
maxim,  that  **a  state  cannot  be  happily  governed  without  commit- 
ting injustice*';  he  even  proceeds  so  far  as  to  lay  down  the  very 
reverse  of  the  proposition  as  an  invariable  truth,  and  maintains, 
that  ''without  a  strict  attention  to  the  most  rigid  justice,  public 
affairs  cannot  be  advantageously  administered.  *' 

Providence  occasionally  bestows  on  the  world  kings  and  minis- 
ters whose  minds  are  impressed  with  this  great  truth.  Liet  us  not 
renounce  the  pleasing  hope  that  the  number  of  those  wise  con- 
ductors of  nations  will  one  day  be  multiplied ;  and  in  the  interim 
let  us,  each  in  his  own  sphere,  exert  our  best  efforts  to  accelerate 
the  happy  period 

lyPECT   OP   *'PBACB  AND  WAR,"  BY  GROnUS    (1625).* 

Mr.  Hallam  says:  **It  is  acknowledged  by  every  one  that  the 
publication  of  this  treatise  [De  Jure  Belli  et  Pacis,  by  Grotius] 
made  an  epoch  in  the  philosophical,  and,  we  might  almost  say,  in 
the  political,  history  of  Europe." 

Grotius,  after  the  publication  of  his  work,  was  appointed  am- 
bassador at  Paris  by  Oxenstiem.  The  Elector  Palatine  Charles 
Louis  established  at  Heidelberg  a  professorship  of  the  science  of 
international  law,  created  by  Grotius,  and  the  science  has  been 
promoted  in  like  manner  ever  since. 

Grotius  founds  morality  and  law  upon  the  whole  compass  of 


♦See  Sec.  1956,  Vol.  12,  Cyclopedia  of  Law. 
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man's  human  and  social,  as  well  as  animal  and  individual,  na- 
ture. He  bases  philosophical  morality  on  the  social  impulse  by 
which  man  is  actuated,  in  addition  to  .the  desire  of  his  individual 
good.  **This  social  impulse  is/'  he  holds,  **the  source  of  jus,  or 
natural  law, — ^the  basis  of  property  and  contract."  **It  is,"  he 
says,  *  *  too  narrow  a  view  to  say  that  utility  is  the  mother  of  rights. 
The  mother  of  rights  is  human  nature,  taken  as  a  whole,  with  its 
impulses  of  kindness,  pity,  sociality,  as  well  as  desire  of  individ- 
ual pleasure  and  fear  of  pain.  Human  nature  is  the  mother  of 
natural  law,  and  naitural  law  is  the  mother  of  civil  or  instituted 
law." 

Grotius  thus  stands  favorably  distinguished  from  the  later 
writers,  who  base  law  and  morality  on  mutual  fear  and  necessity 
of  property  rights. — ^Note  to  Cushman  K.  Davis's  Int.  Law,  §  8. 

**The  writings  of  Qrotius  certainly  mark  an  epoch  in  the  de- 
velopment of  international  law.  It  may  not  be  entirely  accurate 
to  call  him  'the  Father  of  the  Law  of  Nations,'  but  it  is  entirely 
accurate  to  say  that  his  *De  Jure  Belli  et  Pacis'  has  done  more 
than  any  other  treatise  toward  awakening  public  interest  in  and 
giving  systematic  form  to  the  body  of  rules  which  constitute  in- 
ternational law.  This  was  due  partly  to  the  spirit  of  intense 
earnestness  which  pervades  his  work  and  partly  to  the  fact  that 
the  time  was  ripe  for  its  reception.  Much  that  is  contained  in 
the  works  of  Grotius  had  already  been  set  forth  by  Gentilis,  but 
whether  it  was  the  fault  of  his  style  or  a  lack  of  proper  apprecia- 
tion upon  the  part  of  those  whom  he  addressed,  the  fact  is  that  he 
did  not  secure  the  public  ear  as  did  Grotius.  The  first  edition  of 
the  *De  Jure  Belli  et  Pacis'  was  quickly  exhausted.  Successive 
editions  appeared  in  Paris,  Frankfort,  and  Amsterdam.  So  thor- 
oughly was  the  public  aroused  over  the  subject  that  he  almost 
succeeded  in  making  international  law  a  topic  of  conversation  in 
polite  society. 

**He  makes  international  law  rest  upon  the  law  of  nature,  and 
consent.  This  twofold  basis  is  an  advance  for  which  he  is  en- 
titled to  much  credit.  In  the  latter  he  has  hit  upon  the  real  basis 
of  international  law,  and  by  not  discarding  the  law  of  nature  as  a 
basis  he  secured  a  more  ready  acceptance  of  his  ideas.  For  it 
must  not  be  forgotten  that  Grotius  was  writing  at  a  time  when 
abstract  reasoning  seemed  far  more  learned  and  took  hold  of 
men's  minds  more  forcibly  than  did  an  appeal  to  facts.    Thus  the 
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really  weak  part  of  his  work,  instead  of  being  a  hindrance  to  the 
acceptance  of  his  system,  helped  to  float  it  along. 

''Though  driven  to  the  writing  of  his  book  by  'the  lieentioas- 
ness  in  regard  to  war,  which  even  barbarous  nations  ought  to  be 
ashamed  of,  a  running  to  war  upon  very  frivolous  or  rather  no 
occasion,  which  being  once  taken  up  there  remained  no  longer 
any  reverence  for  right  either  divine  or  human,  just  as  if  from 
that  time  men  were  authorized  and  firmly  resolved  to  commit  all 
manner  of  crimes  without  restraint,'  he  did  not  enter  upon  a  use- 
less tirade  upon  all  war.  He  pursued  rather  the  practical  meth- 
od of  inquiring  what  wars,  if  any,  were  lawful?  In  other  words, 
what  causes  justified  war;  and  in  case  of  a  just  war  what  rules 
should  apply  T  He  emphasized  the  fact  that  peace  was  the  normal 
relation  of  states;  and  recognized  the  further  facts,  which  few 
men  of  his  time  did,  that  the  Holy  Roman  Empire  had  passed 
away  and  that  the  civilized  world  was  now  made  up  of  inde- 
pendent states.  The  legal  recognition  of  this  fact  is  to  be  found 
in  the  Peace  of  Westphalia,  1648.  To  the  mind  of  Orotius  the 
only  superior  to  which  these  were  now  subject  was  the  'divine 
and  human  law.  *  It  was  their  obligation  to  conform  to  this,  which 
as  a  binding  force  was  to  take  the  place  of  the  Empire  and  to  do 
what  it  had  failed  to  do — maintain  the  peace  of  the  world,  or,  if 
not,  at  least  tolerable  conditions  in  war." — Maxey*s  Int.  Law,  10, 
11. 

HISTOBT  OF  INTERNATIONAL  LAW  FROM  AMERICAN  INDEPENDENCE  TO 
THE  PRESENT  TIME.* 

''The  advent  of  the  United  States  as  an  independent  nation 
marics  the  beginning  of  a  new  epoch  in  the  development  of  inter- 
national law.  From  that  point  on,  the  voice  of  Europe,  though 
entitled  to  due  weight,  is  by  no  means  final  as  to  what  is  inter- 
national law.  Even  from  the  beginning  of  her  national  existence, 
the  United  States  has  been  a  factor  to  be  reckoned  with  in  in- 
ternational relations.  For,  while  never  inclined  to  officiously  dic- 
tate rules  to  Europe,  she  has  never  shrunk  from  the  maintenance 
of  her  own  rights.  By  such  insistence,  she  has  played  no  incon- 
siderable part  in  the  destruction  of  that  enemy  of  all  international 
law ;  piracy,  and  in  securing  a  better  recognition  of  neutral  rights. 

*Being  extractfl  from  Chapter  III,  of  Plrof.  Edwin  Mazey's  recent  work 
on  **  International  Law." 
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'^With  the  beginning  of  this  period  we  find  also  the  advent  of 
the  positive  school.  The  title  of  father  of  this  school  is  usually 
ascribed  to  Moser,  a  German  publicist,  whose  works  appeared  in 
1781.  To  his  mind  the  work  of  the  writer  on  international  law 
was  simply  to  find  out  and  report  what  rules  had  been  established 
by  treaties  and  usage,  and,  having  done  this,  he  had  then  discov- 
ered to  himself  and  to  others  what  constituted  the  international 
law  of  that  time. 

'' Contemporary  with  him  and  holding  what  were  in  many  ways 
similar  views  was  Professor  Martens,  of  the  University  of  Bottin- 
gen.  He  published  in  1788  a  Summary  of  the  International  Law 
of  Modem  Europe  Founded  on  Treaties  and  Usage.  This  is  in 
many  ways  an  able  work  and  was  influential  from  the  start.  But 
of  greater  service  was  his  collection  of  Treaties  of  Peace,  Alliance^ 
etc.,  published  in  1791.  This  work  has  been  extended  by  his  suc- 
cessors— C.  Martens,  Saal-feld^  Murhard,  Samwer,  Hopf  and 
Stoerk — ^until  in  1887  it  contained  sixty-four  volumes. 

''Most  potent  in  its  influence  upon  the  development  of  in- 
ternational law  was  the  Congress  of  Vienna.  By  restoring  the 
balance  of  power  which  had  been  rudely  disturbed  by  the  Nar 
poleonic  wars  it  restored  the  conditions  essential  to  the  healthy  de- 
velopment of  international  law.  It  needs  no  great  stretch  of  im- 
agination to  see  that  had  the  Congress  of  Vienna  reconstructed  the 
map  of  Europe  so  as  to  leave  one  predominant  and  the  others 
weak  powers,  the  recognition  of  international  rights  would  have 
been  much  more  difficult  to  secure,  which  is  but  another  way  of 
saying  that  the  international  law  of  to-day  would  have  been  a 
vastly  different  thing.  In  addition  to  its  recognition  of  the  prin- 
ciple of  the  balance  of  power  and  its  reconstruction  of  the  map  of 
Europe  in  accordance  therewith,  the  Cc^cfress  of  Vienna  accom- 
plished no  small  amount  in  the  direction  of  rendering  more  free 
the  navigation  of  rivers.  It  may  be  worth  mentioning  that  its 
classification  of  diplomatic  agents  is  substantially  the  same  as  we 
have  to-day. 

''Within  less  than  a  decade  after  the  Congress  of  Vienna,  but 
by  no  means  as  important  as  it,  was  the  Congress  of  Verona.  This 
deserves  mention  not  so  much  for  what  it  did  toward  influencing 
the  development  of  international  law  as  for  what  it  failed  to  do. 
Had  the  spirit  of  absolutism  which  was  the  breath  of  life  of  this 
Congress  triumphed,  it  needs  no  seer  to  reach  the  conclusion  that 
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certain  of  the  most  fundamental  rights  of  states  would  ha;7e  besa 
ruthlessly  swept  away.  The  possession  of  international  law  ri^ts 
would  under  the  regime  of  a  triumphant  Holy  Alliance  have  rest- 
ed not  upon  the  fact  of  being  an  independent  state,  but  upon  con- 
formity to  the  standard  of  orthodoxy. 

''The  same  year  as  the  Congress  of  Vienna,  Wheaton's  Law  of 
Marine  Captures  was  published.  This  was  the  only  really  im- 
portant treatise  during  the  first  quarter  of  the  19th  century.  It 
was  followed  in  1836  by  the  Elements  of  Intematicmal  Law.  In 
1845  his  History  of  the  Law  of  Nations  in  Europe  and  America 
was  published.  These  works  gave  him  the  position  of  prinuu^ 
among  American  writers  on  international  law.  This  position  he 
held  for  the  remainder  of  the  centuiy,  and  at  present  the  only 
writer  who  has  a  just  claim  to  dispute  with  him  the  title  is  Han- 
nis  Taylor,  whose  learned  treatise  on  International  Public  Law 
was  published  in  1901. 

''Well  deserving  of  mention  among  the  works  which  have  exer- 
cised a  formative  influence  upon  the  development  of  internation- 
al law  are  Kent's  Commentaries  and  the  opinions  of  Justice  Story 
on  questions  of  admiralty  law.  During  his  twenty  years  (1812- 
1832)  on  the  Bench  of  the  Supreme  Court  of  the  United  States 
he  was  recognized  as  its  ablest  authority  in  this  department  of 
law.  Nor  do  the  ability  and  influence  of  his  opinions  along  this 
line  suffer  by  comparison  with  those  of  Sir  William  Scott,  after- 
wards  Lord  Stowell,  England's  greatest  admiralty  judge,  or  wiUi 
those  of  Portalis,  the  premier  of  French  admiralty  jurists. 

"In  1839  appeared  Manning's  Commentaries  on  the  Law  of 
Nations.  In  these  the  writer,  an  Englishman,  gives  special  at- 
tention to  the  laws  of  neutrality.  In  1844,  Hefter,  a  Qerman 
publicist  of  note,  pubb' Jied  his  European  International  Law  of 
the  future.  The  next  year  appeared  an  able  treatise  on  the  In- 
ternational Rules  and  Diplomacy  of  the  Sea,  by  Ortolan,  a  French 
publicist.  In  1847  Burlamaqui,  a  Swiss  writer,  published  his 
Principles  of  Natural  Law  and  of  the  Law  of  Nations.  In  1854, 
Phillimore,  an  English  Judge,  published  his  Commentaries  on 
International  Law.  HautefeuiUe's  History  of  the  Origin,  Progress 
and  Variations  of  Maritime  International  Law  appeared  in  1858. 

"In  1856,  the  Congress  of  Paris  met  for  the  purpose  of  setding 
the  questions  arising  out  of  the  Crimean  War.  It  did  that ;  but  it 
did  more,  and  it  is  with  this  surplus  that  we  are  at  present  con- 
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eemed.  It  promulgated  these  four  great  rules  of  mtemational 
law:  (1)  ^Privateering  is  and  remains  abolished.  (2)  The 
neutral  flag  covers  enemy's  goods,  with  the  exception  of  contra- 
band of  war.  (3)  Neutral  goods,  with  the  exception  of  contra- 
band of  war,  are  not  liable  to  capture  under  the  enemy  *ia  flag. 
(4)  Blockades,  in  order  to  be  binding,  must  be  effective,  that  is 
to  say,  maintained  by  a  force  sufficient  really  to  prevent  access  to 
the  coast  of  the  enemy.' 

''Though  the  United  States  is  not  a  signatory  to  this  declara- 
tion, she  had  from  the  beginning  of  her  national  existence  con- 
tended for  the  last  three  principles  set  forth  in  it.  She  further 
offered  through  her  Secretary  of  State,  Marcy,  to  give  her  ad- 
herence to  the  first,  provided  the  other  powers  would  agree  to  the 
proposition  that  all  private  property  at  sea,  contraband  excepted, 
is  exempt  from  capture.  Had  this  counter  proposition  been  ac- 
cepted, it  would  have  been  an  immense  advance,  as  it  would  have 
placed  private  property  on  sea  upon  the  same  basis  as  that  ui>on 
land.  A  more  extended  discussion  of  this  and  the  other  rules 
will  be  found  in  succeeding  chapters 

**In  1860,  Woolsey,  for  years  a  professor  of  international  law 
in  Yale  University,  published  his  concise  work  entitled  an  'In- 
troduction to  the  Study  of  International  Law.'  This  is  certainly 
among  the  most  instructive  of  the  briefer  works  and  in  conse- 
quence of  this  has  had  a  wider  use  as  a  text-book  in  colleges  than 
any  other  text  on  the  subject  of  international  law.  The  follow- 
ing year  General  Halleck  published  his  work  on  'International 
Law,  or  Rules  Regulating  the  Intercourse  of  States  in  Peace  and 
War' J  which,  partly  because  of  its  merit,  but  more  perhaps  be- 
cause of  his  position  in  the  army,  attracted  «  great  deal  of  at- 
tention at  the  time. 

"The  same  year  Twiss,  a  professor  of  civil  law  at  Oxford, 
published  his  Law  of  Nations  Considered  as  Independent  Political 
Communities,  and  two  years  later  his  Rights  and  Duties  of  Na- 
tions in  Time  of  War.  The  same  year,  Dr.  Lieber  of  Columbia 
University,  compiled,  at  the  request  of  the  United  States  govern- 
ment, a  code  of  the  rules  of  war. 

"The  next  year  the  Conference  of  Geneva  adopted  a  set  of 
rules  regulating  the  treatment  of  the  sick  and  wounded,  of  sur- 
geons, chaplains,  nurses,  hospitals,  ambulances,  etc.,  in  short,  the 
protection  of  those  persons  and  things  which,  though  with  every; 
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army,  do  not  constitute  a  part  of  the  fighting  force,  and  Iqr  the 
dictates  of  humanity  are  exempted,  in  so  far  as  possible,  from 
hostile  attack.  These  rules,  modified  and  extended  by  subsequent 
conferences,  haTe  come  to  be  known  as  the  Bed  Cross  rules. 

''In*  1868,  Calvo  published  his  'Le  Droit  International  Theo- 
retique  et  Practique.'  This  work  is  worthy  of  mention,  partly  be- 
cause of  its  intrinsic  merit  and  partly  because  the  writer  is,  with 
the  exception  of  Bello,  whose  works  are  almost  unknown,  the 
only  writer  on  international  law  South  America  has  produced. 
Though  published  originally  in  Spanish,  it  has  been  translated 
into  French.  The  bulk  of  the  work  was  written  in  Washington 
while  the  author  was  there  as  minister  from  Paraguay.  It  beam 
the  impress  of  American  thought  .... 

**The  next  year  David  Dudley  Field  of  the  New  York  Bar  pub- 
lished his  Draft  Outline  of  a  C!ode  of  International  Law.  As  we 
have  already  seen,  maritime  codes  had  been  put  forth  centuries 
before  this,  but  those  were  codifications  of  simply  a  small  part  of 
international  law.  Field's  was  the  first  attempt  at  a  compre- 
hensive codification  of  the  whole  of  intemationid  law.  His  pur- 
pose was  Ho  bring  together  whatever  was  good  in  the  present 
body  of  public  law,  to  leave  out  what  seemed  obsolete,  unprofitable 
or  hurtful,  and  then  to  add  such  new  provisions  as  seemed  most 
desirable.*  Such  a  codification  would  undoubtedly  have  its  ad- 
vantages, if  all,  or  practically  all,  of  the  civilized  nations  would 
agree  to  it.  Neither  would  such  a  proceeding  be  a  priori  impos- 
sible. For,  as  Field  argues  in  his  preface  to  the  second  edition, 
'if  sixteen  nations  could  agree,  as  they  had,  to  a  postal  treaty, 
which  was  in  effect  a  chapter  of  a  code,  why  could  they  not  agree 
upon  an  entire  code!' 

''In  1878,  Bluntschli,  a  Swiss  publicist  and  professor  at  Zurich, 
published  his  'Modem  Institutional  Law  of  Civilized  States.'  He 
is  in  many  ways  an  exceptionally  able  writer,  but  is  theoretical 
rather  than  practical.  This  may  be  judged  from  his  definition  of 
international  law :  'that  recognized  universal  law  of  nature  which 
binds  different  states  together  in  a  humane  jural  society,  and 
which  also  secures  to  the  members  of  different  states  a  common 
protection  of  law  for  their  general  human  and  international 
rights. '  The  same  conclusion  might  be  reached  from  his  insistenoe 
that  whatever  is  'a  hindrance  to  the  true  development  of  a  state 
constitutes  a  just  cause  of  war/  But  what  is  the  *true  devdop- 
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menV  of  a  atatet  If  each  state  is  to  judge  for  itself,  then  the 
limitation  amounts  to  nothing.  The  chief  practical  value  of  his 
writings  consists  in  the  influence  they  have  had  toward  the  adop- 
tion of  more  humane  rules  of  war. 

''In  1884,  Hall  published  the  first  edition  of  his  International 
Law.  This  may  safely  be  said  to  be  one  of  the  greatest  works  on 
the  subject  published  during  the  19th  century;  neither  is  there 
much  doubt  that  it  has  no  peer  among  the  texts  on  this  subject 
written  by  Englishmen.  Within  eleven  years  after  its  first  ap- 
pearance it  had  reached  the  fourth  edition,  which  to  a  work  of  this 
character  is  no  small  compliment,  and  is  likewise  strong  evidence 
of  the  interest  which  during  the  last  quarter  century  has  been 
aroused  in  the  subject  of  international  law. 

''Between  1886  and  the  end  of  the  century  there  appeared 
Wharton's  Digest  of  International  Law,  which  in  its  way  is  a  most 
useful  work;  Davis's  International  Law;  a  Treatise  on  Inter- 
national Law,  in  three  volumes,  by  Fedor  Fedorovitch  Martens, 
who  is  by  all  odds  the  ablest  of  Russian  publicists  and  who,  by 
reason  of  his  attainments,  has  been  styled  'The  Lord  Chief  Jus- 
tice of  Christendom';  Snow's  Cases  on  International  Law,  which 
form  a  very  convenient  collection  of  leading  cases;  the  Prin- 
ciples of  International  Law,  a  most  able  treatise  by  Lawrence,  an 
Englishman;  Studies  of  International  Law,  by  HoUand,  another 
English  publicist  and  among  the  ablest  of  the  positive  school.  In 
1901  Taylor  published  his  International  Public  Law,  which  is  a 
most  able  and  exhaustive  contribution  to  the  literature  of  the 
subject. 

"During  the  last  year  of  the  19th  century  there  occurred  an 
epoch-making  event  in  the  development  of  international  law, — 
the  organization  of  a  permanent  international  court  of  arbitra- 
tion at  The  Hague,  with  power  to  determine  its  own  jurisdiction. 
This  placed  international  arbitration  upon  a  new  and  more  sub- 
stantial basis  and  by  so  doing  made  it  an  increased  factor  in  pre- 
serving the  x>eace  of  the  world.  True,  we  had  had  succee»ful 
cases  of  the  application  of  arbitration  to  the  settlement  of  inter- 
national disputes  before  the  establishment  of  this  court,  but  the 
existence  of  such  a  court  makes  a  resort  to  arbitration  much 
easier  and  thus  increases  the  obligation  of  states  to  try  this  means 
of  adjusting  their  differences  before  appealing  to  the  harsh  and 
exceedingly  expensive  arbitrament  of  the  sword.    Perhaps  no 
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better  illustration  could  be  had  of  the  advantage  of  having  a 
court  standing  ready  to  settle  controversies  arising  between  na- 
tions than  the  recent  North  Sea  incident,  which  brought  England 
and  Russia  to  within  hailing  distance  of  war.  And  it  is  at  least 
doubtful  if  a  peaceful  settlement  would  have  been  reached  but  for 
the  existence  of  the  court  at  The  Hague.  Such  occurrences  al- 
ways arouse  public  sentiment  to  a  pitch  where  delays  are  very 
likely  to  be  fatal  to  a  peaceful  adjustment  so  that  if  the  machin- 
ery necessary  to  a  legal  hearing  and  decision  on  the  merits  of  the 
case  has  to  be  constructed,  the  delay  ithus  neces^tated  multiplies 
the  chances  of  war.  It  is  true  that  a  submission  of  disputes  to 
this  court  is  not  compulsory,  but  the  enlightened  public  opinion  of 
the  world  and  the  ever-increasing  conviction  as  to  the  advantages 
of  his  form  of  settlement  over  an  appeal  to  force  will  in  course  of 
time  amount  to  compulsion  in  the  vast  majority,  if  not  in  all 
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CHAPTER  IL 

OF  THE  NATURE  AND  SOURCES  OF  INTERNATIONAL  LAW.* 

WHAT  18  IKTEBNATIONAL  LAW^  AND  WHBBB  IS  IT  VOWXOtf 

"International  law,  in  a  wide  and  abstract  sense,  would 
braee  those  rules  of  intercourse  between  nations  which  are  de- 
duced from  their  rights  and  moral  claims,  or,  in  other  words,  it 
is  the  expression  of  the  jural  and  moral  relations  of  states  to  one 
another."    Woolsey,  Int.  Law,  §  3.    See,  also,  sections  4,  5. 

''International  law,  as  understood  among  civilized  nations,  may 
be  defined  as  consisting  of  those  rules  of  conduct  which  reason 
deduces  as  consonant  to  justice,  from  the  nature  of  the  society 
existing  among  independent  nations,  with  such  definitions  and 
modifications  as  may  be  established  by  general  consent.  Wheaton, 
Elements,  pt.  1,  §  2. 

"International  law,  or  the  law  of  nations,  may  be  defined  to  bt 
the  rules  of  conduct  regulating  the  intercourse  of  states."  Hal- 
leek,  Elements,  c.  2. 

There  is  a  considerable  divergence  among  writers  on  inter- 
national law,  not  only  with  respect  to  the  proper  definition  of  the 
term,  but  also  with  respect  to  the  origin  and  source  of  the  law. 

Halleck  (Elements,  c.  2)  points  out  that  "most  writers  en- 
deavor to  frame  their  definition  so  as  to  embrace  the  source  of  this 
law,  rather  than  describe  the  nature  and  character  of  the  law 
itself."   See  note  to  C.  K.  Davis's  Int.  Law,  §  2. 

"Nations  or  states  are  bodies  politic,  societies  of  men  united 
together  for  the  purpose  of  promoting  their  mutual  safety  and 
advantage  by  the  joint  efforts  of  their  combined  strength. 

Such  a  society  has  her  affairs  and  her  interests;  she  deliberates 
and  takes  resolutions  in  common ;  thust  becoming  a  moral  person, 
who  possesses  an  understanding  and  a  will  peculiar  to  herself, 
and  is  susceptible  of  obligations  and  rights. 


*See  Sees.  1969-1970,  Vol.  12,  Cyclopedia  of  Law. 
tSee  Sec.  1966,  Vol  12,  Cyclopedia  of  Law. 
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To  establLdi  on  a  solid  foundation  the  obUgatiom  and  rights 
of  nations,  is  the  design  of  this  work. 

The  Law  of  Nations  is  the  science  which  teaches  the  rights 
subsisting  between  nations  or  states,  and  the  obUgatuyns  corre- 
spondent  to  those  rights.^ ^ — ^Vattel's  Law  of  Nations,  I. 

^'The  Law  of  Nations  modifies  the  intercourse  of  independent 
commonwealth  in  peace^  and  prescribes  limits  to  their  hostilities 
in  war.  It  prescribes,  that  in  peace  nations  should  do  each 
other  as  much  good,  and  in  time  of  war  as  little  harm,  &»  may 
be  possible,  without  injuring  their  own  proper  real  interests.  TIm 
laws  of  nations,  in  short,  establish  that  principle  and  rule  of  con- 
duct which  should  prevent  the  strongest  nation  abusing  its  power, 
end  induce  it  to  act  justly  and  generously  towards  other  states, 
upon  the  broad  principle  that  true  happiness,  whether  of  a  single 
individual  or  of  several,  can  only  result  from  each  adopting  con- 
duct influenced  by  a  sincere  desire  to  increase  the  general  welfare 
of  all  mankind.  (Post,  §§  13, 14;  Mackintosh,  Dia.  3,  4;  Montesq. 
de  TEsprit  des  Lois,  liv.  1,  c.  3;  and  see  1  Bla.  Com.  34  to  44;  4 
Bla.  Com.  66,  67.)  Li  cases  of  doubt  arising  upon  what  is  the  Law 
of  Nations,  it  is  now  an  admitted  rule  among  all  European  na- 
tions, that  our  common  religion,  Christianity,  pointing  out  the 
principles  of  natural  justice,  should  be  equally  appealed  to  and 
observed  by  all  as  an  unfailing  rule  of  construction.  (2  Ward's 
Law  of  Nations,  pp.  11,  339,  340.)  The  difficulty  is,  that  there  is 
no  general  moral  international  code  framed  by  the  consent  of  the 
European  powers,  so  desirable  to  be  fixed,  especially  at  this 
period,  when  harmony  happily  appears  to  subsist,  and  most  of 
the  nations  of  Europe  have,  by  recent  experience,  become  practi- 
cally convinced  of  the  advantages  that  would  result  from  the 
establishment  of  fixed  general  rules,  so  as  to  reconcile  the  fre- 
quent discordancy  of  the  decisions  of  their  various  prize  tribunals 
and  upon  other  contests.  The  statesmen  of  the  higher  powers 
of  Europe  would  immortalize  themselves  by  introducing  such 
a  code,  and  no  period  of  histoiy  for  the  purpose  has  been  so 
favorable  and  opportune.  (See  Atcheson's  Report  of  the  case  of 
Havelock  v.  Rockwood,  Preface  i.) 

The  law  of  nations  is  adopted  in  Great  Britain  in  its  full  and 
most  libei^  extent  by  the  common  law,  and  is  held  to  be  part  of 
the  law  of  the  land;  and  all  statutes  relating  to  foreign  affairs 
should  be  framed  with  xeferenoe  to  that  rule.     (4  Bla.  Com. 


Digitized  by 


Google 


NATURB  AMD  80UR0BSS  19 

67.)  Bnt  still  there  is  no  general  eode ;  and  to  the  regret  that  none 
has  been  introduced,  may  be  also  added,  the  want  of  an  inter- 
national court  or  tribunal,  to  decide  upon  and  enforce  the  law  of 
nations  when  disputed;  and  consequently,  although  when  states 
are  temperately  inclined  to  ascertain  and  be  governed  by  the  law 
of  nations,  there  will  be  little  doubt  upon  the  decision,  or  of  the 
adoption  of  measures  the  most  just;  yet,  if  a  state  will  not  listen 
to  the  immutable  principles  of  reason,  upon  the  basis  of  which 
the  imperfect  law  of  nations  is  founded,  then  the  only  remedy  is 
to  appeal  to  arms;  and  hence  frequently  the  just  cause  of  war, 
which,  if  there  were  a  fixed  code,  with  a  proper  tribunal  to  con- 
st^e  it,  would  in  general  be  prevented. 

The  sources  from  whence  is  to  be  gathered  information — 
what  is  the  positive  Law  of  Nations  generally  and  permanently 
binding  upon  all  independent  states? — ^are  acknowledged  to  be  of 
three  descriptions :  First,  the  long  and  ordinary  praotigb  of  na- 
tions, which  affords  evidence  of  a  general  custom,  tacitly  agreed 
to  be  observed  until  expressly  abrogated.  Secondly,  the  recitals 
of  what  is  acknowledged  to  have  been  the  law  or  practice  of  na- 
tions, and  which  recitals  will  frequently  be  found  in  modem 
treaties.  Thirdly,  the  writings  of  eminent  authors,  who  have 
long,  as  it  were  by  a  concurrence  of  tesidmony  and  opinion,  de- 
clared what  is  the  existing  international  jurisprudence. 

Thus  Lord  Mansfield,  in  Triquet  v.  Bath  (3  Burr.  Rep.  1481), 
stated  as  the  declaration  of  Lord  Talbot,  that  the  law  of  na- 
tions is  to  be  collected  from  the  practice  of  different  nations  (and 
see  per  Sir  William  Scott,  in  The  Pladoyen,  1  Rob.  Rep.  115, 
post,  Ixiii,  n.  (7),  and  the  authority  of  writers,  such  as  Grotius, 
Barbeyrac,  Bijnkershock,  Wicquefort,  &c.,  there  being  no  English 
writer  of  eminence  upon  the  subject,  and  English  elementary 
writers  of  high  authority  have  also  acknowledged  that  such  for- 
eign authors  are  authorities  to  ascertain  the  law  of  nations, 
(Comyn's  Digest,  tit  ** Ambassador,*'  B.;  Viner's  Ab.  ** Mer- 
chant,'' A.  1 ;  and  3  Bla.  Com.  273.)  To  these  are  to  be  added, 
Puffendorf,  Wolf,  Selden,  Valen,  Clerace,  Pothier,  Burlamaqui, 
Emerigon,  Roccus,  Casegis,  Loecenius,  Santema,  Maline,  Malloy, 
and  above  all,  the  present  work  of  Y attel ;  to  which  may  be  added 
some  modem  works  of  great  ability,  but  not  yet  acknowledged  to 
be  such  high  general  authority  as  the  former,  viz.  Ward's  and 
Marten's  Law  of  Nations,  and  the  recent  valuable  French  publi- 
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cation,  Cours  de  Droit  Public  Interne  et  Exteme,  par  le  C!om- 
mandeur  Silvestre  Pinheiro  Perreira,  Ministre  d'Etat  au  Paris, 
1830,  which  embraces  the  French  modem  view  of  the  law  of 
nations  upon  most  of  the  subjects  discussed  in  Yattel  and  some 
others. 

It  was  from  the  most  ancient  of  these  several  authors,  and  other 
similar  resources,  that  Lord  Mansfield  framed  the  celebrated  let- 
ter of  the  Duke  of  Newcastle  to  the  King  of  Prussia's  Secretary, 
which  is  considered  a  standard  of  authority  upon  the  laws  of 
nations,  so  far  as  respects  the  then  disputed  right  to  search  for 
and  seize  enemies'  property  on  board  neutral  ships  in  certain  cases 
in  time  of  war.  (See  Holliday's  life  of  Lord  Mansfield,  vol.  2,  p. 
424,  &c.,  and  Collectanea  Juridica,  1  voL  129 ;  see  also  Viveash  v. 
Becker,  3  Maule  &  Selwyn,  284,  in  which  Lord  Ellenborough 
quotes  several  of  the  above  authors,  to  ascertain  the  law  of  nations 
upon  the  privilege  of  consuls.) 

Upon  some  parts  of  the  law  of  nations,  especially  that  relating 
to  maritime  afiFairs,  there  are  ancient  codes,  which  either  origi- 
nated in  authority,  or  were  afterwards  acknowledged  to  have 
become  such ;  but  still  those  codes  in  the  present  state  of  commer- 
eial  intercourse  are  imperfect.  Of  those  are  the  Rhodian  Laws, 
being  one  of  the  earliest  systems  of  marine  law,  but  which  was 
superseded  by  the  collection  entitled  Consolato  del  Mare,  Qro- 
tius,  Book  3,  ch.  1,  s.  5,  n.  6.  Next  in  order  are  the  Laws  of 
Olcron,  promulgated  about  the  thirteenth  century.  Another  tsyth 
tern  of  international  law  was  framed  by  the  deputies  of  the  Han- 
seatic  League  in  1597,  and  which  was  confirmed  with  additions 
in  1614,  and  has  obtained  much  consideration  in  the  maritime 
jurisprudence  of  nations.  (See  remarks  on  that  code,  2  Ward's 
Law  of  Nations,  276  to  290.)  But  the  most  complete  and  com- 
prehensive system  of  the  marine  law  of  nations  is  the  celebrated 
Ordinance  of  Marine  of  Louis  XIV.,  published  in  1681,  and 
which,  coupled  with  the  commentary  of  Valin,  Lord  Mansfield 
always  treated  as  of  the  highest  authority.  (See  1  Marshall  on 
Insurance,  Prelim.  Dis.  18.) 

In  modem  times,  in  order  to  prevent  any  dispute  upon  the 
existence  or  application  of  the  general  law  of  nations,  either  pend- 
ing peace,  or  at  or  after  the  subsequently  breaking  out  of  war 
between  two  or  more  independent  states,  it  has  become  the  prac- 
tice to  enter  into  express  treaties,  carefully  providing  for  ev^ry 
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contingency,  and  especially  modif3ring  and  softening  the  injur- 
ious consequences  of  sudden  war  upon  the  commercial  and  other 
intercourse  between  the  two  states,  and  sometimes  even  wholly 
changing  the  character  of  war  or  of  alienage,  and  even  enabling 
a  foreign  alien  enemy  during  wer  to  retain  his  interest  in  land 
in  the  opponent  country.  (See  an  illustrating  instance  in  Sutton 
V.  Sutton,  1  Buss.  &  My.  Rep.  663.)  (Society,  &c.  v.  New  Haven, 
8  Wheat  B.  464.)  In  these  cases,  the  treaty  between  the  two 
contracting  states  either  alters,  or  expressly  declares  the  law  of 
nations,  and  binds  each.  But  still  questions  upon  the  general 
law  of  nations  will  frequently  arise,  and  it  will  then  become  neces- 
sary to  recur  to  the  other  evidence  of  what  is  the  law  of  nations, 
viz.,  the  previous  ordinary  and  general  or  particular  practice,  or 
the  opinion  of  the  authors  before  alluded  to. 

In  the  latter  part  of  the  last,  and  in  the  present  century,  a 
great  accession  of  learning,  information,  and  authority  upon  the 
law  of  nations  has  been  afforded  by  the  valuable  decisions  of  Sir 
W.  Scott  (afterwards  Lord  Stowell)  and  Sir  J.  Nicholl  in  the 
Court  of  Admiralty  and  Prize  Court,  and  by  several  decisions  in 
our  Courts  of  Law  and  Equity.  The  known  learning  and  scrupu- 
lous justice  evinced  in  those  decisions,  have  commanded  the  re- 
spect, the  admiration  and  adoption,  of  aU  the  European  states, 
and  of  that  modem,  enlightened  and  energetic  nation,  AmericA. 
To  these  may  be  added,  Chalmer's  Collection  of  Opinions,  which 
contain  great  learning  upon  many  subjects  of  the  public  affairs 
of  nations.  These  have  been  fully  published  since  Vattel  wrote; 
and  the  editor  has  attempted  to  improve  this  edition,  by  occasion- 
ally referring  in  the  notes  to  the  reports  and  work  alluded  to.  The 
editor  has  also,  in  his  Treatise  on  Commercial  Law,  and  in  a 
Summary  of  the  Law  of  Nations,  endeavored  to  take  a  more  ex- 
tended view  of  some  of  those  branches  of  the  law  of  nations,  prin- 
cipally as  it  affects  foreign  commerce,  and  of  the  decisions  and 
works  subsequent  to  the  publication  of  VatteL 

If  the  perfect  general  rights  or  law  of  nations  be  violated,  then 
it  appears  to  be  conceded,  that  such  violation  may  be  the  actual 
and  avowed  ground  of  a  just  war ;  and  it  is  even  laid  down  that 
it  is  the  duty  of  every  nation  to  chastise  the  nation  guilty  of 
the  aggression.  (Vattel,  post.  Book  I.  chap,  xxiii,  §  283,  p, 
126;  Book  II.  chap,  ii,  §  24,  p.  144;  §  65,  66,  67,  p.  160,  161.) 

Unhappily,  especially  in  modem  times,  we  have  found  that  th« 
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law  of  nations  has  aometimes  been  set  at  nanght  by  overpowerfol 
states,  adhering  (to  use  the  words  of  an  English  monarch)  rather 
to  Common  Law  than  stopping  to  inquire  whether  the  law  of 
nature  and  justice  had  not  become,  and  been  declared  in  that 
instance,  part  of  the  law  of  nations.  It  may  therefore  be  asked, 
of  what  utility  is  the  law  of  nations,  since  it  is  of  such  imperfect 
and  inefficient  obligation?  The  answer  is,  that  aU  nations,  al- 
though for  a  time  astounded  and  surprised  by  the  unexpcKsted 
aggression  of  an  oppressive  and  ambitious  conqueror,  will  yet 
ultimately  feel,  and  endeavor  to  give  effect  'to,  the  true  law  of 
nations,  lest,  by  suffering  its  continued  violations,  they  may  indi- 
vidually be  sacrificed;  and  consequently,  as  in  the  instance  al- 
luded to,  they  will  ultimately  coalesce  and  associate  in  one  com- 
mon cause,  to  humiliate  and  overcome  the  proud  invader  of  all 
just  rights  and  principles.  It  is  therefore  of  the  highest  impor- 
tance to  collect  all  the  principles  and  rules,  which,  in  cases  of 
doubt,  must  ever  be  consulted,  at  least  by  stateEonen,  in  endeav- 
oring to  settle  difference  between  differing  states;  and  no  author- 
ity stands  higher  in  this  respect  than  YatteL 

There  is  no  permanent  and  general  international  court,  and  it 
will  be  found,  that  in  general  the  sovereign,  or  government  of 
each  state,  who  has  the  power  of  declaring  war  and  peace,  has  also, 
as  an  incident,  sole  power  of  deciding  upon  questions  of  booty, 
capture,  prize,  and  hostile  seizure,  though  sometimes  that  power 
is  delegated,  as  in  Qreat  Britain,  as  respects  maritime  seizures,  by 
commission  to  the  judge  of  the  Admiralty  Court,  with  an  appeal 
from  his  decisions  to  the  Privy  Council.  In  these  cases  no  other 
nronicipal  court  has  cognizance  in  case  of  any  hostile  seizure. 
Elphinston  v.  Bedreechund,  Knapp's  Bep.  316  to  361;  and  HiU 
V.  Beardon,  2  Buss.  Bep.  608,  and  further,  post,  p.  392.  So  there 
is  no  general  international  court  in  which  a  treaty  can  be  directly 
enforced,  although,  collaterally,  its  meaning  may  be  discussed  in 
a  municipal  court;  therefore,  no  bill  to  enforce  a  treaty  can  be 
sustained  in  equity.  Nabob  of  Camatic  v.  East  India  Company, 
2  Y^.  jun.  56;  and  Hill  v.  Beardon,  2  Sim.  &  Stu.  437;  2  Buss. 
Bep.  608. 

Sometimes,  however,  especially  in  modem  times,  treaties,  ccm- 
firmed  by  temporary  statutes  in  each  country,  appoint  a  tempor- 
ary international  court,  with  limited  powers,  to  decide  upon  cer- 
tain claims,  and  to  be  satisfied  out  of  an  appointed  public  fund. 
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Thn9,  in  the  trealy  of  peace  between  Great  Britain  and  France, 
and  by  the  59  G.  3,  c.  31,  certain  commissioners  were  appointed 
to  carry  into  effect  the  conventions  for  liquidating  the  daims  of 
British  subjects  on  the  French  government,  with  an  appeal  to  the 
Privy  Council.  In  these  cases,  the  appointed  jurisdiction  is  ex- 
clusive, and  no  other  municipal  court  has  any  power  as  regards 
the  adjustment  of  the  claims  between  the  two  subjects  of  each 
country; — though,  as  between  private  individuals,  if  any  claim- 
ant stand  in  the  situation  of  an  agent  or  trustee,  then,  in  a  court 
of  equity,  he  may  be  compelled  to  act  as  a  trustee  of  the  sum 
awarded  to  him.  Hill  v.  Beardon,  Jac.  Bep.  84 ;  2  Buss.  Bep.  608 
to  633,  over-ruling  the  Vice-Chancellor's  decision  in  2  Sim.  & 
Stu.  437.— C.  (Comegys  v.  Vasce,  1  Peters  S.  C.  Bep.  193,  de- 
cided  upon  the  Treaty  with  Spain,  which  ceded  Florida  to  the 
United  States,  dated  May  2d,  1819.  See  also  Lestapies  v.  Ingra- 
ham,  5  Barr,  71,  and  the  cases  cited.)  ''—Note  to  J.  Chitty 's  Yat- 
td,  8  i. 
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CHAPTER  UL 

STATES  AND  THEIR  R£LATI(N<S  IN  TIMES  OF  PEACE.* 

HBANIKO  OF  A  STATB.t. 

IBook  I,  Chap.  I,  of  VatteVs  Law  of  NoHom.} 

OF  NATIONS  OB  SOVEBEION  STATBS. 

A  nation  or  a  state  is,  as  has  been  said  at  the  beginning  of 
this  work,  a  body  politic,  or  a  society  of  men  united  together  for 
the  purpose  of  promoting  their  mutual  safety  and  advantage  by 
their  combined  strength. 

From  the  very  design  that  induces  a  number  of  men  to  form  a 
society  which  has  its  common  interests,  and  which  is  to  act  in  con- 
cert, it  is  necessary  that  there  should  be  established  a  Public  Au- 
thority, to  order  and  direct  what  is  to  be  done  by  each  in  relation 
to  the  ^d  of  the  association.  This  political  authority  is  the 
Sovereignty;  and  he  or  they  who  are  invested  with  it  are  the 
Sovereign. 

It  is  evident  that,  by  the  very  act  of  the  civil  or  political  asso- 
ciation, each  citizen  subjects  himself  to  the  authority  of  the  entire 
body,  in  every  thing  that  relates  to  the  common  welfare.  The 
authority  of  all  over  each  member,  therefore,  essentially  belongs 
to  the  body  politic,  or  state ;  but  the  exercise  of  that  authority 
may  be  placed  in  different  hands,  according  as  the  society  may 
have  ordained. 

If  the  body  of  the  nation  keep  in  its  own  hands  the  empire,  or 
the  right  to  command,  it  is  a  Popular  government,  a  Democracy; 
if  it  intrust  it  to  a  certain  number  of  citizens,  to  a  senate,  it  es- 
tablishes an  Aristocratic  republic;  finally,  if  it  confide  the  gov- 
ernment to  a  single  person,  the  state  becomes  a  Monarchy. 

These  three  kinds  of  government  may  be  variously  combined 
and  modified.    We  shall  not  here  enter  into  the  particulars,  this 
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lubject  belonging  to  the  public  universal  law:*  for  the  object  of 
the  present  work,  it  is  sufficient  to  establish  the  general  princi- 
ples necessary  for  the  decision  of  those  disputes  that  may  ariss 
between  nations. 

Erery  nation  that  governs  itself ^  under  what  form  soever,  with- 
out dependence  on  any  foreign  power,  is  a  Sovereign  State.  Its 
rights  are  naturally  the  same  as  those  of  any  other  state.  Such 
are  the  moral  persons  who  live  together  in  a  natural  society,  sub- 
ject to  the  law  of  nations.  To  give  a  nation  a  right  to  make  an 
immediate  figure  in  this  grand  society,  it  is  sufficient  that  it  be 
really  sovereign  and  independent,  that  is,  that  it  govern  itself  by 
its  own  authority  and  laws. 

We  ought,  therefore,  to  account  as  sovereign  states  those  which 
have  united  themselves  to  another  more  powerful,  by  an  unequal 
alliance,  in  which,  as  Aristotle  says,  to  the  more  powerful  is  given 
more  honor,  and  to  the  weaker,  more  assistance. 

The  conditions  of  those  unequal  alliances  may  be  infinitely 
varied.  But  whatever  they  are,  provided  the  inferior  ally  re- 
serve to  itself  the  sovereignty,  or  the  right  of  governing  its  own 
body,  it  ought  to  be  considered  as  an  independent  state,  that  keeps 


*Nor  shall  we  examine  which  of  those  different  kinds  of  govermnent  is 
the  beat.  It  will  be  sufficient  to  say  in  general,  that  the  monarchical  form 
appears  preferable  to  every  other,  provided  the  power  of  the  sovereign  be 
limited,  and  not  absolute,— qui  [principatus]  turn  demum  regius  est,  si  in- 
tra modeetisB  et  mediocritatis  fines  se  contineat,  excessn  potestatis,  quam 
imprudentes  in  dies  angere  satagunt,  minnitur,  penitnsque  cormmpitur. 
Nos  stnlti,  majoris,  potentisB  specie  decepti,  dilabimur  in  contrarium,  non 
satis  eonsiderantes  earn  demum  tutam  esse  potenfdam  qusB  viribus  modum 
imponit.  The  maxim  has  both  truth  and  wisdom  on  its  side.  The  anthor 
here  quotes  the  saying  of  Theopompus,  king  of  Sparta,  who,  returning  to 
his  house  amidst  the  acclamations  of  the  x>eople,  after  the  establishment  of 
the  Ephori — **  You  will  leave  to  your  children  (said  his  wife)  an  authority 
diminished  through  your  fault."  "  True,"  replied  the  king:  **  1  shall  leave 
them  a  smaller  portion  of  it;  but  it  will  rest  upon  a  firmer  basis."  The 
Lacedsemonians,  during  a  certain  period,  had  two  chiefs  to  whom  they  very 
improperly  gave  the  title  of  kings.  They  were  magistrates,  who  possessed 
a  very  limited  power,  and  whom  it  was  not  unusual  to  cite  before  the 
tribunal  of  justice,— to  arrest,— to  condemn  to  death.— Sweden  acts  with 
less  impropriety  in  continuing  to  bestow  on  her  chief  the  title  of  king,  al- 
though she  has  circumscribed  his  power  within  very  narrow  bounds.  He 
shares  not  his  authority  with  a  colleague,— he  is  hereditary,— and  the  state 
has,  from  time  immemorial,  borne  the  title  of  a  kingdom.^Edit.  A.  D.  1797. 
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np  an  interooone  with  others  under  the  anthoritj  of  the  Uw  of 
nations. 

Consequently  a  weak  state,  whidi,  in  order  to  provide  for  its 
safety,  places  itself  under  the  protection  of  a  more  powerful  one, 
and  engages,  in  return,  to  perform  several  oflBees  equivalent  to 
that  protection,  without  however  divesting  itself  of  the  right  of 
government  and  sovereignty, — that  state,  I  say,  does  not,  on  this 
account,  cease  to  rank  among  the  sovereigns  who  adaioiriedge  no 
other  law  than  that  of  nations. 

There  occurs  no  greater  difficulty  with  respeet  to  tributary 
states;  for  though  the  payment  of  tribute  to  a  foreign  power  does 
in  some  degree  diminish  the  dignity  of  those  states,  from  its  being 
a  confession  of  their  weakness,— yet  it  suffers  their  sovereignty 
to  subsist  entire.  The  custom  of  paying  tribute  was  formerly 
very  common, — ^the  weaker  by  that  means  purchasing  of  their 
more  powerful  neighbor  an  exemption  from  oppreanon,  or  at 
that  price  securing  his  protection,  without  ceasing  to  be  sov- 
ereigns. 

The  Gtermanio  nations  introduced  another  custom— that  of 
requiring  homage  from  a  state  either  vanquidied,  or  too  weak  to 
make  resistance.  Sometimes,  even,  a  prince  has  given  sovereign- 
ties in  fee,  and  sovereigns  have  voluntarily  rradered  themselves 
feudatories  to  others. 

When  the  homage  leaves  independency  and  sovereign  authority 
in  the  administration  of  the  state,  and  only  means  certain  duties 
to  the  lord  of  the  fee,  or  even  a  mere  honorary  acknowledgmrat, 
it  does  not  prevent  the  state  or  the  feudatory  prince  being  strictly 
sovereign.  The  king  of  Naples  pays  homage  for  his  kingdom  to 
the  pope,  and  is  neverthdees  reckoned  among  the  principal  sov- 
ereigns of  Europe. 

Two  sovereign  states  may  also  be  subject  to  the  same  prince, 
without  any  dependence  on  each  other,  and  each  may  retain  all 
its  rights  as  a  free  and  sovereign  state.  The  king  of  Prussia  is 
sovereign  prince  of  Neufchfttel  in  Switzeriand,  without  that  prin- 
cipality being  in  any  manner  united  to  his  other  dominions;  so 
that  the  people  of  Neufch&tel,  in  virtue  of  their  franchises,  may 
serve  a  foreign  jKmer  at  war  with  the  king  of  Prussia,  provided 
that  the  war  be  not  on  account  of  that  principality. 

Finally,  several  sovereign  and  independent  states  may  unite 
themselves  together  by  a  perpetual  conf edenu^,  without  ceasing 


Digitized  by 


Google 


STATES  AND  THBIR  RELATIONS  27 

to  be,  each  individually,  a  perfect  state.  They  will  together  con- 
stitute a  federal  republic :  their  joint  deliberations  will  not  impair 
the  sovereignty  of  each  member,  though  they  may,  in  certain  re- 
spects, put  some  restraint  on  the  exercise  of  it,  in  virtue  of  volun- 
tary engagements.  A  person  does  not  cease  to  be  free  and  inde- 
pendent, when  he  is  obliged  to  fulfill  engagements  which  he  has 
voluntarily  contracted. 

Such  were  formerly  the  cities  of  Qreece;  such  are  at  present 
the  Seven  United  Provinces  of  the  Netherlands  and  such  the 
members  of  the  Helvetic  body. 

But  a  people  that  has  passed  under  the  dominion  of  another  is 
no  longer  a  state,  and  can  no  longer  avail  itself  directly  of  the  law 
of  nations.  Such  were  the  nations  and  kingdoms  which  the 
Bomans  rendered  subject  to  their  empire;  the  generality  even  of 
those  whom  they  honored  with  the  name  of  friends  and  allies  no 
longer  formed  real  states.  Within  themselves  they  were  governed 
by  their  own  laws  and  magistrates;  but  without,  they  were  in 
everything  obliged  to  follow  the  orders  of  Home ;  they  dared  not 
of  themselves  either  to  make  war  or  contract  alliances;  and  could 
not  treat  with  nations. 

The  law  of  nations  is  the  law  of  sovereign;  free  and  inde- 
pendent states  are  moral  persons,  whose  rights  and  obligationi 
we  are  to  establish  in  this  treatise. 


^'Now,  what  18  a  state  f  A  clear  definition  should  be  impressed 
indelibly  upon  our  minds,  because  it  applies  to  every  discussion 
and  issue  in  which  international  relations  are  involved.  I  should 
define  a  state  to  be  a  body  governmental  and  politic,  comprising 
all  the  human  beings  within  certain  defined  territorial  limits,  or- 
ganized for  the  purpose  of  governing,  and  which  does  supremely 
govern,  within  the  limits  of  that  territory. 

''A  state  in  international  law  is  an  artificial  and  yet  a  compos- 
itely  human  person.  It  has  a  i>ersonality ;  it  has  rights;  it  is  sub- 
ject to  duties;  it  can  do  wrong  and  suffer  penalties;  and  it  must 
have  relations  to  other  states  which  may  be  defined  in  the  same 
manner." — C.  K.  Davis  Int.  Law,  §  14. 

'^The  marks  of  an  independent  state  are  that  the  conununity 
eonstituting  it  is  permanentiy  established  for  a  political  end,  that 
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it  possesses  a  definite  territoiy,  and  that  it  is  independent  of  ex- 
ternal control/'    1  Hall,  Int.  Law  (3d  Ed.)  p.  18. 

''A  state  is  a  body  politic,  or  society  of  men  united  together 
for  mutoal  advantage  and  safety."    1  HaUeck,  Elements,  p.  42. 

''A  nation  is  a  people  permanently  occupying  a  definite  terri- 
tory, having  a  common  government,  peculiar  to  themselves,  for 
the  administration  of  justice  and  the  preservation  of  internal 
order,  and  capable  of  mamtaining  relations  with  all  other  govern- 
ments." Field,  Int.  Code  (2d  Ed.)  p.  2. 
'  Sovereign  states  may  be  defined  to  be  any  nation  or  people  or- 
ganized into  a  body  politic,  and  exercising  the  rights  of  self-gov- 
ernment. 

Dependent  states. — ^The  mere  fact  of  dependence,  however,  does 
not  prevent  a  state  from  being  regarded  in  international  law  as  a 
separate  and  distinct  sovereignty,  capable  of  enjoying  the  rights 
and  incurring  the  obligations  incident  to  that  condition.  Many 
European  states  which  are  still  regarded  as  sovereign  do  not  exer- 
cise the  right  of  self-government  entirely  independent  of  other 
states,  but  have  their  sovereignty  limited  and  qualified  in  various 
degrees,  either  by  the  character  of  their  internal  constitution,  or 
by  the  stipulations  of  unequal  treaties  of  alliance  and  protection. 
1  Hallisck,  Elements,  p.  60;  Phillimore,  1.  §  77— O.  EL  Davis,  In*. 
Law,  §  14  n. 

^'For  the  purposes  of  international  law,  that  state  only  can  be 
regarded  as  sovereign  which  has  retained  its  power  to  enter  into 
aU  relations  with  foreign  states,  whatever  limitations  it  may  im- 
pose on  itself  in  other  respects It  is  to  be  observed, 

however,  that,  between  states  of  qualified  sovereignty,  the  law  of 
nations  has  application,  so  far  forth  as  it  is  not  shut  out  by  re- 
striotions  upon  their  power."   Woolsqr,  Int.  Law,  p.  38,  §  37. 
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CHAPTER  IV. 

TERRITORIAL  INVIOLABILITY— MARINE  BELT,  ETC* 

JURISDICTION  OVER  SEA. 

[This  article  is  taken  pntire  from  a  note  to  46  L.  R.  A.  264,  by  special 
permission  of  the  Lawyer's  Go-operative  Publishing  Co.,  of  Rochester, 
N.Y.] 

I.      OVEB  OCEANS  IN  GENERAL. 

In  modern  times  no  nation  claims  any  jurisdiction  over  the 
ocean  which  will  exclude  an  equal  jurisdiction  by  every  other 
nation.  The  ocean  is  regarded  as  a  common  highway  for  man- 
kind. Every  one  is  free  to  go  and  come  as  he  chooses  unless  in- 
terdicted by  his  own  sovereign,  or  unless  he  interferes  with  some 
power  which  has  been  conceded  to  each  nation  because  it  is  neces- 
sary for  its  self-protection. 

As  stated  by  Phillimore,  the  reason  of  the  thing,  the  prepon- 
derance of  authority,  and  the  practice  of  nations  have  decided 
that  the  main  ocean,  inasmuch  as  it  is  the  necessary  highway  of 
all  nations  and  so  from  its  nature  incapable  of  being  continuously 
protected,  cannot  be  the  property  of  any  one  state.  International 
Law,  p.  186. 

So,  goods  found  upon  the  sea  belong  to  the  finder.  Britton, 
lib.  1,  chap.  17. 

The  result  of  this  is  that  the  municipal  laws  of  a  state  wHl  not 
extend  over  the  ocean  so  as  to  affect  foreigners. 

In  case  of  a  collision  between  a  British  and  a  foreign  vessel  on 
the  high  seas,  the  general  maritime  law,  and  not  the  acts  of  Par- 
liament will  govern  the  question  of  liability.  The  Dumfries,  Swa- 
bey,  Adm.  63. 

In  case  of  a  collision  between  two  vessels  on  the  high  seas  the 
general  maritime  law,  and  not  the  law  of  the  country  to  which 
either  of  the  vessels  belongs,  will  govern  the  question  of  liability 
for  the  damages.    The  Leon  (1881)  L.  R.  6  Prob.  Div.  148,  50 


*See  Sec.  1974,  Vol.  12,  Cyclopedia  of  Law. 
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L.  J.  Prob.  N.  S.  59, 44  L.  T.  N.  S.  613, 29  Week.  Bep.  916, 4  iisp. 
Mar.,  L.  Cas.  404. 

The  English  act  for  limitation  of  liability  of  shipowners  does 
not  apply  to  the  case  of  a  collision  between  two  foreign  vessels 
npon  the  high  seas  ontside  of  the  3-mile  limit  Cope  v.  Doherty, 
4  Eay  &  J.  367,  4  Jur.  N.  8.  451,  2  De  G.  &  J.  614,  27  Li  2,  Ch. 
N.  S.  600,  4  Jur.  N.  S.  699. 

The  foreign  vessel  cannot  set  up  against  the  British  vessel  a 
breach  of  the  English  statutes  in  case  of  a  collision  <m  the  hi^ 
seas.    The  Zollverin,  Swaboy,  Adm.  96,  2  Jur.  N.  S.  429. 

If  a  collision  occurs  on  the  high  seas  any  forum  called  upon  to 
settle  the  rights  of  the  parties  will  prima  facie  determine  them  by 
its  own  law  as  presumptively  expressing  the  rules  of  justice:  but 
if  the  contesting  vessels  belong  to  the  same  foreign  nation  the 
court  will  assume  that  they  are  subject  to  the  law  of  their  nation 
carried  under  their  common  flag,  and  will  determine  the  contro- 
versy accordingly.  If  they  belong  to  different  nations  having  dif- 
ferent laws  the  law  of  the  forum  will  properly  furnish  the  rule  of 
decision.    The  Scotland,  105  U.  S.  24,  26  Li  Ed.  1001. 

An  English  vice  admiralty  court  has  no  jurisdiction  to  condemn 
a  foreign  vessel  seized  upon  the  high  seas  for  being  engaged  in 
the  slave  trade.   Le  Louis,  2  Dod.  Adm.  245. 

The  United  States  has  no  jurisdiction  of  an  offense  committed 
on  the  high  seas  within  150  feet  of  the  Mexican  coast  by  a  person 
who  is  not  at  the  time  on  a  United  States  vesseL  United  States 
V.  Smiley,  6  Sawy.  640,  Fed.  Cas.  No.  16317. 

But  although  a  nation  cannot  extend  its  municipal  law  over  the 
high  seas  so  as  to  affect  foreigners  thereon,  it  may  govern  the  con- 
duct of  its  own  citizens  while  they  are  on  the  high  seas. 

The  high  seas  are  the  common  property  of  all  nations  where 
each  has  concurrent,  and  none  exclusive,  jurisdiction.  The  sov- 
ereign authority  of  any  country,  therefore,  may  arrest  its  own 
subjects  or  seize  their  property  upon  the  high  seas  without  in- 
fringing the  jurisdiction  or  interfering  with  the  right  of  any  other 
country.    Francis  v.  Ocean  Ins.  Co.,  6  Cow.  404. 

A  state  may  give  a  right  of  action  for  negligently  causing  death 
upon  one  of  its  vessels  upon  the  high  seas.  McDonald  v.  Mallory, 
77  N.  Y.  546,  33  Am.  Rep.  664. 

So  admiralty  jurisdiction  is  that  which  a  nation  exercises  be- 
yond its  territorial  limits  and  upon  the  high  seas.    This  is  exer- 
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cised  because  these  seas  are  the  property  of  no  nation,  but  a  com- 
mon highway  for  all,  and  is  properly  exclusively  confined  to  cases 
of  civil  jurisprudence.  People  v.  Tyler,  7  Mich.  161,  74  Am. 
Dec.  703;  Tyler  v.  People,  8  Mich.  320. 

A  nation  may  also  make  and  enforce  such  laws  upon  the  high 
seas,  even  against  foreigners,  as  are  necessary  to  protect  it  from 
fraud,  imposition,  or  other  injury  the  nature  of  which  makes  such 
laws  necessary. 

By  the  English  act  of  9  Qto.  II.  Chap.  35,  jurisdiction  was  as- 
serted for  revenue  purposes  to  a  distance  of  4  leagues  from  the. 
coast. 

The  right  of  a  nation  to  protect  itself  from  injury  by  prevent- 
ing its  laws  from  being  evaded  is  not  restrained  to  the  distance 
of  3  miles  from  the  shore;  it  may  watch  its  coast  and  seize  ships 
that  are  approaching  it  to  violate  its  laws.  It  is  not  pledged  to 
wait  until  the  offense  is  consummated  before  it  can  act.  It  may 
guard  against  injury  as  well  as  punish  it.  Cucullu  v.  Louisiana 
Ins.  Co.  5  Mart.  N.  S.  464, 16  Am.  Dec.  199. 

The  right  of  the  nation  to  seize  vessels  attempting  an  illicit 
trade  is  not  confined  to  their  harbors  or  to  the  range  of  their 
batteries.  Church  v.  Hubbart,  2  Cranch,  187,  2  L.  ed.  249.  The 
court  says  in  different  seas  and  on  different  coasts  a  wider  or  more 
contracted  range,  in  which  to  exercise  the  vigilance  of  the  govern- 
ment, will  be  assented  to.  Thus  in  the  channel  where  a  very  great 
part  of  the  commerce  to  and  from  aU  the  north  of  Euroi>e  passes 
through  a  very  narrow  sea  the  seizure  of  vessels  on  suspicion 
of  attempted  illicit  trade  must  necessarily  be  restricted  to  very 
narrow  limits;  but  on  the  coast  of  South  America,  seldom  fre- 
quented by  vessels  but  for  the  purpose  of  illicit  trade  the  vigilance 
of  the  government  may  be  extended  somewhat  farther,  and  foreign 
nation  submitted  to  such  regulations  as  are  reasonable  in  them- 
selves, and  are  generally  necessary  to  secure  that  monopoly  of 
colonial  commerce  which  is  claimed  by  all  nations  holding  distant 
possessions. 

France  claimed  the  right  to  exclude  vessels  from  trading  with 
its  revolted  subjects  in  San  Domingo,  and  by  statute  subjected 
all  vetsels  to  forfeiture  which  were  found  within  2  leagues  of  the 
coast  And  in  Rose  v.  Himely,  4  Cranch,  241,  2  L.  Ed.  608,  the 
validity  of  the  prohibition  within  this  distance  was  recognized. 
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although  it  was  held  that  no  valid  seizure  oould  be  made  of  a 
vessel  which  was  more  than  2  leagues  from  the  shore. 

But  in  Hudson  v.  Guestier,  6  Cranch,  281,  3  L.  Ed.  224,  it  was 
held  that  a  seizure  beyond  2  leagues  from  the  coast  was  not  so  far 
void  as  to  deprive  the  courts  of  France  of  jurisdiction  of  the  case, 
and  that  in  case  they  had  taken  jurisdiction  their  judgment  would 
be  conclusive  everywhere,  although  they  may  have  erroneously 
condemned  the  vesseL 

A  vessel  will  violate  the  executive  order  against  importation  o£ 
distilled  spirits  in  the  district  of  Alaska,  when,  with  liquor  on 
board  it  crosses  a  line  drawn  from  the  promontory  of  Point  Hope 
to  the  Cape  Prince  of  Wales.  The  Louisa  Simpson,  2  Sawy.  57 
Fed.  Cas.  No.  8,533. 

If  a  statute  limits  its  operation  to  acts  within  Ihe  Kingdom 
it  will  not  extend  beyond  3  miles  from  the  shore.  The  Actif, 
Swabey,  Adm.  237,  3  Jur.  N.  S.  893. 

n.     OVER  STBATTS,  CHANNELS  AND  NABBOW  SEAS. 

There  is  more  reason  for  a  nation's  claiming  jurisdiction  over 
narrow  seas  adjoining  its  coast  than  over  the  broad  ocean.  The 
circumstances  may  be  such  that  the  interest  of  other  nations  is 
not  sufficient  to  cause  them  to  question  a  claim  of  exclusive  juris- 
diction, and  such  claim  may  therefore  exist  for  a  long  time  un- 
challenged or  challenged  only  by  a  nation  too  weak  to  enforce 
its  rights.  But  if  the  narrow  sea  is  in  the  pathway  of  general 
commerce  a  nation  asserting  exclusive  jurisdiction  over  it  must 
be  prepared  to  defend  his  claim  against  the  combined  protest  of 
the  others.  Since  this  would  require  an  appeal  to  war,  and  in- 
volve the  concession  of  similar  rights  to  others,  a  nation  must 
be  very  powerful,  and  the  asserted  jurisdiction  of  great  value,  to 
warrant  the  assertion  of  the  claim.  The  cases  are  rare  where  such 
a  claim  has  been  set  up  since  the  demands  of  commerce  have  re- 
quired the  freedom  of  the  seas.  In  fact,  few  nations  have  ever 
officially  asserted  such  a  claim,  the  claims  being  for  the  most  part 
found  in  legal  writings,  and  being  largely  theoretical  rather  than 
practical. 

A  claim  of  sovereignly  of  the  English  Elings  over  the  British 
seas  was  asserted  by  Gentilis  in  1613,  and  by  Selden  in  1635. 

Plowden  in  ai^^ung  Sir  John  Constable's  Case,  3  Leon.  73,  said 
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that  the  interest  of  the  Queen  in  the  sea  extends  into  the  midst 
of  the  sea  between  England  and  Spain,  but.  the  Queen  hath  the 
^ole  jurisdietion  of  the  sea  between  England  and  France  be- 
cause she  is  Queen  of  England^  France,  etc.  And  so  it  is  of 
Ireland. 

Even  Lord  Hale  says  that  the  narrow  sea  adjoining  the  coast 
of  England  is  part  of  the  waste  and  demesnes  and  dominions 
of  Uie  King  of  England  whether  it  lie  within  the  bodj  of  anj 
country  or  not.  De  Jure  Maris,  chap.  4,  relying  upon  Selden, 
Mare  ClausuuL 

But  such  claim  seems  never  to  have  been  made  by  the  govern- 
ment, and  when  it  came  before  the  courts  it  was  properly  re- 
pudiated. 

In  Queen  v.  Keyn,  L.  R.  2  Exch.  Div.  63,  13  Cox,  C.  C.  403, 
46  L.  J.  M.  C.  N.  S.  17,  Amphlett,  J.  A.  says:  ''England  claimed 
dominion  over  the  whole  of  the  narrow  seas,  even  to  the  extent  of 
excluding,  if  it  thought  proper,  foreign  ships  from  passing  over 
them,  and  other  countries  were  not  far  behind  England  in  that 
respect.  These  extravagant  claims,  however,  have  been  long  since 
abandoned,  and  the  freedom  of  the  high  seas  for  the  inoffen- 
sive navigation  of  all  nations  is  firmly  established,  and  England, 
and  mo0t,  if  not  all,  maritime  states  have  been  content  to  limit  the 
claim  to  advance  their  frontier  seaward  to  the  extent  of  3  miles. 
That  limited  extent,  however,  of  maritime  territory  has  been  in 
modem  times  with  remarkable  unanimity  recognized  by  the  Eng* 
lish  courts.'' 

Cockbum,  Ch.  J.,  says  in  the  same  case  that  the  vain  and  ex- 
travagant pretensions  which  had  been  formerly  made  to  sover- 
eignty over  the  narrow  seas  have  long  since  given  way  to  the 
influence  of  reason  and  common  sense.  A  claim  to  such  sover- 
eignty, at  all  times  unfounded,  has  long  since  been  abandoned. 
No  one  would  now  dream  of  asserting  that  the  soverign  of  these 
realms  has  any  greater  right  over  the  surrounding  seas  than  the 
sovereigns  on  the  opposite  shores;  or  that  it  is  the  especial  du^ 
and  privilege  of  the  Queen  of  Great  Britain  to  keep  the  peace  on 
these  seas ;  or  thatt  the  court  of  admiralty  could  try  a  foreigner 
for  an  offense  committed  in  a  foreign  vessel  on  all  parts  of  the 
channel  Indeed  it  is  because  this  claim  of  sovereignty  is  ad- 
mitted to  be  untenable  that  it  has  been  found  necessary  to  resort 
to  the  theory  of  the  3-mile  zone. 
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In  Atty.  Gen.  v.  Tomsett,  2  Cromp.  M.  &  R.  170,  5  Tyrw.  514, 
1  Gale,  147,  which  was  an  information  for  assisting  in  unshipping 
dutiable  goods  which  had  not  paid  die  duty.  It  appeared  that 
the  goods  were  taken  from  the  ship  in  the  high  seas  about  2  miles 
from  shore  off  the  port  of  Dover,  and  it  was  contended  that  this 
point  was  not  within  the  Kingdom  within  the  meaning  of  the 
statute  under  which  the  information  was  brought.  It  was  con- 
tended on  the  one  nde  that  the  narrow  seas  were  within  the  King- 
dom and  on  the  other  that  they  were  not  part  of  the  Eangdom^ 
whereupon  Baron  Alderson  said  the  authority  of  Lord  Hale  is  to 
the  contrary.  He  says  they  are  within  the  Eongdom.  The  deter* 
mination  of  the  question  was  found  unnecessary  for  the  dispo- 
sition  of  the  case,  for  the  goods  were  taken  into  the  Thames  river 
within  the  body  of  the  country  where  they  were  subject  to  seizure 
under  the  terms  of  the  act. 

The  claim  to  the  narrow  seas  can  only  be  acquired  by  treaty. 
Phillmore  International  Law,  194. 

The  same  rules  hold  good  with  respect  to  straits,  roadsteads, 
and  rivers  which  form  boundaries  of  connections  between  dif- 
ferent nations  or  are  in  the  highways  of  commerce. 

A  country  through  which  a  strait  passes  connecting  two  public 
bodies  of  water  cannot  deny  the  right  of  free  passage  through  it, 
1  Ortolan,  Diplomatic  de  la  Mer,  146;  Heffter,  Droit  International 
Public,  Sec.  76a;  Lawrence's  Wheaton,  340. 

A  vessel  arriving  in  a  river  which  forms  the  boundary  between 
two  nations  for  the  purpose  of  proceeding  to  a  pier  within  one 
of  them  does  not  arrive  within  the  limits  of  the  other  within  the 
meaning  of  a  statute  imposing  a  customs  duty,  mnce  a  river  whidi 
forms  the  boundary  between  two  nations  must  be  deemed  subject 
to  the  common  use  of  both  of  them.  The  ApoUon,  9  Wheat  371, 
6  L.  Ed.  113. 

In  Beg.  V.  Cunningham,  Bell.  C.  C.  86, 8  Cox  C.  C.  104,  28  L.  J. 
K  C.  N.  S.  66,  5  Jur.  N.  S.  202,  32  L.  T.  287,  7  Week.  Rep.  179, 
certain  persons  were  indicted  for  an  offense  committed  on  a  ship 
in  Penarth  Roads  in  the  Bristol  Channel,  as  being  within  the 
county  of  Qlamorgan.  It  appeared  that  the  place  where  the  ship 
was  was  three-quarters  of  a  mile  from  land  and  between  the  main 
shore  and  an  island,  which  by  statute,  had  been  made  a  portion  of 
the  county  on  the  main  land.  The  court  decided  tjbat  the  sea  in 
question  is  part  of  the  Bristol  Channel,  both  shores  of  which  form 
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e  part  of  England  and  Wales.  ''We  are  of  opinion  that,  looking 
at  the  local  situation  of  this  sea,  it  most  be  taken  to  belong  to 
the  countries  respectively  by  the  shores  of  which  it  is  bounded.'* 
While  the  question  in  this  case  involved,  primarily,  the  juris- 
diction  of  the  courts,  yet  the  decision  of  the  court  in  placing  the 
locus  in  qMO  within  the  jurisdiction  of  the  coumty  necessarily 
involved  the  broader  question  of  the  jurisdiction  of  the  Crown 
over  the  place. 

m.    OVER  OOAST  WATER. 

o.    Oeneral  Discussion. 

The  question  being  settled  that  a  nation  has  no  exclusive 
jurisdiction  over  the  high  seas  or  over  the  narrow  seas  which  oither 
nations  are  bound  to  respect,  the  question  at  once  arises,  Is  there 
no  water  along  its  coast  over  which  a  nation  may  assert  jurisdic- 
tion, or  does  the  common  right  obtain  even  to  dry  landt  It  is 
apparent  that  it  is  to  the  interest  of  every  nation  to  assert  juris- 
diction over  the  water  along  its  coasts  to  some  distance  from  the 
shore.  Absence  of  such  jurisdiction  would  involve  great  incon. 
venience,  if  not  hardship.  So,  such  jurisdiction  has  been  univer- 
sally conceded.  The  question  has  been,  What  is  its  extent  t  The 
earlier  jurists  were  able  to  perceive  no  definite  rule,  but  asserted 
a  definite  number  of  miles,  as  100,  or  as  far  as  a  ship  could  sail  in 
a  certain  number  of  days  or  as  far  as  one  could  see.  But  these 
were  all  unsatisfactory,  and  were  not  adopted.  Finally  Bynker- 
shoek  suggested  a  rule  which  was  so  reasonable  that  it  has  been 
generally  adopted.  That  rule  was  that  a  nation  has  jurisdiction 
to  such  distance  from  the  shore  as  can  be  defended  from  the 
shore.  At  the  time  of  his  writing  this  distance  as  represented  by 
the  possibility  of  propelling  a  cannon  shot  was  about  3  miles.  So 
that  distance  was  adopted.  Since  certainly  is  much  more  neces- 
sary than  scientific  accuracy  in  the  law  this  distance  has  never 
been  changed.  But  in  view  of  the  greatly  increased  range  of 
modem  cannon,  and  of  the  fact  that  injury  to  coast  cities  by  stray 
shots  from  belligerent  vessels  engaged  in  combat  10  miles  from 
the  coast  is  as  great  to-day  as  it  was  then  when  they  were  3  miles 
away,  a  nation  should  now  have  a  right  to  insist  on  a  much  wider 
neutral  zone. 

The  writers  on  the  subject  do  not  agree,  not  only  as  to  the 
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extent  to  which  the  jurisdiction  should  extend,  but  also  ws  to 
whether  it  is  absolute  property  or  merely  police  jurisdiction  nor 
do  they  in  general  fix  any  definite  rule  as  to  the  limits  purpose,  or 
effect  of  the  claim  to  territorial  jurisdiction  over  the  sea. 

Lampredi,  Public  Jur.  Theor.  vol.  2,  p.  65,  makes  the  limit  de- 
pend on  convenience.  And  Rayneval,  Institutions  du  Droit  de  la 
Nature  et  des  Qens,  liv.  2,  chap.  9,  Sec.  10,  makes  the  horizon  tha 
boundary  of  territorial  sea. 

Qrotius,  De  Jure  Belli  et  Pacis,  lib.  11,  cap.  2,  §  13,  in  con- 
troverting the  writings  of  Selden  (Mare  Clausum)  and  contend- 
ing for  the  right  of  an  open  sea,  admitted  that  an  exclusive  right 
or  jurisdiction  might  be  acquired  in  respect  of  particular  portions 
of  the  sea  adjoining  the  territory  of  individual  states.  And  Puff- 
endorf,  De  Jure  Naturae  et  Gentium,  lib.  iv.  chap.  2,  §  8,  treats 
the  sea  adjacent  to  the  land  as  accessory  to  the  latter,  but  ex- 
presses no  opinions  as  to  the  extent  to  which  the  sea  can  thus  be 
treated,  but  simply  refers  to  the  opinions  of  Baldus  and  Bodin 
that  it  should  extend  to  60  miles. 

Fiore,  International  Law,  vol.  1,  p.  370,  in  1865,  states  that 
the  publicists  are  not  agreed  as  to  the  extent  of  the  territorial 
sea  and  the  limit  of  the  use  which  the  state  would  exercise. 

Bynkershoek,  De  Dominio  Maris,  published  in  1702,  first  pro- 
pounds the  theory  of  the  3  mile  limit,  basing  it  upon  the  dis- 
tance to  which  a  cannon  would  reach.  But  Caseregis,  Discurses 
de  Commercis,  Sec.  136,  writing  subsequently,  again  reasserts  the 
old  theory  of  sovereignty  over  the  sea,  placing  ithe  limit  at  100 
miles. 

The  limit  of  the  cannon  shot  is  also  adopted  by  Moser,  Yersuch 
des  Neuesten  Europ^ischen  Volkerrechts,  vol.  5,  p.  468,  in  1788 
and  by  Qalani  De'Doveri  d6  Principi  Neutrali,  in  1782,  and  Mar- 
tens, Precio  du  Droit  des  Gens,  ed.  1864,  §60;  Schmalz,  citing 
from  the  French  Translation,  Ch.  2  p.  144 ;  Azuni,  Droit  Maritime 
de  TEurope,  voL  1,  p.  252,  §  14,  in  1805;  Kluber,  in  1831,  Droit 
des  (Jens  Modemes,  part  II,  title  11,  §  130 ;  Pistoye  and  Duverdy, 
Traite  des  Prises  Maritimes,  title  2,  chap,  iii,  VoL  I,  p.  93; 
Hautef  euille,  Histoire  des  Origines,  des  Progres,  et  des  Variations 
du  Droit  Maritime,  p.  197 ;  Heffter,  Public  International  Law  of 
Europe,  §75;  Bluntachili,  Das  Modeme  V5lkerreohts,  §307-9; 
Masse,  Le  Droit  Commercial  dans  ses  Rapports  avec  le  Droit 
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Civil  book,  ii,  title  ii,  chap,  i,  art  105 ;  Halleck,  International  Law, 
p.  130. 

Wolflf,  Jug  Gentium,  in  1749,  adopts  the  theory  of  Bynkershoek, 
as  does  also  Hubner,  de  la  Saisie  des  Batimens  Neutres,  writing 
in  1759,  and  Foramiti,  L'Awocato  Marittimo. 

Vattel,  Droit  des  Gens,  §  288,  claims  that  the  dominion  of  the 
stafte  should  extend  as  far  as  necessary  for  its  safety,  or  it  can 
make  its  power  respected,  and  this  limit  at  the  point  at  which 
cannon  shot  will  reach  from  the  shore. 

The  distance  which  a  nation  may  claim  from  the  shore  is  that 
throughout  which  it  may  defend  its  authority  from  the  shore. 
1  Twiss,  chap.  10,  §  172-177. 

Mr.  Lawrence  in  his  note  to  Wheaton's  International  Law,  p. 
321,  adopts  the  rule  of  Hautefeuille,  Droits  des  Nations  Neutres 
(2d  ed.)  tom.  1,  title  I,  chap.  3,  §1,  p.  89,  that  the  maritime 
dominion  stops  at  the  place  where  continuous  possession  ceases, 
where  the  people  who  own  the  shore  can  no  longer  exercise  power 
at  the  place  where  they  cannot  exclude  strangers :  finally,  at  the 
place  where  the  presence  of  strangers  being  no  longer  dangerous 
for  their  safety,  they  have  no  longer  any  interest  in  excluding 
them.  Now  the  point  at  which  these  three  cases  which  render  the 
seas  susceptible  of  private  possession  cease  is  the  same  for  all. 
It  is  the  limit  of  the  power  which  is  represented  by  the  instru- 
ments of  war.  All  the  space  through  which  projectiles  thrown 
from  the  shore  pass,  and  which  is  protected  and  defended  by  these 
war-like  instruments,  is  territorial  subjeot  to  the  power  that  con- 
trols the  shore. 

Manning,  Law  of  Nations,  p.  119,  limits  the  purposes  of  the 
jurisdiction  over  the  sea, — ^the  regulation  of  fisheries;  the  pre- 
vention of  frauds  on  customs  laws;  the  exaction  of  harbor  and 
lighthouse  dues ;  and  the  protection  of  the  territory  from  violation 
in  time  of  war  between  other  states. 

Merlin,  in  an  article  on  Mer,  in  Rep.  de  Juris,  vol.  II,  p.  135, 
contends  that  the  privilege  of  the  3-mile  belt  is  granted  for  the 
purpose  of  self  defense  against  attacks  in  war  and  smuggling  in 
I>eace. 

And  Ortolan,  Diplomatic  de  la  Mer,  liv.  ii,  chap.  8,  srtates  that 
the  right  to  the  territorial  sea  is  not  a  right  of  property ;  it  can- 
not be  said  that  the  state  which  is  the  proprietor  of  the  land,  is 
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also  proprietor  of  this  sea.    With  him  agrees  Calvo,  Droit  Inter- 
national liv.  V.  §  199-20L 

h.  Jurisdictional  question  primarily  one  for  the  law-making 

power. 

Brett,  J.  A.,  says  that  the  question,  What  are  the  limiti  of 
the  reahnt  should  in  general  be  declared  by  Parliament.  Thia 
declaration  would  be  conclusive  either  as  authority  or  as  evidence. 
Reg.  V.  Keyn,  L.  B.  2  Exch.  Div.  63, 13  C!ox,  C.  C.  408,  46  L.  J. 
M.  C.  N.  S.  17. 

Lord  C!olebidgb,  Ch.  J.  sidd  that  he  freely  admitted  it  to  be 
within  the  competency  of  Parliament  to  extend  the  realm  how 
far  soever  it  pleases  by  enactments,  at  least  so  as  to  bind  the  tri- 
bunals  of  the  country.   Ibid. 

As  against  its  own  citizens  the  act  of  a  country  in  fixing  its 
boundaries  at  3  leagues  from  the  coast  upon  the  navigable  waters 
along  its  water  front  is  conclusive  whether  other  nation  acquiesce 
in  such  claim  or  not.    Gkdveston.  Menard,  23  Tex.  349. 

The  courts  will  not  inquire  into  the  jurisdiction  of  the  United 
States  over  that  portion  of  the  waters  adjoining  Alaska  territory 
which  has  been  assumed  by  a  political  branch  of  the  government, 
since  the  question  is  merely  a  political,  and  not  a  judicial  one. 
The  Kodiak,  53  Fed.  Rep.  126;  The  Alexander,  60  Fed.  Rep.  914. 

The  government  having  assumed  the  jurisdiction  over  Behring 
sea  beyond  3  miles  from  the  shore  the  courts  are  bound  by  such 
action.  The  James  G.  Swan,  50  Fed.  Rep.  108. 

In  one  case  it  was  held  that  the  belt  of  sea  under  the  control  of 
the  executive  and  legislative  departments  for  purposes  of  revenue 
and  defense  is  not  within  the  boundaries  of  the  judidal  power 
and  the  jurisdiction  of  the  courts  so  that  civil  process  will  not  ex- 
tend to  the  f  ronties  or  belts  of  waters  recognized  by  the  law  of 
nations.    The  Hungaria,  41  Fed.  Rep.  109. 

So,  the  jurisdiction  of  a  prize  court  is  not  taken  away  by  the 
fact  that  the  capture  is  made  within  3  miles  of  its'own  territory, 
since  even  if  the  jurisdiction  of  the  state  extends  over  the  sea  to 
the  extent  of  3  miles  that  space  does  not  therefore  cease  to  be  a 
part  of  the  high  seas  and  become  a  part  of  the  adjacent  county. 
Johnson  v.  21  Bales,  2  Paine,  602,  Fed.  Cas.  No.  7,  417. 
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e.  Courts  have  recognized  S-mile  limit. 

The  S-mile  limit  has  been  generally  recognized  and  acquiesced 
in  by  the  courts  whether  it  has  been  formally  announced  by  the 
executive  or  not 

In  Eeg.  V.  Keyn,  L,  R.  2  Bxch.  Div.  63, 13  Cox,  C.  C.  403,  46 
L.  J.  M.  C.  N.  S.  17,  Brett,  J.  A.,  says:  ** There  is  no  reason 
founded  on  the  axiomatic  rules  of  right  and  wrong,  why  the  3 
miles  should  or  should  not  be  considered  as  a  part  of  the  terri- 
tory of  the  adjacent  country.  They  may  have  been  so  treated 
by  general  consent;  they  might  equally  well  have  not  been  so 
treated.  If  they  have  been  so  treated  by  such  consent  the  author- 
ity for  the  alleged  ownership  is  su£Scient.  The  question  is 
whether  such  a  general  consent  has  in  this  case  been  proved  by 
sufficient  evidence.  ....  A  general  consent  of  recognized  writers 
of  different  times  and  different  countries  to  a  reasonable  proposi- 
tion is  sufficient  evidence  of  a  general  consent  of  nations  to  that 
proposition.  .  •  •  There  is  a  general  consent  to  a  proposition 
with  regard  to  the  3  miles  of  open  sea  adjacent  to  the  shore  of  sov- 
ereign states.  .  .  .  The  dispute  is  whether,  by  the  consent  of 
all,  certain  limited  rights  are  given  to  the  adjacent  country,  such  as 
a  right  that  the  waters  should  be  treated  as  what  is  called  a  neutral 
zone,  or  whether  the  water  is,  by  consent  of  all,  given  to  the  ad- 
jacent country  as  its  territory  with  all  rights  of  territory,  it  being 
agreed  by  such  country,  with  all  others  that  all  shall  have  a  free 
right  of  navigation  or  way  over  such  waters  for  harmless  passage 
and  some  other  rights.  If  the  first  be  true,  it  is  impossible  .  .  . 
that  it  can  be  properly  said  that  the  adjacent  country  has  any 
proprietary  right  in  the  3  miles,  ....  or  any  sovereign  juris- 
diction. If  the  latter  be  correct,  the  adjacent  country  has  the 
8  miles  as  its  property,  or  under  its  dominion  and  sovereignty. 

...  I  am  of  opinion  that  it  is  proved  that,  by  the  law  of 
nations  made  by  the  tacit  consent  of  substantially  all  nations,  the 
open  sea  within  3  miles  of  the  coast  is  a  part  of  the  territory  of 
the  adjacent  nation,  as  much  and  as  completely  as  if  it  were  land 
a  part  of  the  territory  of  such  nation.'* 

Sir.  B.  Phillimore  said  there  appears  to  be  no  sufficient  author- 
ity  for  saying  that  the  high  sea  was  ever  considered  to  be  within 
the  realm,  and,  notwithstanding  what  is  said  by  Hale  in  his 
treartiseB  De  Jure  Maris  and  Pleas  of  the  Crown,  there  is  a  total 
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absence  of  precedents  since  the  reign  of  Edward  III.,  if  indeed 
any  existed  then,  to  support  the  doctrine  that  the  reahn  of  Eng- 
land extend?  beyond  the  limits  of  counties.  But  Lundlet,  J., 
said:  It  is  laid  down  in  English  law  books  of  the  highest  author- 
ity  that  the  seas  adjoining  the  English  coast  are  part  of  the  realm 
of  England  and  are  subject  to  the  dominion  of  the  Crown.  In- 
deed there  is  considerable  authority  for  saying  that  those  seas  are 
to  some  distance  part  of  the  property  of  the  Crown,  subject  to  the 
right  of  the  public  freely  to  navigate  them.  And  he  states  that  it 
appears  to  him  to  be  now  agreed  by  the  most  esteemed  writers  on 
international  law  that  subject  to  the  right  of  all  ships  freely  to 
navigate  the  high  seas,  every  state  has  full  power  to  enact  and 
enforce  what  laws  it  thinks  proper  for  the  preservation  of  peace 
and  the  protection  of  its  own  interests,  over  those  parts  of  the 
high  seas  which  adjoin  its  own  coasts  and  are  within  3  miles  there- 
of. But  that  beyond  this  limit,  or,  at  all  events  beyond  the  reach 
of  artillery  on  its  own  coasts,  no  state  has  any  power  lo  legislate 
save  over  its  own  subjects  and  over  persons  on  board  ships  carry- 
ing its  flag. 

For  the  purpose  of  determining  jurisdiction  under  a  statute 
providing  for  salvage  **in  the  United  Kingdom,"  the  phrase  must 
be  limited  to  the  land  of  the  United  Kingdom  and  3  miles  from  the 
shore.  The  Leda,  Swabey,  Adm.  40,  2  Jur.  N.  S.  119.  The  court 
says,  such,  I  apprehend  to  be  the  utmost  extent  to  which  I  can  go; 
for  neither  in  law  nor  in  common  parlance  is  the  high  sea  at  a 
greater  distance  from  shore  than  3  miles  called  the  United  King- 
dom. 

In  Hogg  V.  Beerman,  41  Ohio  St.  81,  52  Am.  Rep.  71,  where 
the  court  was  discussing  the  question  of  a  private  right  to  land 
under  water  of  a  bay  connected  with  Lake  Erie,  it  said,  jurisdic- 
tion of  the  ocean  is  allowed  to  such  a  distance  from  shore  as  the 
protection  of  that  shore  requires.  This  distance  was  fixed  at  a 
marine  league  at  a  time  when  no  gun  could  force  a  ball  farther. 

The  commission  of  Alabama  claims  held  that  as  used  in  inter- 
national law  to  fix  the  limits  of  the  open  ocean  upon  which  all 
peoples  possessed  common  rights,  the  words  **High  seas"  have 
been  held  to  mean  only  so  much  of  the  ocean  as  is  exterior  to  a 
line  running  parallel  to  the  shore  and  some  distance  therefrom, 
commonly  such  distance  as  can  be  defended  by  artillery  upon 
the  shore,  and  therefore  a  cannon  shot  or  a  marine  league,  3  nauti- 
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cal  miles.  And  it  farther  stated  that  that  court  had  adopted  that 
definition  of  the  words  as  used  in  the  act  of  June  5,  1882,  in 
the  case  of  Rich  v.  United  States.  Stetson  v.  United  States,  32 
Alb.  L.  J.  484. 

It  must  be  regarded  as  established  that  as  between  nations  the 
minimuTn  limit  of  the  territorial  jurisdiction  of  a  nation  over  tide 
waters  is  a  marine  league  from  its  coast.  Manchester  v.  Massa- 
chusetts, 139  U.  S.  240,  35  L.  ed.  159, 11  Sup.  Ct.  Rep.  559. 

In  The  Twee  Qebroeders,  3  C.  Rob.  339,  the  court  in  discussing 
the  claim  of  Prussia  to  certain  waters  where  a  capture  had  been 
made  of  a  Dutch  vessel  by  an  English  man  of  war,  said  that  the 
question  whether  or  not  the  water  belonged  to  Prussia  could  not 
be  decided  upon  the  claim  of  the  Prussian  King  alone.  But  that 
the  universal  use  was  presumed  in  the  sea  out  of  the  reach  of  can- 
non shot.  And  that  if  exclusive  use  is  alleged  against  the  general 
presumption,  the  title  is  a  matter  to  be  established  on  the  part  of 
those  claiming  under  it  in  the  same  manner  as  all  other  legal  de- 
mands are  to  be  substantiated  by  clear  and  competent  evidence. 

In  King  v.  Forty-Nine  Casks  of  Brandy,  3  Hagg.  Adm.  257,  the 
court  in  considering  a  claim  of  right  to  goods  floating  in  the  sea 
below  low-water  mark  says,  as  between  nation  and  nation  the 
territorial  right  may  by  a  sort  of  tacit  understanding  be  extended 
to  3  miles;  but  that  rests  upon  different  principles,  viz.,  that  their 
own  subjects  shall  not  be  disturbed  in  their  fishing,  and  particu- 
larly in  their  coasting,  trading,  and  conmiunications  between 
place  and  place  during  the  war:  they  would  be  exposed  to  danger 
of  hostilities  if  hostilities  were  allowed  to  be  carried  on  between 
belligerents  nearer  to  the  shore  than  3  miles.  But  no  person  ever 
heard  of  a  land  jurisdiction  of  the  body  of  a  county  which  ex- 
tended to  3  miles  from  the  coast. 

In  Free  Fishers  &  Dredgers  of  Whitstable  v.  Qann,  11  C.  B.  N. 
S.  387,  a  right  to  toll  for  anchorage  was  claimed  in  the  sea  within 
2  miles  of  the  shore  under  a  grant  from  the  Crown  of  oyster  beds 
there  situated,  and  the  court  in  considering  the  question  stated 
that  the  soil  of  the  seashore  to  the  extent  of  3  miles  from  the 
beach  is  vested  in  the  Crown,  and  that  the  Crown  could  grant  to 
a  subject  the  soil  which  was  vested  in  itself. 

But  on  appeal  it  was  held  that  th^  right  to  the  soil  of  the  fun^ 
dus  maris  within  3  miles  below  low-water  mark  and  to  the  fishery 
in  it  though  granted  before  Magna  Charta,  is  undoubtedly  sub- 
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jeet  to  the  n^ils  <rf  an  tolgecta  to  pas  in  Ihe  orffinaiy  «i^ 
eoune  of  narigatian  and  to  take  the  groandAer^  and  to 
tiiere  at  Unar  ideanire  free  from  toU,  unkv  tbe  toU  is  inqiaaed 
in  respect  to  aome  other  adrantage  eonferred  upoa  them  or  a^ 
least  on  the  publie.  Oann  t.  Free  Fishees  of  WhiMable,  U  H.  Ii. 
Caa.  192,  20  a  B.  N.  S.  1,  35  li.  J.  C.  P.  N.  S.  29, 12  L.  T.  N.  8. 
150,  13  Week.  Bep.  589.  And  Lord  Chefanaford  a^rs  that,  with 
great  respect  for  die  learned  duef  jnstieey  "I  do  not  tibink  it  can 
be  asnmed  aa  an  anqneationaUe  proporitkn  of  law  that,  as  be- 
tween the  Crown  and  ita  anb jeets,  the  aeadiore,  to  the  extent  men- 
tioned, is  the  property  of  the  Crown  in  audi  an  abaoliite  aenae  aa 
that  a  tcdl  may  be  impoaed  npcm  a  subject  for  the  nae  of  it  in  the 
regular  eonrae  of  navigation, The  3-4iiile  limit  de- 
pends upon  a  role  of  international  law,  bj  whieh  every  inde- 
pendent state  is  considered  to  have  territorial  property  and  jnria- 
dicticm  in  the  aeas  idiidi  wash  dieir  coasts  within  the  aaanmed 
distanry  of  a  cannon  shot  from  the  shore.  Whatever  power  tbia 
may  impart  with  resspect  to  fisheries  it  may  wdl  be  qnestioned 
whether  the  Crown's  owuenhip  in  sodi  a  diaracter  as  of  itsdf 
to  be  foundation  of  a  ri^  to  compel  the  subjects  or  this  country 
to  pay  a  toll  for  the  use  of  it  in  the  ordinary  course  of  navigation. 

By  a  convention  between  the  United  Sttttea  and  Great  Britain, 
dat^  1818,  the  United  States  renounced  any  liberty  io  take  fiah 
within  3  marine  miles  of  any  of  tiie  coasts,  bays,  eredcs,  at  harbora 
of  his  Britannic  Majesty's  dominions  in  America,  and  by  statute 
59  Geo.  TTT.,  chap.  38,  it  was  enacted  that  if  any  foreign  vessel 
should  be  found  fishing  within  3  marine  miles  of  such  coasts,  she 
ahould  be  forfeited.  And  by  the  Canadian  statute,  Bev.  Stat, 
chap.  94,  Sec  3,  it  was  enacted  that  if  any  foreign  unlicensed  ship 
dionld  be  found  fishing  within  3  marine  miles  of  the  coast,  she 
should  be  forfeited.  In  the  Frederick  Gening,  Jr.,  27  Can.  S.  C. 
271,  affirming  Queen  v.  The  Frederick  Gening,  Jr.,  5  Can.  Exch. 
164,  it  was  held  that  a  vessel  was  subject  to  foi^ture  which,  after 
having  pursued  its  seine  with  a  drau^t  of  fidies  taken  outside  tiie 
Senile  limit,  drifted  within  the  3-mfle  limits  after  which  the  bail* 
ing  of  fidi  from  the  seine  was  continued. 

In  Gammell  v.  Commissioners  of  Woods  and  Fcn^esfs,  3  Maeq. 
H.  Ll  Caa.  419  Lord  Wensleydale,  in  discussing  the  question  of 
the  Crown's  rights  to  salmon  fishery  cm  the  coast  of  Scotland,  says 
it  would  be  hardly  poasible  to  extend  fidiing  seaward  beyond  the 
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distance  of  3  miles  which  by  the  acknowledged  law  of  nations  be- 
longs to  the  coast  of  the  country — ^that  is,  within  the  dominion  of 
Uie  country  by  being  within  cannon  range, — ^and  so  capable  of 
being  kept  in  perpetual  possession.  But  this  statement  had  ref- 
erence feolely  to  the  right  of  the  Crown  against  the  subjects  and 
was  not  uttered  as  establishing  the  rights  of  the  Crown  against 
foreigners. 

d.  Claims  to  more  extended  jurisdiction. 

Some  coasts  are  of  such  formation  that  a  claim  to  include  more 
than  a  marine  league  has  been  made  by  the  method  of  running  the 
exterior  lines.  Such  are  what  are  known  as  the  King's  Chambers 
along  the  coast  of  England,  and  the  waters  along  the  United 
States  coast 

Chancellor  Kent,  1  Com.  pp.  29,  30,  and  Phillimore,  Inter- 
national Law,  p.  213,  have  claimed  a  right  to  portions  of  the  seas  ^ 
included  by  lines  drawn  between  quite  distant  promontories. 

The  limits  of  a  state  extend  a  marine  league  or  3  geographical 
miles  from  the  shore  over  the  adjoining  ocean,  and  in  ascertain- 
ing the  line  of  shore  this  limit  does  not  follow  each  narrow  inlet 
or  arm  of  the  sea,  but  when  an  inlet  is  so  narrow  that  persons  and 
objects  can  be  discerned  across  it  by  the  naked  eye,  the  line  of 
territorial  jurisdiction  stretches  across  from  one  headland  to  the 
other  of  such  inlet.    Dunham  v.  Lamphere,  3  Qray,  268. 

The  3-mile  limit  within  which  a  prize  cannot  be  taken  in 
neutral  waters  is  to  be  reckoned  from  the  mud  island  at  the  mouth 
of  the  Mississippi  river,  and  not  from  the  main  land.  The  Anna, 
5C.  Bob.  373.  The  court  says  consider  what  the  consequences 
would  be  if  lands  of  this  description  were  not  considered  as  ap- 
pendant to  the  main  land  and  as  comprised  within  the  bounds  of 
territory.  If  they  do  not  belong  to  the  United  States  of  America 
any  other  power  might  occupy  them;  th^  might  be  embanked 
and  fortified.  What  a  thorn  would  this  be  in  the  side  of  America  t 
It  is  physically  possible,  at  least,  that  they  might  be  so  occupied 
by  European  nations,  and  then  command  of  the  river  would  be 
no  longer  in  America  but  in  such  settlements.  The  possibility  of 
such  a  consequence  is  enough  to  expose  the  fallacy  of  any  argu- 
ments that  are  addressed  to  show  that  these  islands  are  not  to  be 
considered  as  part  of  the  territory  of  America. 
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Bat  a  United  States  court  held  that  the  jurisdiction  of  the 
United  States  district  courts  which  was  extended  to  cases  arising 
.within  a  marine  league  from  the  shore  did  not  extend  to  the  case 
of  a  capture  by  one  foreign  vessel  of  another  which  was  anchored 
off  a  bar  more  than  6  miles  from  the  coast,  although  not  that  dis- 
tance from  the  bar,  since  the  coast  line  at  low  water  mark,  and 
not  the  bars  or  shoals,  must  be  considered  in  determining  the  ex- 
tent of  the  jurisdiction.  Soult.  v.  L'Africaine,  Bee,  204,  Fed, 
Cas.  No.  13, 179. 

And  the  Spanish  government  provided  by  statute  that  the  Mex- 
ican jurisdiction  should  extend  to  a  distance  of  2  miles  from  the 
shore.  Cucullu  v.  Louisiana  Ins.  Co.,  5  Mart.  N.  S.  464,  16  Am. 
Dec.  199. 

Perhaps  of  all  cases  of  modem  times  the  United  States  had  a 
greater  interest  in  asserting  and  maintaining  jurisdiction  beyond 
the  3-mile  limit  in  the  Behring  sea  than  had  any  other  nation  to 
assert  such  a  jurisdiction  over  a  coast  water.  At  first  there  was 
an  inclination  to  maintain  the  jurisdiction,  but  the  question  was 
finally  submitted  to  arbitration. 

In  re  Cooper,  143  U.  S.  472,  36  L.  ed.  232,  12  Sup.  Ct.  Rep. 
453,  the  question  was  attempted  to  be  raised  as  to  the  extent  of  the 
jurisdiction  of  the  United  States  over  that  portion  of  the  sea  ad- 
joining Alaska  territory  which  was  purchased  by  the  United 
States  from  Russia.  It  appeared  in  the  case  that  for  a  long  period 
Russia  had  asserted  exclusive  jurisdiction  to  a  large  expanse  of 
water  extending  many  miles  from  the  shore,  and  that  this  right 
was  transferred  by  Russia  to  the  United  States.  But  the  court 
held  that  since  the  question  was  then  pending  upon  arbitration 
between  the  United  States  government  and  Great  Britain,  and 
since  the  allegations  of  the  libel  did  not  necessarily  show  that  the 
oflfense  was  committed  more  than  3  miles  from  the  shore,  the  court 
would  not  decide  whether  or  not  the  United  States  had  jurisdic- 
tion over  the  larger  expanse.  , 

By  the  award  of  the  arbitrators  under  a  treaty  of  arbitration 
between  the  United  States  and  Great  Britain,  it  was  settled  that 
the  United  States  have  no  exclusive  jurisdiction  in  the  waters  of 
Behring  sea  outside  of  the  ordinary  3-mile  limit  La  Ninfa,  44 
U.  S.  App.  648,  75  Fed.  Rep.  513,  21  C.  C.  A.  434 ;  The  Alexander, 
44  U.  S.  App.  659,  75  Fed.  Rep.  519,  21  C.  C.  A.  441,  Reversing 
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the  Alexander,  60  Fed.  Rep.  914.    The  award  and  proceedings 
leading  up  thereto  are  to  be  found  in  27  Am.  L.  Rev.  703. 

IV.  BNFOBCEMEKT  OF  LAW  WTTHIN  S-MUiB  LIMIT. 

The  precarious  position  which  the  water  belt  holds  as  part  of 
the  territory  of  a  nation  is  illustrated  by  the  hesitancy  of  the 
courts  to  extend  statutes  over  such  belt  unless  the  legislature  ex- 
pressly requires  it. 

Humbolt  Lumber  Manufacturers'  Asso.  v.  Christopherson  is  a 
case  where  the  statute  was  extended.  But  in  that  case  it  appeared 
that  the  limits  of  the  state  were  expressly  declared  by  the  Consti- 
tution to  extend  3  miles  seaward. 

In  The  Annapolis,  Lush.  Adm.  295,  5  L.  T.  N.  S.  37,  a  collision 
having  taken  place  between  an  American  ship  and  a  Prussian 
barque,  and  it  having  been  decided  that  the  American  ship  was 
alone  to  blame,  the  owners  claimed  immunity  on  the  ground  that 
the  vessel  was  in  charge  of  a  pilot  taken  on  board  in  compliance 
with  the  local  pilot  acts,  but  it  appearing  that  the  pilot  was  taken 
on  board  at  a  greater  distance  than  3  miles  from  the  coast  the 
owners  of  the  injured  vessel  insisted  that  the  presence  of  the  pilot 
could  be  no  defense  since  it  was  not  compulsory,  as  Parliament 
had  no  i)Ower  to  legislate  in  respect  to  foreign  vessels  at  a  greater 
distance  than  3  miles  from  the  coast.  This  rule  was  held  not  to 
apply,  however,  to  a  vessel  volimtarily  seeking  a  British  port  and 
during  the  discussion.  Dr.  Lushington  said:  ** Within  British 
jurisdiction,  that  is,  British  territory,  and  at  sea  within  3  miles 
of  the  coast,  I  apprehend  that  the  British  Parliament  has  an  un- 
doubted right  to  legislate.*' 

In  The  Saxonia,  15  Moore,  P.  C.  C.  262,  31  L.  J.  Adm.  N.  S. 
201,  8  Jur.  N.  S.  315,  6  L.  T.  N.  S.  6, 10  Week.  Rep.  431,  aflSrm- 
ing  1  Lush.  410,  the  court  held  that  a  foreign  vessel  navigating  the 
Solent  within  ^  mile  of  the  coast  of  the  Isle  of  Wight  was  not 
bound  by  the  English  merchant  shipping  act,  17  and  18  Vict., 
chap.  104.  The  court  said  we  are  of  opinion  that  this  collision 
must  be  considered  to  have  taken  place  on  the  high  seas  in  a  place 
where  a  foreign  vessel  has  a  right  of  sailing  without  being  bound 
by  any  of  the  provisions  of  the  statutes  enacted  to  govern  British 
ships.  The  principle  therefore  by  which  this  cause  must  be  de* 
cided  must  be  found  in  the  ordinary  rules  of  the  sea. 
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In  an  action  for  damages  for  death  arising  from  negligence  the 
court  held  that  for  purposes  of  jurisdiction  the  territory  of  Eng- 
land and  the  sovereignty  of  the  Queen  stopped  at  low-water  mark 
so  that  in  the  absence  of  a  special  act  of  Parliament  permitting  it, 
no  action  could  be  maintained  in  its  courts  for  killing  upon  the 
high  seas  through  the  negligent  management  of  the  foreign  steam- 
ship, although  the  accident  occurred  within  the  3-mile  limit  Har- 
ris V.  The  Pranconia,  L.  R.  2  C.  P.  Div.  173,  46  L.  J.  C.  P.  N.  S, 
363. 

But  in  Reg,  v.  Dudley,  L.  R.  14  Q.  B.  Div.  273,  54  L.  J.  M.  C. 
N.  S.  32,  52  L,  T.  N.  S;  107,  33  Week.  Rep.  347,  49  J.  P.  69,  15 
Cox,  C.  C.  624,  it  is  stated  that  the  minority  opinion  in  the  Fran- 
conia  case  has  been  since  not  only  enacted,  but  declared  by  Parlia- 
ment to  have  always  been  the  law. 

In  Mahler  v.  Norwich  &  N.  T.  Transp.  Co.,  45  Barb.  226,  it  is 
said  that  the  territorial  limits  of  a  state  are  not  enlarged  by  the 
dominion  which  the  sovereign  of  the  shore  has  over  the  sea  as  far 
as  cannon  shot  will  reach,  which  is  generally  considered  a  marine 
league.  This  dominion  is  ceded  to  him  by  the  law  of  nations  only 
for  his  safety  and  to  give  him  jurisdiction  in  cases  governed  by 
the  law  of  nations.  And  the  court  refused  to  entertain  a  suit  for 
infraction  of  the  state  laws  upon  the  portion  of  Long  Island 
sound  which  was  within  3  miles  of  the  shore. 

In  Reg.  V.  Keyn,  L.  R.  2  Exch.  Div.  63,  13  Cox,  C.  C.  403,  46 
L.  J.  C.  N.  S.  17,  the  master  of  a  German  vessel  was  indicted  in 
the  English  admiralty  court  for  manslaughter  for  causing  the 
death  of  a  passenger  on  a  Britii^  vessel  by  collision  with  such  ves- 
sel within  3  miles  of  the  English  coast.  A  majority  of  the  court 
held  at  common  law  the  admiralty  had  no  jurisdiction  to  try  of- 
fenses by  foreigners  on  board  foreign  ships,  although  within  the 
3-mile  limit,  and  that  no  subsequent  statute  had  conferred  such 
power ;  while  two  of  the  judges  held  that  by  the  principles  of  in- 
ternational law  the  power  of  a  nation  over  the  sea  within  3  miles 
of  the  coast  is  only  for  certain  limited  purposes,  and  that  Parlia- 
ment could  not  consistently  with  those  principles  apply  English 
criminal  law  within  those  limits.  But  six  dissenting  judges  held 
that  the  sea  within  3  miles  of  the  coast  was  a  part  of  the  territory 
of  England,  and  that  the  English  criminal  law  extended  over 
those  limits. 

In  case  a  British  ship  damages  a  foreign  ship  by  collision  with- 
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in  3  miles  of  the  English  coast,  the  provisions  of  the  merchant 
shipping  act,  limiting  the  liability  of  the  owner  to  the  value  of  the 
ship,  apply.  General  Iron  Screw  Collier  Co.  v.  Schurmanns,  1 
Johns  &  H.  180,  29  L.  J.  Ch.  N.  S.  877,  6  Jur.  N.  S.  883,  4  L.  T. 
N.  S.  138,  8  Week.  Bep.  732.  The  court  in  discussing  the  appli- 
cability of  the  statute  says  there  can  be  no  doubt  that  the  water 
below  low-water  mark  is  part  of  the  high  seas.  But  it  is  equally 
beyond  question  that  for  certain  purposes  every  country  may  by 
the  common  law  of  nations  legitimately  exercise  jurisdiction  over 
that  portion  of  the  high  seas  which  lies  within  ihe  distance  of  3 
miles  from  the  shores.  Whether  this  limit  was  determined  with 
reference  to  the  supposed  range  of  cannon  on  the  principle  that 
the  jurisdiction  is  measured  by  the  power  of  enforcing  it  is  not 
material,  for  it  is  clear,  at  any  rate,  that  it  extends  to  the  distance 
of  3  miles,  and  that  many  instances  may  be  given  of  the  exercise 
of  such  jurisdiction  by  various  nations. 

For  the  purpose  of  charging  a  vessel  with  liability  for  violating 
an  embargo  the  authority  of  a  nation  extends  to  a  distance  of  a 
marine  league  from  the  shore  so  that  in  case  the  vessel  receives 
notice  of  the  embargo  when  within  a  marine  league  from  the  shore 
it  will  be  subject  to  forfeiture  if  it  subsequently  sails  in  violation 
of  the  embargo.    The  Ann,  1  Qall.  62  Fed.  Cas.  No.  397. 

V.     OONPUCT  OP  LAW. 

One  reason  of  the  hesitancy  on  the  part  of  the  courts'  in  en- 
forcing the  local  statutes  against  foreign  vessels  is  the  probability 
of  a  conflict  of  laws.  The  rule  is  firmly  established  that  a  vessel 
carries  with  it  the  law  of  the  nation  to  which  it  belongs,  and  all 
on  board  are  bound  thereby.  What,  then,  would  be  the  effect  of 
enforcing  statutes  of  a  nation  within  whose  territory  the  ship 
chanced  to  bet 

Ship  subject  to  law  of  Flag. 

A  person  who  commits  a  crime  on  a  British  ship  is  subject  to 
the  jurisdiction  of  the  British  admiralty  court,  although  the  ship 
may  at  the  time  have  been  in  a  river  within  the  jurisdiction  of  a 
foreign  nation  at  a  place  where  the  tide  ebbs  and  flows  below  the 
first  bridge.  Queen  v.  Anderson,  L.  B.  1,  C.  C.  161,  38  L.  J.  M.  C. 
N.  S.  12, 19  L.  T.  N.  S.  400, 17  Week.  Bep.  208, 11  Cox,  C.  C.  198. 
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Bat  the  court  expressly  states  that  the  question  whether  or  not 
the  offender  could  be  sent  to  England  for  trial  did  not  arise  in 
the  case,  but  that  the  question  was,  being  in  England,  could  he 
be  tried  there  t  And  in  the  opinion  of  the  chief  justice  it  is  said, 
there  is  no  doubt  that  the  place  where  the  offense  was  committed 
was  within  the  territory  of  France,  and  that  the  prisoner  was 
therefore  subject  to  the  laws  of  Prance,  which  that  nation  mi^t 
enforce  if  they  saw  fit;  but  at  the  same  time  he  was  also  within 
the  British  vessel  on  board  that  vessel  as  a  part  of  the  crew,  and 
as  such  he  must  be  taken  to  have  been  under  the  protection  of  the 
British  law  and  also  amenable  to  its  provisions.  The  court  cites, 
to  support  this  ruling,  inter  alia,  Reg.  v.  Jemot,  Old  Bailey,  1812, 
M.  S.  cited  in  1  Russell,  Crimes,  4th  ed.  153. 

The  English  admiralty  court  has  jurisdiction  of  a  crime  com- 
mitted on  an  English  vessel  while  it  is  lying  at  a  quay  in  a  for- 
eign port  within  the  ebb  and  flow  of  the  tide  and  below  the 
bridges.  Reg.  v.  Carr,  L.  R.  10  Q.  B.  Div.  76,  52  L.  J.  M.  C.  N.  S. 
12,  47  L.  T.  N.  S.  451,  31  Week.  Rep.  121,  47  J,  P.  38, 15  Cox,  C. 
C.  129,  4  Asp.  Mar.  L.  Cas.  604. 

The  English  admiralty  court  has  jurisdiction  of  a  crime  com- 
mitted on  board  an  English  vessel,  although  it  is  lying  in  a  river 
of  a  foreign  country  within  1^  miles  of  the  shore,  if  it  is  below 
the  bridges  where  the  tide  ebbs  and  flows.  Reg.  v.  Armstrong,  13 
Cox,  C.  C.  184. 

Under  the  English  admiralty  court  act  of  1861,  giving  that 
court  jurisdiction  over  any  claim  for  damage  done  by  any  ship, 
etc.,  that  court  will  have  jurisdiction  of  a  claim  by  a  British  sub- 
ject against  a  British  ship  for  injuries  done  to  a  pier  in  a  foreign 
port;  and  the  court  in  the  decision  of  the  case  will  apply  the 
English,  and  not  the  foreign,  law.  The  M.  Moxham,  33  L.  T.  N. 
S.  463. 

Upon  an  indictment  for  piracy  a  vessel  may  be  found  to  be 
upon  the  high  seas  which  is  riding  at  anchor  within  a  marine 
league  of  the  shore  in  an  open  roadstead  where  vessels  only  ride 
under  shelter  of  the  land  at  a  season  when  the  course  of  the 
winds  is  invariable.  United  States  v.  Pirates,  5  Wheat  184,  5  L. 
ed.  64. 

Under  the  United  States  statutes  the  United  States  courts  have 
jurisdiction  of  an  attempt  to  create  a  revolt  upon  an  American 
vessel  lying  in  a  foreign  harbor  fastened  to  the  shore  by  cables 
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and  communicating  with  the  land  by  her  boats,  and  not  within 
any  inclosed  dock  or  at  any  pier  or  wharf,  since  in  the  common 
acceptance  of  the  term  such  vessel  is  on  the  high  seas.  United 
States  V.  Seagrist,  4  Blatchf .  420,  Fed.  Cas.  No.  16,  245. 

But  the  Supreme  Court  has  held  that  under  the  act  of  Congress 
giving  United  States  courts  jurisdiction  of  crimes  committed  on 
United  States  vessels  upon  the  high  seas,  such  jurisdiction  does 
not  extend  to  a  crime  committed  on  the  vessel  lying  in  the  siver 
Tigris  in  the  empire  of  China  35  miles  above  its  mouth  in  4^ 
fathoms  of  water,  although  the  vessel  was  below  low  water  mark. 
United  States  v.  Wiltberger,  5  Wheat.  76,  5  L.  ed.  37. 

In  Wilson  v.  McNamee,  102  U.  S.  572,  26  L.  ed.  234,  the  court 
said,  a  vessel  at  sea  is  considered  as  part  of  the  territory  to  which 
it  belongs  when  at  home.  It  carries  with  it  the  local  legal  rights 
and  legal  jurisdiction  of  such  locality.  All  on  board  are  endowed 
and  subject  accordingly. 

The  fact  that  a  vessel  may  be  within  3  miles  of  the  shore  does 
not  prevent  it  from  being  on  the  high  seas  within  the  meaning  of 
the  act  of  Congress  punishing  revolts  in  a  ship  on  the  high  seas. 
United  States  v.  Smith,  1  Mason  147,  Fed.  Cas.  No.  16,337. 

The  United  States  has  jurisdiction  of  crimes  committed  on  its 
vessel  although  the  vessels  were  within  the  jurisdiction  of  a  for- 
eign state.  United  States  v.  Bennett,  3  Hughes,  466,  Fed.  Cas. 
No.  14,574;  United  States  v.  Keefe,  2  Mason,  475,  Fed.  Cas.  No. 
15,509. 

The  American  law  follows  its  vessels  so  as  to  control  the  ac- 
tion of  those  on  board  them  into  foreign  waters.  Roberts  v.  Skol- 
field,  3  Ware,  188,  Fed.  Cas.  No.  11,917. 

In  Thomas  v.  Lane,  2  Sumn.  1,  Fed.  Cas.  No.  13,902,  Judge 
Story  states  his  opinion  to  be  that  the  United  States  admiralty 
jurisdiction  extends  over  crimes  committed  on  American  vessels 
upon  tide  waters  in  foreign  countries. 

The  United  States  courts  have  jurisdiction  of  an  act  of  piracy 
committed  on  board  of  an  American  ship,  although  committed 
in  an  open  roadstead  adjacent  to  a  foreign  country  and  within  ^ 
mile  of  the  shore.  United  States  v.  Ross,  1  Gall.  624,  Fed.  Cas. 
No.  16,196. 

In  re  Stupp,  11  Blatchf.  124,  Fed.  Caa.  No.  13,562,  the  court,  in 
discussing  the  jurisdiction  of  the  United  States  over  crimes  not 
committed  within  its  physical  territory,  said:  **We  are  entirely 
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familiar  with  the  jurisdiction  exercised  over  offenses  committed 
on  vessels,  a  vessel  being  regarded  as  a  part  of  the  country  whose 
flag  she  bears." 

The  United  States  courts  have  jurisdiction  to  try  charges  of 
crime  committed  on  board  any  vessel  belonging  in  whole  or  in 
part  to  the  United  States,  or  any  citizen  thereof,  at  any  point  on 
the  high  seas,  or  in  any  river,  haven,  creek,  basin,  or  bay  within 
the  admiralty  jurisdiction  of  the  United  States  and  out  of  the 
jurisdiction  of  any  particular  state.  United  States  v.  Beyer,  31 
Fed.  Rep.  35. 

But  in  United  States  v.  Jackson,  2  N.  T.  Legal  Obs.  3,  Fed. 
Case.  No.  15,457,  where  a  larceny  was  committed  upon  an  Ameri- 
can vessel  in  Mexican  waters,  the  court  charged  that  if  at  the 
time  the  vessel  was  in  the  harbor  of  Vera  Cruz  the  prisoner  could 
not  be  punished  by  the  United  States  courts  as  it  had  no  jurisdic- 
tion of  the  matter.  That  act  of  Congress  of  1790  did  not  authorize 
United  States  courts  to  try  persons  for  crimes  committed  in  for- 
eign territory,  although  upon  the  sea  where  the  tide  ebbs  and 
flows. 

A  vessel  is  so  much  a  part  of  the  state  to  which  it  belongs  that 
it  will  be  subject  to  its  laws  providing  for  the  survival  of  actions 
for  negligent  injuries  resulting  in  death.  The  E.  B.  Ward,  Jr. 
17  Fed.  Rep.  456. 

Under  the  act  of  Congress  of  1825,  providing  that  offenses  com- 
mitted on  board  the  vessels  belonging  to  citizens  of  the  United 
States  while  lying  in  any  place  within  the  jurisdiction  of  a  for- 
eign state  by  any  person  belonging  to  the  company  of  such  vessel 
shall  be  cognizable  and  punishable  by  the  proper  circuit  court  of 
the  United  States,  and  the  act  of  Congress  of  1835,  providing  for 
the  punishment  of  one  endeavoring  to  make  a  revolt  or  mutiny 
upon  an  American  vessel  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States,  a  person  committing  larceny  on 
an  American  boat  lying  in  a  foreign  port  in  an  inclosed  dock  into 
which  the  tide  is  let  at  the  will  of  the  owner  is  within  the  juris- 
diction of  the  United  States  courts.  United  States  v.  Roberts,  2 
N.  Y.  Legal  Obs.  99,  Fed.  Cas.  No.  16,173. 

But  in  United  States  v.  Hamilton,  1  Mason  152,  Fed.  Cas.  No. 
15,290,  it  was  held  that  the  offense  is  not  on  the  high  seas  if  the 
vessel  is  at  the  time  in  an  inclose  dock  into  which  the  watar  is 
admitted  only  at  the  will  of  the  owner. 
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But  in  United  States  v.  Hamilton,  1  Mason,  443,  Fed.  Caa.  No. 
15,291,  it  was  held  that  it  was  not  necessary  that  the  ship  should 
be  on  the  high  seas  to  bring  a  case  of  revolt  within  the  statute. 

So,  an  offense  committed  in  a  bay  which  is  entirely  land-locked 
and  inclosed  by  a  reef  and  island  from  the  sea  is  not  upon  the 
high  seas  within  the  meaning  of  the  act  of  Congress.  United 
States  V.  Robinson,  4  Mason,  307,  Fed.  Cas.  No.  16,176. 

In  Kelly  v.  Crapo,  45  N.  Y.  87,  6  Am.  Rep.  35,  the  court  had 
held  that  it  was  the  national  and  not  the  state,  authority  which 
extended  over  its  vessels  at  sea  so  that  in  case  an  assignment  was 
made  by  a  direction  of  the  court  of  the  state  to  which  the  vessel 
belonged  while  the  vessel  was  out  of  the  jurisdiction  upon  the 
high  seas,  it  was  not  effective  as  against  claims  arising  under  an 
attachment  of  the  property  upon  its  arrival  in  port. 

But  the  Supreme  Court  of  the  United  States  held  that  a  vessel 
upon  the  high  seas  will  be  regarded  as  a  portion  of  the  territory 
of  the  state  in  which  her  owners  reside  so  as  to  make  a  decree  of 
an  insolvency  court  transferring  the  property  in  the  vessel  and 
cargo  effective  in  the  same  manner  and  with  like  effect  as  if  she 
had.  been  physically  within  the  bounds  of  the  state  when  the  as- 
signment was  executed.  Crapo  v.  Kelly,  16  Wall.  610,  21  L.  ed. 
430. 

A  state  statute  may  give  a  right  of  action  for^causing  death  by 
wrongful  act  or  negligence  of  one  of  its  citizens  upon  the  high 
seas,  on  board  a  vessel  hailing  from  and  registered  in  a  port  with- 
in the  state,  the  vessel  being  at  the  time  employed  by  the  owners 
in  their  own  business  and  their  negligence  having  caused  the 
death.    McDonald  v.  Mallory,  77  N.  Y.  546,  33  Am.  Rep.  664. 

A  merchant  vessel  at  sea  is  not  so  far  a  part  of  the  territory  of 
the  nation  to  which  it  belongs  that  it  will  as  a  neutral  protect 
from  capture  goods  which  it  carries  belonging  to  one  of  two  bel- 
ligerent nations.  De  Burgh,  Maritime  Law,  Sec.  4,  citing  Man- 
ning, Law  of  Nations,  ohap.  6,  sec.  1,  p.  209 ;  Johnson  v.  21  Bales, 
2  Paine,  602,  Fed.  Oas.  No.  7,417. 

A  murder  committed  upon  a  foreign  vessel  by  a  shot  fired  from 
a  United  States  vessel  lying  in  foreign  waters  is  not  within  the 
jurisdiction  of  the  United  States  admiralty  court.  United  States 
V.  Davis,  2  Sumn.  482,  Fed.  Cas.  No.  14,932. 

The  jurisdiction  of  a  country  over  one  of  its  vessels  ceases,  when 
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it  is  broken  up  and  goes  to  the  bottom.  U.  S.  v.  Smiley,  6  Sawy. 
640,  Fed.  Cas.  No.  16,317. 

Jurisdiction  of  nation  where  ship  is  when  offense  is  committed. 

Conversely  to  the  above,  there  are  certain  classes  of  matters  of 
which  the  local  courts  refuse  jurisdiction. 

By  comity  of  nations  all  matters  of  discipline  and  all  things 
done  on  board  a  vessel  in  a  foreign  port  which  affect  only  the  ves- 
sel or  those  belonging  to  her,  and  do  not  involve  the  peace  or  dig- 
nity of  the  country,  or  the  tranquillity  of  the  port,  should  be  left 
by  the  local  government  to  be  dealt  with  by  the  authorities  of  the 
nation  to  which  the  vessel  belongs  as  the  laws  of  that  nation  or 
the  interests  of  its  commerce  shall  require.  Wildenhus's  Case, 
120  U.  S.  1,  sub  nom.  Mali  v.  Keeper  of  Common  JaU,  30  L.  ed. 
565,  7  Sup.  Ct.  Rep.  385,  citing  the  cases  of  The  Sally  and  The 
Newton  and  Wheaton's  Elements  of  International  Law,  3d  ed. 
153. 

A  public  vessel  of  war  of  a  foreign  sovereign  at  peace  with  the 
United  States,  coming  into  United  States  ports  and  demeaning 
itself  in  a  friendly  manner,  is  exempt  from  the  jurisdiction  of  the 
courts  of  the  country  in  a  civil  suit  to  assert  a  private  title  there- 
to.   The  Exchange  v.  MTaddon,  7  Cranch,  116,  3  L.  ed.  287. 

So,  the  statutes  of  the  United  States  governing  robbery  and 
piracy  on  the  high  seas  do  not  apply  to  acts  committed  on  the 
vessels  of  foreign  nations  whether  within  or  without  the  3-mile 
limit  from  the  United  States  coast.  United  States  v.  Kessler, 
Baldw.  15,  Fed.  Cas.  No.  15,528;  United  States  v.  Palmer,  2 
Wheat.  610,  4  L.  ed.  471 ;  United  States  v.  Howard,  3  Wash.  C.  C. 
344,  Fed.  Cas.  No.  15,404;  United  States  v.  Klintock,  Wheat  144, 
5  L.  ed.  55. 

But  imless  exempted  by  treaty  a  foreign  merchant  vessel  enter- 
ing the  port  of  a  country  for  purposes  of  trade  is  subject  to  the 
local  law,  and  local  courts  may  punish  crimes  committed  on  the 
vessel  within  the  port  by  one  foreigner  upon  another  foreigner. 
Wildenhus's  Case,  120  U.  S.  1,  sub  nom.  Mali  v.  Keeper  of  Com- 
mon Jail,  30  L.  ed.  565, 7  Sup.  Ct.  Rep.  385. 

VI.      INLAND  WATER. 

a.    Bays. 
When  a  body  of  water  is  within  the  body  of  the  land  belonging 
to  a  nation  there  is  strong  reason  why  the  nation  should  have  ex- 
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dusive  jurisdiction  over  it,  and  it  has  he&a  cuertomary  for  the 
nations  to  assert  such  jurisdiction. 

Bays  the  mouths  of  which  may  be  defended  belong  to  the  na- 
tion. 1  Ort  Ortolan  Diplomatic  de  la  Mer.  p.  145 ;  1  De  Cussy, 
Du  Droit  Maritime  des  Nations,  title  2  Sees.  40,  41. 

Great  Britain  has  insisted  that  its  jurisdiction  extended  over 
all  bays  and  gulfs  upon  the  shores  of  its  territory  whether  their 
mouths  were  wider  than  the  double  range  of  cannon  shot  or  not. 
North  Eastern  Fisheries,  5  Am.  L.  Rev.  403;  Philimore,  Inter- 
national Law,  pt.  3,  chap.  8,  p.  212. 

But  other  writers  have  claims  that  bays  which  cannot  be  com- 
manded from  the  two  banks  do  not  belong  to  the  nation.  EHuber, 
Droit  des  Oens.  Sec.  130. 

In  Direct  United  States  Cable  Co.  v.  Anglo  American  Teleg. 
Co.,  L.  B.  2  App.  Cas.  394,  46  L.  J.  P.  C.  N.  S.  71,  36  L.  T.  N.  S. 
265,  the  question  arose  as  to  whether  or  not  Conception  bay,  which 
lies  on  the  eastern  side  of  Newfoundland,  was  so  far  a  part  of  the 
territory  of  that  country  that  it  could  grant  exclusive  rights  to  a 
cable  company  and  prevent  other  companies  from  laying  their 
cables  within  the  bay  in  conflict  with  such  grant.  It  appeared 
that  the  mouth  of  the  bay  was  between  two  promontories  20  miles 
apart,  that  the  average  width  of  the  bay  was  15  miles  and  that 
the  length  of  the  bay  was  40  miles  on  one  side,  and  50  on  the 
other.  The  court  refers  to  some  of  the  authorities  on  the  ques- 
tion of  jurisdiction  over  such  bays  by  the  law  of  England  and 
by  international  law,  and  intimates  that  it  regards  such  author- 
ities as  inconclusive,  and  then  decides  that  in  point  of  fact  the 
British  government  has  for  a  long  period  exercised  dominion  over 
the  bay,  and  that  its  claim  has  been  acquiesced  in  by  other  nations 
so  as  to  show  that  the  bay  has  for  a  long  time  been  occupied 
exclusively  by  Great  Britain,  and  that  the  British  legislature  has 
by  act  of  Parliament  declared  it  to  be  a  part  of  the  British  terri- 
tory and  part  of  the  country  made  subject  to  the  legislature  of 
Newfoundland,  which  fact  was  conclusive  upon  the  courts  that  the 
bay  was  part  of  that  country. 

In  Mowat  v.  McPee,  5  Can.  S.  C.  66,  it  was  held  that  the  bay 
of  Chaleurs  was  within  the  jurisdiction  of  the  Dominion  of  Can- 
ada, so  that  its  fishery  laws  could  be  enf 6rced  upon  every  portion 
of  the  bay,  although  some  parts  of  it  were  more  than  3  miles  from 
any  land.    But  the  Bay  of  Chaleiu^  emptied  into  the  Oulf  of  St 
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Lawrence,  and  was  more  exclusively  within  the  jorisdiction  of 
the  Dominion  of  Canada  than  many  of  the  other  bays,  the  ques- 
tion of  the  jurisdiction  over  which  has  come  before  the  courts,  so 
that  it  might  almost  be  called  an  inland  water,  the  question  of  the 
jurisdiction  over  which  could  not  be  a  matter  of  dispute. 

The  Chesapeake  bay,  the  headlands  at  the  mouth  of  which  are 
about  12  miles  apart  and  the  bay  itself  being  not  more  than  20 
miles  in  width  and  200  miles  in  length,  is  not  an  international 
commercial  highway  so  as  to  be  part  of  the  high  seas,  but  the 
jurisdiction  over  it  belongs  exclusively  to  the  United  States.  Stet- 
son V.  United  States,  32  Alb.  Alb.  L.  J.  484. 

In  the  case  of  The  Grange,  1  Ops.  Atty.  Gen.  32, 1  Waiters  Am. 
St.  Papers,  72,  Attorney  General  Randolph,  in  case  of  the  seizure 
of  a  ship  belonging  to  one  of  two  belligerent  nations  by  the  other 
in  the  Delaware  bay,  held  that  the  bay  belonged  to  the  United 
States,  and  was  therefore  neutral  ground,  so  that  the  seizure  of 
the  ship  was  unlawful  and  required  restitution.  To  support  this 
ruling,  he  cited  Rutherforth,  Com.  on  Grotius,  vol.  2,  book  2, 
chap.  9,  sec.  6,  that  a  nation  by  settling  on  any  tract  of  land 
which  at  the  time  of  such  settlement  had  no  other  owner  acquires 
in  respect  to  all  other  nations  an  exclusive  right  of  full  or  absolute 
property,  not  only  in  the  land,  but  in  the  waters  likewise  which 
are  ^eluded  within  the  land,  such  as  rivers,  pools,  creeks,  or  bays. 
He  also  cites  Puffendorf,  book  4,  chap.  5,  sec.  8,  that  the  gulfs 
and  channels,  or  arms  of  the  sea  are,  according  to  the  regular 
course,  supposed  to  belong  to  the  people  with  whose  lands  th^ 
are  encompassed. 

h.    Inland  seas  and  rivers. 

Turkey,  while  it  owned  the  land  around  the  Black  Sea,  claimed 
that  it  was  mare  dausum,  that  it  had  the  right  to  exclude  other 
nations  from  navigating  upon  it,  and  after  a  portion  of  the  shore 
upon  it  passed  to  Russia,  although  the  right  of  other  nations  to 
navigate  it  and  the  straits  leading  to  it  was  recognized,  and  ex- 
press exception  was  made  of  armed  vessels.  Lawrence's  Wheaton, 
329. 

The  King  of  Denmark  has  claimed  the  right  to  the  sound  and 
two  belts  which  form  the  outlet  to  the  Baltic  sea,  and  this  right 
has  been  more  or  less  recognized  by  treaties.    Id.  331, 
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The  Baltic  sea  has  been  claimed  as  a  mare  clausum,  but  this 
claim  has  not  been  fully  acquiesced  in  by  other  nations.    Id.  337. 

The  English  admiralty  court  may,  under  the  statute  1  and  2 
Qeo.  IV,  chap.  75,  take  jurisdiction  of  a  case  against  a  foreign 
vessel  for  damages  for  collision  in  the  river  Thames,  but  in  such 
action  the  foreign  vessel  will  be  entitled  to  the  benefit  of  the  pro- 
tection afforded  by  statute  6,  Geo.  IV,  chap.  125,  Sec.  55,  which 
exonerates  vessels  from  liability  for  collision  when  in  charge  of 
duly  qualified  pilots.    The  Christiana,  2  Hagg.  Adm.  183. 

The  United  States  courts  have  jurisdiction  of  a  suit  in  rem  for 
a  collision  of  a  vessel  seized  on  that  part  of  the  river  St.  Lawrence 
which  is  within  the  territorial  limits  of  the  court's  jurisdiction 
without  reference  to  the  character  of  the  vessel  or  of  her  voyage. 
The  East,  9  Ben.  76,  Fed.  Cas.  No.  4,251. 

c.    Oreat  Lakes. 

The  United  States  of  America  and  Great  Britain  have  asserted 
jurisdiction  over  the  entire  body  of  the  Great  Lakes  which  lie 
between  the  former  country  and  Canada,  and  have  by  treaty  fixed 
the  boundary  line  between  the  two  countries  in  the  center  of  the 
lakes. 

By  a  treaty  between  the  United  States  and  Great  Britain  the 
boundary  was  fixed  at  a  certain  line  through  the  center  of  Lake 
Huron.    United  States  v.  Peterson,  64  Fed.  Rep.  145.   ' 

The  3-mile  Kmit  to  the  maritime  territory  of  a  state  as  fixed  by 
the  rules  of  international  law  does  not  apply  to  the  waters  of 
the  Great  Lakes  between  Canada  and  the  United  States,  but  the 
limits  of  both  countries  are  determined  by  die  international 
boundary  line.    The  Grace,  4  Can.  Exch.  283. 

Pennsylvania  has  jurisdiction  over  that  portion  of  Lake  Erie 
lying  adjacent  to  its  territory  to  the  line  established  by  the 
treaty  between  the  United  States  and  Great  Britain.  Dunlap  v. 
Com.,  108  Pa.  607. 

The  portion  of  Lake  Michigan  formed  by  the  prolongation  of 
the  boimdary  lines  of  the  state  of  Illinois  is  within  that  state.  The 
Norway  v.  Jensen,  52  111.  373. 

The  boundary  between  Illinois  and  Michigan  is  the  middle  of 
Lake  Michigan.    Thorson  v.  Peterson,  10  Biss.  530. 

The  states  bordering  on  the  Great  Lakes  may  assert  dominion 
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and  sovereignty  over  and  ownership  may  be  aaserted  oyer  tidal 
waters  on  the  seashore.  Illinois  G.  B.  Co.  v.  Illinois^  146  U.  S. 
386,  36  L.  ed.  1008,  13  Sup.  Ct.  Rep.  110. 

As  between  the  state  and  United  States  governments  the  title  to 
the  beds  of  the  Qreat  Lakes  as  far  as  the  middle  belongs  to  the 
state.    Murphy  v.  Dunham,  38  Fed.  Rep.  503. 

In  some  early  cases  it  was  held  that  the  United  States  courts 
have  no  jurisdiction  of  crimes  committed  on  the  Great  Lakes  or 
the  rivers  connecting  them,  although  the  crime  is  committed  on 
the  Canada  side  and  not  within  the  jurisdiction  of  any  state  since 
such  bodies  of  water  are  not  within  the  terms  ''High  seas," 
*'rivers,"  **havens,"  **creeks,"  **basins,"  or  **bays,"  over  which 
jurisdiction  is  given  by  the  United  States  statute.  Ex  parte 
Byers,  32  Fed.  Rep.  404;  Miller's  Case,  Bro.  Adm.  156;  People 
V.  Tyler,  7  Mich.  161,  74  Am.  Dec.  703. 

But  the  United  States  Supreme  Court  held  that  under  U.  S. 
Rev.  Stat.,  Sec.  5346,  providing  for  the  punishment  of  persons 
committing  an  assault  with  a  deadly  weapon  upon  the  high  seas 
or  in  any  arm  of  the  sea  or  in  any  river,  haven,  creek,  basin,  or 
bay  within  the  admiralty  jurisdiction  of  the  United  States  and 
out  of  the  jurisdiction  of  any  particular  state,  the  United  States 
courts  have  jurisdiction  of  an  assault  committed  upon  a  United 
States  vessel  upon  the  Great  Lakes  within  the  territorial  limits 
of  the  Dominion  of  Canada.  United  States  v.  Rodgers,  150  U.  S. 
249,  37  L.  ed.  1071, 14  Sup.  Ct.  Rep.  109. 

Vn.      JURISDICTION  AS  BETWEEN  NATION  AND  SUBDIVISION  THEREOF. 

This  question  is  a  very  important  one  in  the  United  States.  The 
power  over  commerce  having  been  given  to  the  general  govern- 
ment it  has  been  argued  that  the  jurisdiction  over  the  waters 
useful  for  commerce  was  included,  but  it  has  been  generally 
established  that  the  jurisdiction  over  the  waters  for  most  pur- 
poses remains  in  the  states,  and  Congress  has  for  the  most  part 
limited  the  effect  of  its  laws  to  waters  out  of  the  jurisdiction  of 
the  states. 

The  title  to  land  under  the  navigable  waters  of  a  state  is  in  the 
state  and  was  not  reserved  to  the  United  States.  Pollard  v. 
Hagan,  3  How.  230,  11  L.  ed.  574. 

The  criminal  jurisdiction  over  the  public  waters  within  the 
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several  states  was  not  ceded  by  the  states  to  the  United  States, 
but  the  state  courts,  and  not  the  United  States  admiralty  courts, 
had  jurisdiction  of  crimes  there  committed.  United  States  v. 
Bevans,  3  Wheat  336,  4  L.  ed.  404. 

If  a  larceny  is  committed  upon  a  United  States  vessel  lying  in 
a  port  of  one  of  the  United  States,  the  United  States  courts  have 
no  jurisdiction  of  the  case  under  the  act  of  Congress.  United 
States  V.  Davis,  2  N.  Y.  Legal  Obs.  35,  Fed.  Cas.  No.  14,931. 

But  in  United  States  v.  Coombs,  12  Pet  72,  9  L.  ed.  1004,  it 
was  held  Hiat  under  the  act  of  1825,  punishing  the  stealing  of 
property  from  a  vessel  in  distress  which  was  within  the  maritime 
jurisdiction  of  the  United  States,  the  courts  would  have  jurisdic- 
tion of  an  indictment  for  theft  of  goods  from  a  vessel  in  distress, 
although  the  goods  were  taken  above  the  high  water  mark  on  the 
shore.  This  ruling  is  placed  upon  the  grounds  that  the  act  was 
within  the  ordinary  admiralty  jurisdiction,  and  that  it  was  also 
within  a  grant  in  the  United  States  Constitution  to  Congress  of 
power  to  regulate  commerce. 

United  States  courts  of  admiralty  have  jurisdiction  over  claims 
for  salvage  upon  waters  within  the  ebb  and  flow  of  the  tide 
though  within  the  body  of  a  state.  The  Wave,  Blatchf .  &  H.  235, 
Fed.  Cas.  No.  17,297. 

So,  it  is  competent  for  Congress  to'  prescribe  the  punishment 
for  offenses  committed  on  the  high  seas,  upon  roadsteads  in  any 
haven,  basin,  or  bay,  or  in  any  river  where  the  sea  ebbs  and  flows, 
although  within  the  limits  of  the  state.  United  States  v.  Jacka- 
low,  1  Black,  484,  17  L.  ed.  225. 

Under  the  act  of  Congress  of  1825,  the  jurisdiction  of  United 
States  courts  over  cases  of  mutiny  extended  to  all  places  where 
the  tide  ebbed  and  flowed  whether  they  were  within  the  jurisdic- 
tion of  a  state  or  not  United  States  v.  Lynch,  2  N.  Y.  Legal 
Obs.  51,  Fed.  Cas.  No.  15,658. 

The  state  of  Maryland  has  jurisdiction  over  the  waters  of 
Chesapeake  bay  which  are  within  the  state  to  such  an  extent  that 
it  may  prohibit  the  taking  of  oysters  therein  in  certain  ways,  and 
its  law  will  apply  to  vessels  from  other  states  duly  enrolled  under 
the  laws  of  the  United  States,  and  such  vessels  may  be  subjected 
to  forfeiture  for  violating  the  law.  Smith  v.  Maryland,  18  How. 
71,  15  L.  ed.  269. 

Jurisdiction  was  not  conferred  upon  the  Federal  courts  over 
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the  portion  of  a  vessel  lying  in  the  East  river  or  west^n  extrem- 
ity of  Long  Island  sound  at  a  point  between  City  island  and 
Hart  island  which  is  within  the  jurisdiction  of  the  state  of  New 
York,  and  where  the  breadth  of  water  does  not  exceed  2  miles. 
United  States  v.  Wilson,  3  Blatchf .  435,  Fed.  Cas.  No.  16,731. 

The  state  statute  may  provide  for  the  survival  of  actions  for 
negligent  injuries  which  occur  upon  the  navigable  waters  of  the 
United  States  within  the  jurisdiction  of  the  state  enacting  the 
law,  without  thereby  interfering  with  the  power  of  Congress  to 
regulate  conmierce;  and  such  legislation  is  valid  in  the  absence 
of  any  legislation  by  Congress  upon  the  subject.  Sherlock  v. 
Ailing,  93  U.  S.  99,  23  L.  ed,  819;  American  S.  B.  Co.  v.  Chase, 
16  WaU,  522,  21  L.  ed.  369;  The  City  of  Norwalk,  55  Fed.  Rep. 
112;  The  WiUamette,  44  U.  S.  App.  26,  70  Fed.  Eep.  874,  18  C. 
C.  A.  366,  31  L.  R.  A.  715. 

Subject  to  the  paramount  right  of  navigation,  each  state  owns 
the  beds  of  all  tide  waters  within  its  jurisdiction,  and  may  appro- 
priate them  to  be  used  by  its  citizens  as  a  common  for  taking 
and  cultivating  fish  if  navigation  is  not  thereby  obstructed.  Mc- 
Cready  v.  Virginia,  94  U.  S.  395,  24  L.  ed.  248. 

On  the  admission  of  California  into  the  Union  upon  equal  foot- 
ing with  the  other  states  absolute  property  in  and  dominion  and 
sovereignty  over  the  soil  under  the  tide  waters  within  her  limits 
passed  to  the  state.  Weber  v.  State  Harbor  Comrs.,  18  WalL  66, 
21  L.  ed.  802;  Mumford  v.  WardweU,  6  Wall.  436, 18  L.  ed.  76L 

The  space  in  the  inner  harbor  of  Boston  between  the  main 
land  and  the  islands  is  a  part  of  the  territory  of  Massachusetts 
and  of  the  county  of  Suffolk,  so  that  crime  committed  is  not  with- 
out the  jurisdiction  of  a  state  so  as  to  be  within  the  United  States 
statute  providing  for  the  punishment  of  crimes  upon  the  high 
seas.  United  States  v.  Orush,  5  Mason,  290,  Fed.  Cas.  No.  15,- 
268. 

A  state  has  the  right  to  control  and  regulate  the  public  use  of 
the  navigable  waters  within  its  limits  subject  only  to  restraints 
upon  the  right  arising  out  of  the  power  of  Congress  over  com- 
merce.   People  V.  Williams,  64  Cal.  498,  2  Pac.  393. 

A  state  may  extend  its  laws  over  navigable  waters  within  its 
limits  so  long  as  the  laws  do  not  conflict  with  acts  of  Congress. 
McCuUough  V.  New  York  &  N.  S.  B.  Co-,  20  U.  S.  App.  570;  The 
Transfer  No.  4,  61  Fed.  Rep.  364,  9  C.  C.  A.  521. 
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The  United  States  courts  have  no  criminal  jurisdiction  except 
what  is  expressly  given  them  by  statute,  and  a  case  must  be 
clearly  within  the  terms  of  the  statute  to  warrant  the  court  in 
assuming  jurisdiction  over  it  United  States  v.  Rogers,  46  Fed. 
Eep.  1. 

A  state  has  the  right  to  regulate  the  fisheries  in  a  bay  fully 
within  its  territorial  limits  which  does  not  exceed  2  marine  leagues 
in  width  at  its  mouth.  Com.  v.  Manchester,  152  Mass.  230,  9 
L.  R.  A.  236,  25  N.  B.  113. 

A  state  may  pass  laws  for  the  regulation  of  fisheries  in  its  bays 
and  within  3  miles  of  its  coast,  which  shall  be  binding,  not  only 
upon  its  own  citizens,  but  upon  the  citizens  of  other  states  possess- 
ing vessels  enrolled  as  coasting  and  fishing  vessels  under  the  laws 
of  the  United  States.    Dunham  v.  Lamphere,  3  Gray,  268. 

The  assumption  by  a  state  of  control  over  the  fisheries  within 
the  bays  leading  from  the  ocean  upon  its  frontier  is  not  in  con* 
travention  of  the  authority  possessed  by  the  United  States.  State 
V.  Thompson,  85  Me.  189,  27  Ad.  97. 

The  commonwealth  of  Massachusetts  has  all  the  title  and 
rights,  public  and  private,  both  of  the  King  and  of  the  Parlia- 
ment of  England,  in  every  part  of  the  seashore  of  the  common- 
wealth which  has  not  vested  in  individuals  or  corporations  under 
the  colonial  ordinance  of  1647,  or  other  acts  of  the  government. 
Nichols  V.  Boston,  98  Mass.  39,  93  Am.  Dec.  132. 

Where  a  state  has  fixed  its  boundaries  in  the  ocean  3  miles 
from  the  shore  its  laws  providing  for  damages  for  death  by 
wrongful  act  will  extend  over  the  water  to  the  3  mile  limit  Re 
Humboldt  Lumber  Mfgs.  Asso.,  60  Fed.  Rep.  428. 

Buzzard's  bay,  the  distance  between  the  headlands  at  the  en- 
trance to  which  is  less  than  2  marine  leagues,  is  subject  to  the 
law  of  Massachusetts,  although  at  some  places  the  bay  is  more 
than  2  marine  leagues  in  width.  Manchester  v.  Massachusetts, 
139  U.  S.  240,  35  L.  ed.  159,  11  Sup.  Ct.  Rep.  559. 

The  act  of  Congress  limiting  the  liability  of  shipowners  applies 
to  a  case  of  disaster  happening  within  the  technical  limits  of  a 
county  m  a  state.  Butler  v.  Boston  &  S.  S.  S.  Co.,  130  U.  S. 
557,  32  L.  ed.  1024,  9  Sup.  Ct.  Rep.  612;  Re  Gamett,  141  U.  S. 
1,  35  L.  ed.  631,  11  Sup.  Ct.  Rep.  840. 

A  ship  lying  at  anchor  between  Boston  and  Chelsea  at  a  dis- 
tance of  1/4  or  1/3  of  a  mile  from  Constitution  wharf,  and  be- 
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tween  1/3  tnd  1/2  a  mile  from  the  navy  yard  in  Charleston,  ia 
within  the  body  of  the  county  of  Suffolk,  so  that  the  state  court, 
and  not  the  United  States  courts,  has  jurisdiction  over  an  offense 
committed  thereon.    CJom.  v.  Peters,  12  Met.  387. 

The  right  of  dominion  and  controlling  power  over  the  sea  and 
its  coast  shores,  and  tide  water,  when  relinquidied  by  the  parent 
country,  rests  in  the  several  states  in  their  sovereign  capacity 
respectively,  and  was  not  transferred  to  the  United  States  by 
the  adoption  of  the  Constitution  intended  to  form  a  more  perfect 
Union.    Com.  v.  Alger,  7  Cush.  82. 

A  state  has  both  civil  and  criminal  jurisdiction  over  the  waters 
which  are  within  its  limits  except  in  so  far  as  the  laws  of  Con- 
gress under  the  Constitution  of  the  United  States  have  asserted 
an  exclusive  jurisdiction.  People  v.  Welch,  141  N.  Y.  266,  24 
L.  E.  A.  117,  36  N.  E.  328. 

Before  the  adoption  of  the  Constitution  Bhode  Island  had 
jurisdiction  over  the  watenr  of  Narragansett  bay  and  over  the 
coasts  of  the  sea  to  the  extent  of  a  marine  league,  and  upon  the 
adoption  of  the  Constitution,  which  granted  admiralty  and  mari- 
time jurisdiction  to  the  United  States  Government,  jurisdiction 
over  torts  committed  on  the  bay  was  not  surrendered,  so  that 
the  state  courts  may  entertain  a  suit  to  recover  damage  under 
the  state  statutes  for  negligent  killing  of  a  person  upon  the 
waters  of  the  bay.  Chase  v.  American  S.  B.  Co.,  9  B.  L  419, 
11  Am.  Eep.  274. 

A  territory  is  not  within  the  meaning  of  the  act  of  Congress 
giving  Federal  courts  jurisdiction  of  crimes  committed  on  tide- 
waters without  the  jurisdiction  of  any  particular  state,  so  that 
such  courts  vrill  have  jurisdiction  of  a  crime  committed  in  a 
tidal  harbor  within  the  limits  of  the  territory.  Smith  v.  United 
States,  1  Wash.  Terr.  262. 

The  states  cannot  create  a  maritime  right  such  as  a  right  to 
recover  for  the  death  of  a  person  killed  by  negligence  upon  the 
high  seas  which  can  be  enforced  by  the  United  States  admiralty 
courts.    The  Manhassett,  18  Fed.  Bep.  918. 

The  statute  of  a  state  cannot  extend  over  the  high  seas  so  as 
to  give  a  right  of  action  for  death  occurring  there  through  negli- 
gent injuries.  Armstrong  v.  Beadle,  5  Sawy.  484,  Fed.  Cas.  No. 
54L 
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The  waters  of  the  Great  Lakes  are  so  far  a  part  of  the  state 
bordering  upon  them  that  the  area  of  a  county  under  the  water 
is  to  be  considered  in  determining  whether  or  not  the  counties 
bordering  upon  the  water  contain  the  constitutional  number  o£ 
square  miles.    State  ex  rel.  Powers  v.  Larrabee,  1  Wis.  200. 

Where  a  body  of  water  in  which  the  tide  ebbs  and  flows  is 
situated  between  a  range  of  islands  and  the  main  shore,  and  all 
are  so  near  to  each  other  that  a  person  with  the  ordinary  power 
of  vision  can  see  with  the  naked  eye  from  point  to  point  on  every, 
part  of  the  connecting  line  what  is  doing  on  each,  the  water  is 
within  the  county  bounding  on  the  body  of  water.  People  v. 
Wilson,  3  Park.  Crim.  Eep.  199. 

Under  the  laws  of  Michigan  the  boundaries  of  townships  do 
not  extend  over  a  portion  of  the  Great  Lakes  so  that  their  laws 
restricting  the  liquor  traflSc  can  be  enforced  there.  People  v. 
Bouchard,  82  Mich.  156,  9  L.  R.  A.  106,  46  N.  W.  233. 

Vm.      JURISDICTION   AS  BETWEEN   SUBDIVISIONS  OF  NATION. 

By  the  act  of  1808,  the  New  York  legislature  asserted  jurisdic- 
tion over  the  whole  of  New  York  bay  between  Staten  island  and 
Long  or  Nassau  island.    Livingston  v.  Ogden,  4  Johns.  Ch.  48. 

By  the  compact  between  New  York  and  New  Jersey  a  vessel 
fastened  to  a  wharf  or  pier  on  the  New  Jersey  side  of  the  Kill 
von  Kull  was  within  the  exclusive  jurisdiction  of  New  Jersey 
and  therefore  within  the  jurisdiction  of  the  Federal  courtEf  estab- 
lished for  that  state,  and  not  those  of  New  York.  Hall  v.  Devoe 
Mfg.  Co.,  5  N.  J.  L.  J.  361,  14  Fed.  Rep.  183. 

Although  the  contrary  had  been  held  in  The  L.  W.  Easton,  9 
Ben.  289,  Fed.  Cas.  No.  8,612,  and  The  Julia  Lawrence,  6  Am. 
L.  Rev.  383. 

By  reason  of  use  and  claim  on  the  part  of  the  proprietaries  of 
New  Jersey  and  the  relinquishment  by  the  British  sovereign 
after  the  Revolutionary  war,  of  all  his  rights  therein,  the  title  to 
all  that  portion  of  Delaware  bay  not  belonging  to  Delaware  un- 
der the  grant  to  William  Penn  became  vested  in  New  Jersey. 
Corfield  v.. Coryell,  4  Wash.  C.  C.  371,  Fed.  Cas.  No.  3,230. 

Process  of  the  United  States  courts  for  the  district  of  New 
York  may  be  executed  upon  a  vessel  lying  in  the  Morris  canal 
basin  at  Jersey  City  made  fast  to  piles  driven  into  the  bot- 
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torn  and  about  40  feet  from  the  side  of  the  dock,  the  basin  com- 
municating  directly  with  the  waters  of  the  Hadson  river.  The 
Argo,  7  Ben.  304,  Fed.  Cas.  No.  515. 

By  a  compact  between  New  Jersey  and  New  York  by  which 
New  York  relinquished  to  New  Jersey  its  claim  over  one-half 
the  lands  covered  by  the  waters  of  New  York  bay,  jurisdicticm 
was  reserved  to  it  for  police  and  sanitary  purposes  and  to  pro- 
mote the  interests  of  commerce  in  the  use  and  navigation  of  said 
waters  over  the  territory  so  relinquished.  People  v.  Central  R. 
Co.,  42  N.  Y.  283. 

The  courts  of  the  state  of  New  Yoi^  have  jurisdiction  of  s 
suit  for  an  obstruction  placed  in  the  Hudson  river  below  low- 
water  mark  on  the  New  Jersey  side.  State  v.  Babcock,  30  N. 
J.  L.  30. 

By  a  compact  between  the  states  of  New  York  and  New  Jer- 
sey made  in  1833  and  ratified  by  Congress,  the  boundary  be- 
tween the  two  states  was  fixed  as  the  middle  of  the  Hudson  river, 
of  the  bay  of  New  York,  of  the  waters  between  Staten  Island 
and  New  Jersey,  and  of  Baritan  bay  to  the  main  sea.  And  the 
latter  boundary  was  to  be  found  by  taking  the  center  of  a  line 
from  the  New  Jersey  coast  to  Staten  island  and  from  Sandy 
Hook  to  Coney  Island.  People  ex  rel.  Morris  v.  Richmond 
County  Supers.,  73  N.  Y.  393. 

The  state  of  Delaware  has  uniformly  claimed  the  soil  and 
exclusive  jurisdiction  over  the  whole  of  the  Delaware  bay  to  low- 
water  mark  on  the  Jersey  shore.  Emory  v.  Collins,  1  Harr. 
(Del.)  326. 

On  the  part  of  New  Jersey  this  claim,  though  resisted  to  its 
full  extent,  has  been  partially  acceded  to  and  acknowledged,  and 
for  the  purpose  of  punishment  of  crimes  committed  on  its  half 
of  the  bay  the  jurisdiction  of  Delaware  extends  as  far  as  the 
middle  of  the  bay,  jurisdiction  to  that  extent  never  having  been 
disputed  by  New  Jersey.    Ibid. 

Long  Island  sound  is  not  within  the  territory  of  any  particu- 
lar state  of  the  Union,  and,  no  portion  of  it  having  been  included 
in  the  counties  elected  by  the  legislature  on  Long  Island  the 
process  from  county  or  township  officers  cannot  be  executed 
upon  its  waters.  The  Martha  Anne,  Olcott,  18,  Fed.  Cas.  No. 
9,146. 

From  the  fact  that  the  boundaries  of  the  countieB  bordering 
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upon  Long  Island  sound  were  not  extended  over  the  waters  of 
the  sounds  it  would  seem  that  the  state  of  New  York  does  not 
daim  any  jurisdiction  over  such  water.  Mahler  v.  Norwich  & 
N.  Y.  Transp.  Co.,  45  Barb.  226. 

In  Bowe  v.  Smith,  48  Conn.  444,  the  state  of  Connecticut  as- 
sumed jurisdiction  over  some  portion  of  the  waters  of  Long 
Island  sound. 

In  Manley  v.  People,  7  N.  Y.  295,  the  question  arose  as  to  the 
jurisdiction  over  Long  Island  sound,  and  one  of  the  judges  held 
that  the  boundary  line  of  New  York  must  be  run  along  low- 
water  mark  on  the  shore  of  Long  Island  and  the  other  islands 
belonging  to  the  state,  so  as  to  exclude  the  waters  of  the  sound, 
but  the  other  judge  who  delivered  an  opinion  held  that  the  line 
must  be  run  from  some  point  in  Fisher's  Island  directly  to 
Lyon's  Point  in  Byram  river,  which  course  would  give  New 
York  rather  the  larger  share  of  the  water  of  the  sound.  The 
majority  of  the  court,  while  not  definitely  fixing  the  line,  re- 
garded a  portion  of  the  water  as  within  the  jurisdiction  of  the 
state. 

The  question  again  arose  in  Mahler  v.  Norwich  &  N.  Y.  Transp. 
Co.,  35  N.  Y.  358,  which  reversed  45  Barb.  226,  and  in  a  very 
full  opinion  the  court  held  that  Long  Island  sound  was  in  every 
sense  of  the  word  an  inland  water,  since  the  distance  from  island 
to  island  at  its  mouth  did  not  in  any  place  exceed  4  miles,  so 
that  the  jurisdiction  over  the  water  belonged  to  the  bordering 
states.  But  the  particular  course  of  the  line  from  Fisher's 
island  to  Icon's  Point  was  not  designated,  so  that  the  question 
was  not  settled  whether  the  line  diould  be  direct  or  should  follow 
the  median  line  of  the  sound. 

Commissioners  appointed  by  the  states  of  Connecticut  and 
New  York  divided  the  waters  of  Long  Island  sound  between 
those  two  states.    Elphick  v.  Hoffman,  49  Conn.  33. 

The  courts  of  New  York  have  jurisdiction  of  a  suit  brought 
under  its  statutes  for  negligently  causing  death  upon  the  waters 
of  Lake  Champlain  within  its  territory.  Dougan  v.  Champlain 
Transp.  Co.,  56  N.  Y.  1. 

By  the  Constitution  of  Wisconsin,  concurrent  jurisdiction  was 
assumed  over  lakes  bordering  upon  the  state  so  far  as  they 
formed  a  common  boundary  between  the  state  and  other  states 
or  territories.    State  v.  Cameron,  2  Chand.  (Wis.)  172. 
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CHAPTER  V. 

jURisDicncm  of  state  and  united  states  as  regards 

PROTECTION  OF  FISHERIES.* 

COMMONWEALTH    OP   MASSACHUSETTS  v.   ABTHDB 
MANCHESTER. 

153  Mass.  230 J  9  L.  B.  A.  236.    1890. 

Report  from  the  Saperior  Court  for  Barnstable  County,  after 
verdict  of  guilty,  of  an  action  brought  to  recover  the  statu- 
tory penalty  for  illegal  fishing  in  the  waters  of  Buzzard's  Bay. 

Judgment  on  the  verdict. 

The  case  sufKciently  appears  in  the  opinion. 

Fmu>,  Ch.  J.,  delivered  the  opinion  of  the  court: 

The  defendant  was  complained  of  for  taking  fish  by  the  use 
of  a  purse  seine  in  the  waters  of  Buzzard's  Bay  within  the  juris- 
diction of  the  commonwealth.  It  appears  by  the  report  that 
the  point  in  Buzzard's  Bay  where  tiie  seine  was  used  "was 
within  that  part  of  Buzzard's  Bay  which  the  harbor  and  land 
commissioners,  acting  under  the  provisions  of  Sec.  2  of  Chapter 
196  of  the  Acts  of  1881,  had,  so  far  as  th^  were  capable  of 
doing  so,  assigned  to  and  made  a  part  of  the  Town  of  Fal- 
mouth;" that  the  distance  between  the  headlands  at  the  month 
of  Buzzard's  Bay  is  ''more  than  one  and  less  than  two  marine 
leagues;"  ''that  the  distance  across  said  bay  at  the  point 
where  the  acts  of  the  defendant  were  done  is  more  than  two 
marine  leagues,  and  the  opposite  points  are  in  different  coun- 
ties." The  place  "was  about,  and  not  exceeding,  one  mile  and 
a  quarter  from  a  point  on  the  shore  midway  from  the  north  line 
of  'the  Town  of  Falmouth'  to  the  south  line"  of  said  town. 
Buzzard's  Bay  lies  wholly  within  the  territory  of  Massachusetts, 
having  Barnstable  County  on  the  one  side  and  Bristol  and 
Plymouth  Counties  on  the  other.  The  defendant  offered  evi- 
dence that  he  was  fishing  for  menhaden  only  with  a  purse  seine, 
and  that  the  bottom  of  the  sea  "was  not  encroached  upon  or 


*See  Sec.  1974,  Vol.  12,  Cyclopedia  of  Law. 
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disturbed;*'  **that  it  was  impossible  to  discern  objects  from  one 
headland  to  the  other  at  the  mouth  of  Buzzard's  Bay;"  that  he 
was  a  citizen  of  Rhode  Island,  and  that  the  vessel  upon  which 
he  was  employed  imd  in  connection  with  which  he  was  using 
the  seine,  belonged  to  Newport,  Bhode  Island,  and  had  been 
'*duly  enrolled  and  licensed  at  that  port  under  the  laws  of  the 
United  States  for  carrying  on  the  menhaden  fishery." 

It  was  contended  at  the  trial,  among  other  things,  that  Stat. 
1886,  chap.  192,  under  which  the  complaint  was  made,  had  not 
repealed  Stat.  1865,  chap.  212,  but  this  has  not  been  argued  in 
this  court  It  is  plain  that  Stat.  1886,  chap.  192,  was  intended 
to  regulate  the  whole  subject  of  using  nets  or  seines  for  taking 
fish  in  the  waters  of  Buzzard's  Bay,  and  that  by  implication  it* 
repealed  Statute  1865,  chap.  212,  so  far  as  that  Sta^te  related 
to  the  taking  of  menhaden  by  the  use  of  a  purse  seine  in  the 
waters  of  that  bay.  The  principal  question  argued  here  is 
whether  the  place  where  the  acts  of  the  defendants  were  done 
was  within  the  jurisdiction  of  the  Commonwealth  of  Massachu- 
setts. 

Pub.  Stat,  chap.  1,  sec.  1,  2,  are  as  foUowsp:  **Sec.  1.  The 
territorial  limits  of  this  Commonwealth  extend  one  marine  league 
from  its  seashore  at  low-water  mark.  When  an  inlet  or  arm  of 
the  sea  does  not  exceed  two  marine  leagues  between  its  head- 
lands a  straight  line  from  one  headland  to  the  other  is  equiva- 
lent to  the  shore  line.  Sec.  2.  The  sovereignty  and  jurisdiction 
of  the  commonwealth  extend  to  all  places  within  the  concurrent 
jurisdiction  granted  over  places  ceded  to  the  United  States." 

Pub.  Stat.,  chap.  22,  Sec.  1,  contains  the  following  provision: 
''The  boundaries  of  counties  bordering  on  the  sea  shall  extend 
to  the  line  of  the  Commonwealth  as  defined  in  section  1,  chap- 
ter 1,"  and  section  11,  Id.,  is  as  follows:  **The  jurisdiction 
of  counties  separated  by  waters  within  the  jurisdiction  of  the 
Commonwealth  shall  be  concurrent  upon  and  over  such  waters." 

Stat  1881,  chap.  196,  which  has  been  referred  to,  is  as  foI« 
lows : 

"Sec.  1.  The  boundaries  of  cities  and  towns  bordering  upon 
the  sea  shall  extend  to  the  line  of  the  Commonwealth  as  the  same 
is  defined  in  section  1  of  chapter  1  of  the  general  statutes. 

''Sec.  2.  The  harbor  and  land  commissioners  idiall  locate  and 
define  the  courses  of  the  boundary  lines  between  adjacent  cities 
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and  towns  bordering  upon  the  sea  or  upon  arms  of  the  sea,  from 
high-water  mark  outward  to  the  line  of  the  Commonwealth,  as 
defined  in  said  section  1  so  that  the  same  shall  conform  as  nearly 
as  may  be  to  the  course  of  the  boundary  lines  between  said 
adjacent  cities  and  towns  on  the  land:  and  they  shall  file  a 
report  of  their  doings  with  suitable  plans  and  exhibits  showin^^ 
the  boimdary  lines  of  any  town  by  them  located  and  defined  in 
the  registry  of  deeds,  in  which  deeds  of  real  estate  in  such  towns 
are  required  to  be  recorded,  and  also  in  the  office  of  the  secre- 
tary of  the  Coimmonwealth." 

Section  1,  chapter  1,  of  the  General  Statutes,  contains  the 
provisions  which  have  been  before  recited  as  now  contained  in 
Pub.  Stat.,  chap.  1,  sec.  1,  and  chap.  22,  sec.  1,  11.  These  pro- 
visions were  first  enacted  by  Stat.  1859,  chap.  289. 

Eev.  Stat.  chap.  1,  sec.  1,  was  as  follows:  *'Sec.  1.  The 
sovereignty  and  jurisdiction  of  the  Commonwealth  extend  to  all 
places  within  the  boundaries  thereof,  subject  only  to  such  rights 
of  concurrent  jurisdiction  as  have  been  or  may  be  granted  over 
any  places  ceded  by  the  Commonwealth  to  the  United  States." 
The  boundaries  of  the  Commonwealth  on  the  sea  were  first  ex- 
actly defined  by  Stat.  1859,  chap.  289.  The  boundaries  of  the 
territory  granted  by  the  charter  of  the  Colony  of  New  Plymouth, 
or  of  the  territory  included  in  the  province  Charter,  need  not 
be  particularly  set  forth.  Buzzard's  Bay  was  undoubtedly 
within  the  territory  described  in  those  charters. 

By  the  definitive  treaty  of  peace  **His  Britannic  Majesty 
acknowledges  the  said  United  States,  viz.,  New  Hampdiire, 
Massachusetts  Bay,  etc.,  to  be  free,  sovereign  and  independent 
States:  that  he  treats  with  them  as  such,  and  for  himself,  his 
heirs  and  successors,  relinquishes  all  claims  to  the  government, 
property  and  territorial  rights  of  the  same  and  every  part 
thereof."  If  Massachusetts  had  become  an  independent  nation 
there  can  be  no  doubt,  we  think  that  her  boundaries  on  the  sea, 
as  ihe  has  defined  them  by  the  statutes,  would  be  acknowledged 
by  all  foreign  nations  and  that  her  right  to  control  the  fisheries 
within  these  boundaries  would  be  conceded.  It  has  often  been 
a  matter  of  controversy  how  far  a  nation  has  a  right  to  control 
the  fisheries  on  its  sea  coast  and  in  the  bays  and  arms  of  the 
sea  within  its  territory,  but  the  limits  of  this  right  have  never 
been  placed  at  less  than  a  marine  league  from  the  coast  on  ths 
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open  sea,  and  bays  wholly  within  the  territory  of  a  nation,  the 
headlands  of  which  are  not  more  than  six  geographical  miles 
apart,  have  always  been  regarded  as  a  part  of  the  territory  of 
the  nation  in  which  they  lie. 

More  extensive  rights  in  these  respects  have  been  and  are  now 
claimed  by  some  nations,  but,  so  far  as  we  are  aware,  all  na- 
tions concede  to  each  other  the  right  to  control  the  fisheries  with- 
in a  marine  league  of  the  coast  and  in  bays  within  the  territory 
the  headlands  of  which  are  not  more  than  two  marine  leagues 
apart 

In  the  proceedings  of  the  Halifax  Commission  under  the 
Treaty  of  Washington  of  May  8, 1871,  where  it  was  for  the  in- 
terest  of  the  United  States  to  claim  against  Qreat  Britain  inde- 
pendently of  treaties  as  extensive  rights  of  fishing  as  could  be 
maintained,  the  claim  was  stated  in  the  answer  on  behalf  of  the 
United  States  as  follows:  "It  becomes  necessary  at  the  out- 
set to  inquire  what  rights  American  fishermen  and  those  of  other 
nations  possess,  independently  of  treaty,  upon  the  ground  that 
the  sea  is  the  common  property  of  all  mankind.  For  the  pur- 
poses of  fishing,  the  territorial  waters  of  every  country  along 
the  sea  coast  extend  three  miles  from  low  water  mark;  and 
beyond  is  the  open  ocean  free  to  all.  In  the  case  of  bays  and 
gulfs  such  only  are  territorial  waters  as  do  not  exceed  six  miles 
in  width  at  the  mouth  upon  a  straight  line  measured  from  head- 
land to  headland.  All  larger  bodies  of  water  connected  with 
the  open  sea  form  a  part  of  it.  And  whenever  the  mouth  of  a 
bay  or  gulf  exceeds  the  maximum  width  of  six  miles  at  its 
mouth,  and  so  loses  the  character  of  territorial  or  inland  waters, 
the  jurisdictional  or  proprietary  line  for  the  purpose  of  exclud- 
ing foreigners  from  fishing  is  measured  along  the  shore  of  the 
bay  according  to  its  sinuosities,  and  the  limit  of  exclusion  is 
three  miles  from  low-water  mark.''  House  of  Representatives 
U.  S.,  2d  Sess.  45th  Congress,  Ex.  Doc.  No.  89,  p.  120. 

The  government  of  Canada  had  been  instructed  by  the  govern- 
ment of  Great  Britain  on  April  12,  1866,  "That  American  fish- 
ermen should  not  be  interfered  with  either  by  notice  or  other- 
wise  unless  found  within  three  miles  of  the  shore  or  within 
three  miles  of  a  line  drawn  across  the  mouth  of  a  bay  or  creek 
which  is  less  than  ten  geographical  miles  in  width,  in  conformity 
with  the  arrangement  made  with  France  in  1839,"  but  after- 
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wards  the  British  Oovemment  issued  instructions  ''Uiat  the 
United  States  fishermen  will  not  be  for  the  present  prevented 
from  fishing  except  within  three  miles  of  the  land  or  in  bays 
which  are  less  than  six  miles  broad  at  the  mouth."  Id.  pp.  120, 
121. 

It  is  true  that  Mr.  Dana,  of  counsel  for  the  United  States, 
contended  in  ai^ument  with  reference  to  the  right  to  fish  in  the 
open  sea  ''that  the  deep-sea  fisherman  pursuing  the  free  swim- 
ming fish  of  the  ocean  with  his  net  or  his  leaded  line,  not  touch- 
ing shores  or  troubling  the  bottom  of  the  sea,  is  no  trespasser 
though  he  approach  within  three  miles  of  a  coast  by  any  estab- 
lished recognized  law  of  all  nations.''    Id.  p.  1654. 

This  contention,  however,  did  not  touch  the  right  to  fish  in 
bays  or  arms  of  the  sea,  and  it  was  not  the  claim  actually  made 
by  the'  United  States  before  the  commission.  This  is  stated  in 
the  answer  and  in  the  brief  of  the  United  States.  The  answer 
does  not  allude  to  any  such  position  as  that  taken  by  Mr.  Dana 
in  his  closing  argument,  but  in  the  brief  it  is  said:  ''Many 
authorities  maintain  that  whenever  under  the  Law  of  Nations 
any  part  of  the  sea  is  free  for  navigation,  it  is  likewise  free  for 
fishing  for  those  who  sail  over  its  surface.  But  without  insist- 
ing upon  this  the  inevitable  conclusion  is  that,  prior  to  the 
Treaty  of  Washington,  the  fishermen  of  the  United  States  as  well 
as  those  of  all  other  nations  could  rightfully  fish  in  the  open 
sea  more  than  three  miles  from  the  coast  and  could  also  fish 
at  the  same  distance  from  the  shore  in  all  bays  more  than  six 
miles  in  width  measrured  in  a  straight  line  from  headland  to 
headland."    Id.  p.  166. 

The  counsel  for  the  defendant  in  the  case  at  bar  place  much 
reliance  upon  the  decision  in  Reg.  v.  Keyn,  L.  R.  2  Exch.  Div. 
63.  In  that  case  the  defendant  was  the  officer  in  command  of 
The  Franconia,  a  German  steamer,  which  at  a  point  "one  mile 
and  one-tenth  of  a  mile  S.  S.  E.  from  Dover  Pier  Head  and 
within  two  and  a  half  miles  from  Dover  Beach,"  in  the  English 
Channel,  ran  down  and  sunk  the  British  steamer  Strathclyde  and 
one  of  the  Strathclyde 's  passengers  was  drowned.  The  defend- 
ant was  indicted  in  the  Central  Criminal  Court  for  manslaugh- 
ter. The  question  was  whether  the  offense  was  committed  with- 
in the  jurisdiction  of  the  admiralty,  the  Central  Criminal  Court 
having  jurisdiction  to  hear  and  determine  any  offense  alleged 
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''to  have  been  committed  within  the  jurisdiction  of  the  ad- 
miralty of  England."  A  majority  of  the  court  held  that  the 
offense  was  committed  on  the  German  steamer,  and  not  on  the 
British  steamer,  and  that  under  the  laws  then  existing  there  was 
no  admiralty  jurisdiction  over  an  offense  committed  by  a  for- 
eigner on  a  foreign  ship  on  the  open  sea,  whether  within  or 
without  a  marine  league  from  the  shore  of  England.  In  con- 
sequence of  this  decision  Parliament  passed  the  Statute  of  41 
and  42  Vict.,  chap.  73.  By  that  Act  it  was  declared  that  "for 
the  purpose  of  any  offense  declared  hy  this  Act  to  be  within  the 
jurisdiction  of  the  admiralty  any  part  of  the  open  sea  within 
one  marine  league  of  the  coast  measured  from  low-water  mark 
shall  be  deemed  to  be  open  sea  within  the  territorial  waters  of 
her  majesty's  dominions."  It  is  obvious  that  by  this  deci^on 
the  court  did  not  attempt  to  define  the  extent  of  the  dominion 
of  Qreat  Britain  over  the  open  sea  adjacent  to  the  coast,  but 
only  the  extent  of  the  existing  admiralty  jurisdiction  over  of- 
fenses committed  on  the  open  sea.  The  courts  of  England  would 
undoubtedly  enforce  an  Act  of  Parliament  conferring  upon  them 
jurisdiction  over  offenses  committed  anywhere.  It  is  equally 
obvious  that  the  decision  has  nothing  to  do  with  the  right  of 
control  over  fisheries  in  the  open  sea  or  in  bays  or  arms  of  the 
sea.  The  case  contains  a  great  deal  of  learning  upon  the  re- 
spective limits  of  the  common-law  jurisdiction  and  of  the  ad- 
miralty jurisdiction  in  England  over  crimes  and  upon  the  boun- 
daries of  counties  in  England  under  the  laws  then  existing.* 
These  distinctions  are  immaterial  in  the  case  at  bar,  except  with 
reference  to  the  contention  that  the  place  where  the  acts  com- 
plained of  were  done  was  within  the  admiralty  jurisdiction  of 
the  courts  of  the  United  States. 

The  boundaries  of  counties  in  Massachusetts  may  be  defined 
by  statute,  and  they  may  be  made  to  extend  over  all  the  ter- 
ritory of  Massachusetts,  whether  it  be  sea  or  land;  and  if  Mas- 
sachusetts has  a  right  to  control  the  fisheries  in  Buzzard's  Bay, 
offenses  in  violation  of  the  regulations  which  the  State  may  es- 
tablish can  be  tried  in  any  of  its  courts  upon  which  it  may  con- 
fer jurisdiction.  It  is  to  be  noticed,  however,  that  in  all  the 
citations  contained  in  the  different  opinions  given  in  Queen  v. 
Keyn,  wherever  the  question  of  the  right  of  fishery  is  referred 
to,  it  is  conceded  that  the  control  to  the  extent  at  least  of  a 
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marine  leagae,  belongs  to  the  nation  on  whose  coasts  the  fisheries 
are.  The  argument  of  Mr.  Benjamin  of  counsel  for  the  defend- 
ant, is  not  contained  in  the  report  of  the  case,  but  from  the 
statement  of  Mr.  Justice  Lindley,  found  on  p.  90,  Id.,  it  seems 
that  he  admitted  that  the  dominion  of  a  State  over  the  seas  ad- 
joining its  shore  existed  for  the  purpose  of  protecting  *'its  coast 
from  the  effects  of  hostilities  between  other  nations  which  may 
be  at  war,  the  protection  of  its  revenue  and  its  fisheries,  and  the 
preservation  of  order  by  its  police." 

In  Direct  United  States  Cable  Co.  v.  Anglo-American  Teleg. 
Co.,  L.  R.  2  App.  Cas.  394,  it  became  necessary  for  the  privy 
council  to  determine  whether  a  point  in  Conception  Bay,  New- 
foundland, more  than  three  miles  from  the  shore,  was  a  part 
of  the  territory  of  Newfoundland,  and  within  the  jurisdiction 
of  its  Legislature.  The  average  width  of  the  bay  ''is  about 
fifteen  miles,"  and  the  distance  between  the  headlands  is  ''rather 
more  than  twenty  miles."  Lord  Blackburn,  in  delivering  the 
opinion,  says  (p.  416,  Id.):  "the  question  raised  in  this  case, 
and  to  which  their  lordships  confine  their  judgment,  is  as  to  the 
territorial  dominion  over  a  bay  of  the  configuration  and  dimen- 
sions such  as  those  of  Conception  Bay  above  described.  The 
few  English  common-law  authorities  on  this  point  relate  to  the 
question  as  to  where  the  boundary  of  counties  ends  and  the  ex- 
clusive jurisdiction  at  common  law  of  the  court  of  admiralty 
begins,  which  is  not  precisely  the  same  question  as  that  under 
consideration ;  but  this  much  is  obvious,  that  when  it  is  decided 
that  any  bay  or  estuary  of  any  particular  dimensions  is  or  may 
be  a  part  of  an  English  county,  and  so  completely  within  the 
realm  of  England,  it  is  decided  that  a  similar  bay  or  estuary  is 
or  may  be  part  of  the  territorial  donunions  of  the  country  pos- 
sessing the  adjacent  shores." 

He  cites  the  well-known  language  of  Lord  Hale:  "That 
arm  or  branch  of  the  sea  which  lies  within  the  fauces  terras 
where  a  man  may  reasonably  discern  between  shore  and  shore 
is,  or  at  least  may  be,  within  the  body  of  a  county,  and  there- 
fore within  the  jurisdiction  of  the  sheriff  or  coroner,"  and  com- 
ments upon  its  indefiniteness,  and  then  cites  the  case  of  Beg. 
V.  Cunningham,  BeU,  C.  C.  86,  and  says  that  in  this  case  "this 
much  was  determined:  that  a  place  in  the  sea  out  of  any  river 
and  where  the  sea  was  more  than  ten  miles  wide  was  within  the 
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County  of  Glamorgan  and  consequently  in  every  sense  of  the 
words  within  the  territory  of  Great  Britain/'  Apparently  he 
was  of  opinion  that  by  most  of  the  text-writers  on  interna- 
tional law,  Conception  Bay  would  be  excluded  from  the  ter- 
ritory of  Newfoundland  and  the  part  of  the  Bristol  Channel 
which,  in  Beg.  v.  Cunningham,  was  decided  to  be  in  the  County 
of  Glamorgan  would  be  excluded  from  the  territory  of  Great 
Britain;  but  he  decided  that  Conception  Bay  is  a  part  of  the 
territory  of  Newfoundland  because  the  British  government  has 
exercised  exclusive  dominion  over  it  with  the  acquiescence  of 
other  nations,  and  it  has  been  declared  by  Act  of  Parliament 
''to  be  part  of  the  British  territory,  and  part  of  the  country 
made  subject  to  the  legislature  of  Newfoundland.'' 

We  regard  it  as  established  that  as  between  nations  the  min- 
imum limit  of  the  territorial  jurisdiction  of  a  nation  over  tide 
waters  is  a  marine  league  from  its  coast,  and  that  bays  wholly 
within  its  territory  not  exceeding  two  marine  leagues  in  width 
at  the  mouth  are  within  this  limit,  and  that  included  in  this  ter- 
ritorial jurisdiction  is  the  right  of  control  over  fisheries,  whether 
the  fish  be  migratory,  free-swimming  fish  or  fish  attached  to  or 
embedded  in  the  soil.  The  open  sea  within  this  limit  is  of 
course  subject  to  the  common  right  of  navigation,  and  all  gov« 
emments  for  the  purpose  of  self  protection  in  time  of  war  or  f oi 
the  prevention  of  frauds  on  its  revenue  exercise  an  authority 
beyond  this  limit.  We  have  no  doubt  that  the  British  crown  will 
claim  the  ownership  of  the  soil  in  the  bays  and  in  the  open  sea 
adjacent  to  the  coast  of  Great  Britain  to  at  least  this  extent 
whenever  there  is  any  occasion  to  determine  the  ownership.  The 
authorities  are  collected  in  Gould  on  Waters,  Part  1,  Chap.  1, 
Sec.  1-17,  and  notes.  See  also  Neill  v.  Duke  of  Devonshire,  L.  B. 
8  App.  Cas.  135 ;  Gammell  v.  Woods  &  Forests  Comrs.  3  Macq. 
H.  L.  Cas.  419;  Mowatt  v.  McPee,  5  Sup.  Ct.  (Can.)  66;  Reg. 
V.  Cubitt,  L.  B.  22  Q.  B.  Div.  623;  Stat.  46  &  47  Vict.  Chap.  22. 

But  it  is  argued  that  if  the  fisheries  of  Buzzard's  Bay  are 
within  the  control  of  either  the  State  of  Massachusetts  or  of  the 
United  States,  this  control  by  the  Constitution  of  the  United 
States  is  exclusively  with  the  United  States.  The  question  is 
therefore  whether  the  Statutes  of  Massachusetts  which  have  been 
cited  are  repugnant  to  the  Constitution  and  laws  of  the  United 
States.    There  is  no  belt  of  land  under  the  sea  adjacent  to  the 
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coast  which  is  the  property  of  the  United  States  and  not  flie 
property  of  the  States. 

It  is  conceded  that  the  case  of  Donham  v.  Lamphere,  3  Ghray, 
268,  is  decisive  of  the  case  at  bar  if  that  case  was  corrcctiy 
decided.  That  case  was  decided  before  the  passage  of  Stat  1899, 
Chap.  289,  and  the  place  where  the  acts  complained  of  were  done 
was  not  within  a  bay  but  in  the  sea  within  one  mile  of  Ghravel 
Island.    Shaw,  Ch.  J.,  says  in  the  opinion: 

** Being  within  a  mile  of  the  shore  puts  ii  heyond  a  doubt  that 
it  was  within  the  territorial  limits  of  the  State,  althotigh  there 
might  in  many  cases  be  some  difficulty  in  ascertaining  precisely 
where  that  limit  is.  We  suppose  the  rule  to  be  that  these  limits 
extend  a  marine  league,  or  three  geographical  miles,  from  the 
shore,  and  in  ascertaining  the  line  of  shore  this  limit  does  not 
follow  each  narrow  inlet  or  arm  of  the  sea,  but  when  the  inlet 
is  so  narrow  that  persons  and  objects  can  be  discerned  across  it 
by  the  naked  eye  the  line  of  territorial  jurisdiction  stretches 
across  from  one  headland  to  the  other  of  such  inlet.**  He  then 
proceeds  to  discuss  the  question  whether  the  right  of  property 
and  of  dominion  and  government  over  the  secH^oast  fisheries  and 
all  fisheries  in  tide  umters  and  arms  of  the  sea  belong  properly 
to  the  general  government  or  remain  unth  the  state  govern- 
ment; and  he  concludes  that  *'in  the  distribution  of  powers 
between  the  general  and  the  state  governments''  **the  right  to  the 
fisheries  and  the  power  to  regulate  the  use  of  the  fisheries  on 
the  coasts  and  in  the  tide  waters  of  the  State'*  were  left  by  the 
Constitution  of  the  United  States  with  the  States,  ^'subject  only 
to  such  powers  as  Congress  may  justly  exercise  in  the  regulation 
of  commerce  foreign  and  domestic;'*  and  he  says:  ^'That  the 
exercise  of  both  of  these  are  not  inconsistent  and  therefore  not 
in  conflict  with  each  other  was  also  settled  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Willson  v.  Blackbird  Creek 
Marsh  Co.,  27  U.  S.  2  Pet.  245  (7  L.  Ed.  412).** 

In  Dunham  v.  Lamphere  the  defendant  was  a  citizen  of 
Rhode  Island  and  the  owner  and  master  of  a  fishing  vessel  which 
had  been  duly  licensed  as  a  fishing  vessel  pursuant  to  the  laws 
of  the  United  States;  but  it  is  said  that  this  license  did  not 
affect  the  question.  We  are  asked  to  reconsider  this  decision 
mainly  on  the  ground  that  the  admiralty  and  maritime  juris- 
diction of  the  courts  of  the  United  States  was  not  considered  in 
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the  opinion.  It  has,  indeed,  been  suggested  that  the  recent  de- 
cisions of  the  Supreme  Court  of  the  United  States  upon  the 
power  of  Congress  **  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes"  re- 
quire that  this  decision  be  reconsidered,  but  no  recent  decisions 
of  that  court  have  been  cited  which  relate  to  the  regulation 
and  control  of  the  fisheries  within  the  territorial  tide  waters  of 
a  State,  and  the  decisions  of  that  court  which  relate  to  this  sub- 
ject are  considered  hereafter,  and  they  do  not  appear  to  be  in 
conflict  with  the  decision  in  Dunham  v.  Lamphere.  The  argu' 
ment  addressed  to  us  is  that  hy  the  Constitution  of  the  United 
States  the  Judicial  power  of  the  United  States  extends  *'to  aU 
cases  of  admiralty  and  maritime  jurisdiction;*^  that  this  power 
is  exclusive;  that  the  case  at  bar  is  within  this  jurisdiction,  and 
that  therefore  the  courts  of  Massachusetts  have  no  jurisdiction 
over  it.  It  must  we  think  he  considered  as  settled  that  if  land 
on  the  coast  he  reclaimed  from  the  sea,  or  if  piers  or  wharves  he 
extended  into  the  sea,  such  land  a/nd  structures  are  a  part  of 
the  territory  of  the  State  whose  shores  they  adjoin.  Pollard  v. 
Hagan,  44  U.  S.  3  How.  212  (11  L.  Ed.  565) ;  Weber  v.  State 
Harbor  Comrs.,  85  U.  S.  18  Wall.  57  (21  L.  Ed.  798) ;  Barney 
v.  Keokuk,  94  U.  S.  324  (24  L.  Ed.  224) ;  Com.  v.  Boxbury,  9 
Gray,  451 ;  Galveston  v.  Menard,  23  Tex.  3^. 

In  McCready  v.  Virginia,  94  U.  S.  391  (24  L.  Ed.  248),  it  is 
said  in  the  opinion  that  "the  precise  question  to  be  determined 
is  whether  the  State  of  Virginia  can  prohibit  the  citizens  of  other 
States  from  planting  oysters  in  Ware  River,  a  stream  in  that 
State  where  the  tide  ebbs  and  flows,  when  its  own  citizens  have 
that  privilege.  The  principle  has  long  been  settled  in  this  court 
that  each  State  owns  the  beds  of  all  tide  waters  within  its  juris- 
diction, unless  they  have  been  granted  away."  Pollard  v.  Ha- 
gan, 44  U.  S.  3  How.  212  (11  L.  Ed.  565) ;  Smith  v.  Maryland, 
59  U.  S.  18  How.  74  (15  L.  Ed.  270) ;  Mumford  v.  WardeU,  73 
U.  S.  6  WaU.  423-436  (18  L.  Ed.  756-760) ;  Weber  v.  State 
Harbor  Comrs.,  85  U.  S.  18  WaU.  66  (21  L.  Ed.  802). 

**In  like  manner  the  States  own  the  tide  waters  themselves, 
and  the  fish  in  them  so  far  as  they  are  capable  of  ownership 
while  running.  For  this  purpose  the  State  represents  its  peo- 
ple,  and  the  ownership  is  that  of  the  people  in  their  united 
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sovereignty.  Martin  v.  Wadell,  41  U.  S.  16  Pet  410  (10  L.  Bd. 
1013). 

'^The  title  thm  held  is  subject  to  the  paramount  right  of 
navigation,  the  regi^tion  of  which,  in  respect  to  foreign  and 
interstate  commerce,  has  been  granted  to  the  United  States. 
There  has  been,  however,  no  such  grant  of  power  over  the  fish- 
eries. These  remain  under  the  exdu^ve  control  of  the  State, 
which  has  consequently  the  right  in  its  discretion  to  appropriate 
its  tide  waters  and  their  beds  to  be  used  by  its  people  as  a  com- 
mon for  taking  and  cultivating  fish,  so  far  as  it  may  be  done 
unthout  obstructing  navigation.  Such  an  appropriation  is  in 
effect  nothing  more  than  a  regulation  of  the  use  by  the  people 
of  their  common  property.  The  right  which  the  people  of  the 
State  thus  acquire  comes,  not  from  their  citizenship  alone,  buJt 
from  their  citizenship  wnd  property  combined.  It  is  in  fact  a 
property  right  and  not  a  mere  privilege  or  immunity  of  citizen- 
ship.'' 

In  Smith  v.  Maryland,  59  U.  S.  18  How.  74  (15  L.  Bd.  270), 
every  question  was  discussed  which  arises  in  .the  case  at  bar  ex* 
cept  the  question  whether  the  place  where  the  acts  of  the  present 
defendant  were  done  was  within  the  territory  of  Massachusetts. 
In  that  case  the  plaintiff  in  error  was  a  citizen  of  Pennsylva- 
nia, and  owner  of  a  sloop  licensed  to  be  employed  in  the  coast- 
ing trade  and  fisheries,  which  was  seized  by  the  sheriff  of  Anne 
Arundel  County  in  Maryland,  while  engaged  in  dredging  for 
oysters  in  Chesapeake  Bay  in  violation  of  a  statute  of  Maryland 
enacted  for  the  purpose  of  preventing  the  destruction  of  oysters 
in  the  waters  of  that  State.  The  questions  presented  and 
argued  were  whether  that  Statute  was  repugnant  to  the  pro- 
visions of  the  Constitution  of  the  United  States  which  grant  to 
Congress  the  power  to  regulate  commerce,  or  to  tiiose  which 
declare  that  the  Judicial  power  of  the  United  States  shall  extend 
to  all  cases  of  admiralfy  and  maritime  jurisdiction,  or  which 
declare  that  the  citizens  of  each  State  ''^all  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  States." 

Mr.  Justice  Curtis  in  delivering  the  opinion  says:  ''Whatever 
soil  below  low-water  mark  is  the  subject  of  exclusive  propriety 
and  ownership  belongs  to  the  State  on  whose  maritime  border, 
and  within  whose  territory  it  lies,  subject  to  any  lawful  grants 
of  that  soil  by  the  State  or  the  sovereign  power  which  governed 
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its  territory  before  the  Declaration  of  Independence.  Pollard  v. 
Hagan,  44  U.  S.  3  How.  212  (11  L.  Ed.  565) ;  Martin  v.  Wad- 
ell,  41  U.  S.  16  Pet.  367  (10  L.  Ed.  997) ;  Den  v.  Jersey  Co.,  56 
U.  S.  15  How.  426  (14  L.  Ed.  757).  But  this  soU  is  held  by 
the  State  not  only  subject  to,  but  in  some  sense  in  trust  for,  the 
enjoyment  of  certain  public  rights,  among  which  is  the  common 
liberty  of  taking  fish,  as  well  shell-fish  as  floating  fish." 

He  also  says  that  the  Statute  of  Maryland  does  '^not  touch 
the  subject  of  the  common  liberty  of  taking  oysters  save  for  the 
purpose  of  guarding  it  from  injury  to  whomsoever  it  may  be- 
long and  by  whomsoever  it  may  be  enjoyed.  Whether  this  lib- 
erty belongs  exclusively  to  the  citizens  of  the  State  of  Maryland 
or  may  lawfully  be  enjoined  in  common  by  all  citizens  of  the 
United  States,  whether  this  public  use  may  be  restricted  by  the 
State  to  its  own  citizens,  or  a  part  of  them  or  by  force  of  the 
Constitution  of  the  United  States  must  remain  common  to  all 
citizens  of  the  United  States,  whether  the  national  government 
by  a  treaty  or  Act  of  Congress  can  grant  to  foreigners  the  right 
to  participate  therein,  or  what  in  general  are  the  limits  of  the 
trust  upon  which  the  State  holds  this  soU  or  its  power  to  de- 
fine and  control  that  trust, — are  matters  wholly  without  the 
scope  of  this  case  and  upon  which  we  give  no  opinion." 

Upon  the  question  of  the  admiralty  jurisdiction,  he  says: 
"But  we  considered  it  to  have  been  settled  by  this  court  in 
United  States  v.  Bevans,  16  U.  S.  3  Wheat.  336  (4  L.  Ed.  404), 
that  this  clause  in  the  Constitution  did  not  affect  the  jurisdic- 
tion nor  the  legislative  power  of  the  States  over  so  much  of 
their  territory  as  lies  below  high  water  mark,  save  that  they 
parted  with  the  power  so  to  legislate  as  to  conflict  with  the 
admiralty  jurisdiction  or  laws  of  the  United  States.  As  this 
law  conflicts  neither  with  the  admiralty  jurisdiction  of  any 
court  of  the  United  States  conferred  by  Congress,  nor  with  any 
law  of  Congress  whatever,  we  are  of  opinion  it  is  not  repugnant 
to  this  clause  of  the  Constitution." 

He  also  held  that  it  was  not  repugnant  to  the  clause  of  the 
Constitution  which  conferred  upon  Congress  the  power  to  regu- 
late commerce,  and  that  the  enrollment  and  license  of  the  ves- 
sel conferred  upon  the  plaintiff  in  error  no  right  to  violate  the 
Statute  of  Maryland.  It  is  said  in  the  opinion  that  **no  ques- 
tion was  made  in  the  court  below  whether  the  place  in  question 
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be  within  the  territory  of  the  State.  The  law  is  in  terms  lim- 
ited to  the  waters  of  the  State."  The  question,  therefore,  did 
not  arise  **  whether  a  voyage  of  a  vessel  licensed  and  enrolled  for 
the  coasting  trade  had  been  interrupted  by  force  of  a  law  of  a 
State  while  on  the  high  seas  and  out  of  the  territorial  jurisdic- 
tion of  such  a  state."  The  dimensions  of  Chesapeake  Bay  do 
not  appear  in  the  report  of  the  case,  but  it  has  been  said  that 
this  bay  is  twelve  miles  across  at  the  ocean.  1  Bishop,  Crim. 
Law,  Sec.  75.  It  is  a  bay  considerably  larger  than  Buzzard's 
Bay,  and  is  not  wholly  within  the  State  of  Maryland,  although 
at  the  point  where  Anne  Arundel  County  bounds  upon  it  it  is 
wholly  in  that  state.  Haney  v.  Compton,  36  N.  J.  L.  507 ;  Cor- 
field  V.  Coryell,  4  Wash.  C.  C.  371;  Weston  v.  Sampson,  8  Gush. 
371;  Mahler  v.  Norwich  &  N.  T.  Transp.  Co.,  35  N.  Y.  352; 
United  States  v.  Smiley,  6  Sawy.  C.  C.  640.  The  argument  from 
the  grant  of  judicial  power  to  the  United  States  in  all  cases  of 
admiralty  and  maritime  jurisdiction  proceeds  upon  the  theory 
that  the  jurisdiction  thus  granted  is  the  jurisdiction  as  to  sub- 
ject matter  and  place  which  courts  of  admiralty  exercised  in 
England  when  the  Constitution  was  adopted,  and  that  this  is  an 
exclusive  jurisdiction,  civil  and  criminal,  which  is  fixed  and 
cannot  be  changed  by  legislation.  But  in  civil  causes  the  juris- 
diction both  as  to  subject  matter  and  place  is  not  exactly  that 
of  England  at  any  time,  and  this  jurisdiction  can,  within  cer- 
tain limits,  be  changed  by  Congress,  and  under  the  existing  laws 
personal  suits  on  maritime  contracts  or  for  maritime  torts  can 
be  maintained  in  the  state  courts,  and  the  courts  of  the  United 
States,  merely  by  virtue  of  this  grant  of  judicial  power,  have  no 
criminal  jurisdiction  whatever. 

The  criminal  jurisdiction  of  the  courts  of  the  United  States 
is  wholly  derived  from  the  statutes  of  the  United  States.  But- 
ler V.  Boston  &  S.  S.  Co.,  130  U.  S.  527  (32  L.  Ed.  1017) ;  The 
Belfast,  74  U.  S.  7  Wall.  624  (19  L.  Ed.  266) ;  Leon  v.  Galceran, 
78  U.  S.  11  Wall.  185  (20  L.  Ed.  74) ;  American  Steamboat  Ca 
V.  Chace,  83  U.  S.  16  Wall.  522  (21  L.  Ed.  369),  9  R.  I.  419; 
Schoonmaker  v.  Gihnore,  102  U.  S.  118  (26  L.  Ed.  95) ;  New 
England  Marine  Ins.  Co.  v.  Dunham,  78  U.  S.  11  Wall.  1  (20 
L.  Ed.  90) ;  ex  parte  Byers,  32  Fed.  Kep.  404. 

In  each  of  the  cases  of  the  United  States  v.  Bevans,  16  U.  S. 
3  Wheat.  336  (4  L.  Ed.  404),  and  of  Com.  v.  Peters,  12  Met. 
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387,  the  place  where  the  offense  was  committed  was  in  Boston 
Harbor  and  it  was  held  to  be  within  the  jurisdiction  of  Massa- 
chusetts according  to  the  meaning  of  the  Statutes  of  the  United 
States  which  punished  certain  offenses  committed  upon  the  high 
seas  or  in  any  river,  haven,  basin  or  bay  **out  of  the  jurisdic- 
tion of  any  particular  State.'* 

The  test  applied  in  Com.  v.  Peters,  decid^  in  the  year  1847, 
was  that  the  place  was  within  a  bay  **not  so  wide  but  that  per- 
sons and  objects  on  the  one  side  can  be  discerned  by  the  naked 
eye  by  persons  on  the  opposite  side,"  and  was  therefore  within 
the  body  of  a  county. 

In  the  United  States  v.  Bevans,  Marshall,  Ch.  J.,  said:  "The 
jurisdiction  of  a  State  is  co-extensive  with  its  territory,  co-ex- 
tensive with  its  legislative  power.  The  place  described  is  un- 
questionably  within  the  original  territory  of  Massachusetts.  It 
is  then,  within  the  jurisdiction  of  Massachusetts  unless  that  juris- 
diction has  been  ceded  to  the  United  States." 

There  are  no  statutes  of  the  United  States  which,  as  we  con- 
0true  them,  purport  to  regulate  the  menhaden  fisheries  on  the 
coast  or  within  the  bays  of  Massachusetts.  The  rights  granted 
to  British  subjects  by  the  Treaties  of  June  5,  1854,  and  May  8, 
1871,  to  take  fish  upon  the  shores  of  the  United  States  had  ex- 
pired before  the  Statute  of  Massachusetts  was  passed,  which  the 
defendant  is  charged  with  violating.  If  the  place  where  the 
offense  charged  in  this  case  was  committed  is  within  the  general 
jurisdiction  of  Massachusetts,  then,  according  to  the  principles 
declared  in  Smith  v.  Maryland,  the  Statute  in  question  is  not 
repugnant  to  the  Constitution  and  laws  of  the  United  States. 
The  contention  is  that  the  jurisdiction  of  a  State,  as  between 
it  and  the  United  States,  must  be  conferred  to  the  body  of 
counties,  and  that  counties  must  be  defined  according  to  the 
customary  Elnglish  usage  at  the  time  of  the  adoption  of  the  Con- 
stitution of  the  United  States,  and  that  by  this  usage  Counties 
were  bounded  by  the  margin  of  the  open  sea,  and  that  as  to  bays 
and  arms  of  the  sea  extending  into  the  land,  only  such  or  such 
parts  were  included  in  counties  as  were  so  narrow  that  objects 
could  be  distinctly  seen  from  one  shore  to  the  other  by  the 
naked  eye.  We  are  unable  to  find  any  indication  anywhere  that 
the  customary  law  of  England  in  regard  to  the  boundaries  of 
counties  was  adopted  by  the  Constitution  of  the  United  States 
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as  a  measure  to  determine  the  territorial  juriadietion  of  the 
States.  The  extent  of  the  territorial  jurisdiction  of  Massachu- 
setts over  the  sea  adjacent  to  its  coast  is  that  of  an  independent 
nation,  end  except  so  far  as  any  right  of  control  over  this  ter- 
ritory  has  been  granted  to  the  United  States,  the  control  remains 
with  the  State. 

In  the  United  States  v.  Bevans,  Matohaiji,  Ch.  J.,  in  the 
opinion  asks  the  following  questions:  ^'Can  the  cession  of  all 
cases  of  admiralty  and  maritime  jurisdiction  be  construed  into 
a  cession  of  the  waters  on  which  ttiose  cases  may  ariset"  *'As 
the  powers  of  the  respective  governments  now  stand,  if  two 
citizens  of  Massachusetts  step  into  shallow  water  where  the  tide 
flows  and  fight  a  duel  are  they  not  within  the  jurisdiction  and 
punishable  by  the  laws  of  Maasachusettst" 

It  is  a  startling  proposition  that  all  persons  who  step  into 
tide  water  on  the  open  coast  of  Massachusetts  are  while  they  re- 
main there  wholly  beyond  the  jurisdiction  of  the  State.  The 
Statutes  of  the  United  States  define  and  punish  but  few  offenses 
on  the  high  seas  and  unless  other  offenses  when  committed  in 
the  sea  near  the  coast  can  be  punished  by  the  States,  there  is  a 
large  immunity  from  punishment  for  acts  which  ought  to  go 
punishable  as  criminal.  There  are  reasons,  perhaps,  why  the 
States  should  not  exercise  in  all  respects  the  same  authority  over 
the  open  sea  near  the  shore  as  over  bays  within  their  limits,  and 
Congress  or  the  Courts  of  the  United  States  might  refuse  to 
recognize  the  right  of  a  State  by  statute  to  extend  its  territorial 
limits  beyond  what  is  generally  recognized  as  the  territorial  lim- 
its of  States  by  the  law  of  nations.  Within  these  limits  we  think 
a  State  can  define  its  boundaries  on  the  sea  and  the  boimdaries 
of  its  counties,  and  by  this  test  the  Commonwealth  of  Massa- 
chusetts can  include  Buzzard's  Bay  within  the  limits  of  its 
counties.  The  Statutes  of  Massachusetts  in  regard  to  bays  at 
least  make  definite  boundaries  which  before  the  passage  of  the 
Statutes  were  somewhat  indefinite;  and  if  it  were  necessary  so 
to  consider  the  Statutes  they  might  well  be  taken  to  be  a  def- 
inition of  the  distance  which  a  person  can  see,  although  the 
origin  and  history  of  the  Statutes  has  no  connection  with  the 
English  law  concerning  the  boundaries  of  counties. 

It  is  to  be  noticed  that  Rhode  Island  and  some  other  States 
have  passed  similar  Statutes  defining  their  boundaries.     B.  L 
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Pub.  Stat.  1882,  chap.  1,  sec.  1,  2;  chap.  3,  sec.  6;  aotdd 
Waters,  sec.  16,  and  note. 

The  waters  of  Buzzard's  Bay  are,  of  course  navigable  waters 
of  the  United  States,  and  the  jurisdiction  of  Massachusetts  over 
them  is  necessarily  limited  (Com.  v.  King,  150  Mass,  221,  5  L. 
B,  A.  536);  but  we  have  no  occasion  to  consider  the  power  of 
the  United  States  to  regulate  or  control,  either  by  treaty  or  leg* 
islation,  the  fisheries  in  these  waters  because  there  are  no  exist- 
ing treaties  or  Acts  of  Congress  which  seem  to  us  to  relate  to  the 
menhaden  fisheries  unthin  such  a  bay.  The  Statute  of  Massa- 
chusetts which  the  defendant  is  charged  with  violating  is  in 
terms  confined  to  waters  '*  within  the  jurisdiction  of  this  Com- 
monwealth,''  and  it  was  passed,  we  think,  for  the  preservation 
of  the  fish;  and  it  makes  no  discrimination  in  favor  of  citizens 
of  Massachusetts  and  against  citizens  of  other  States.  If  there 
be  a  liberty  of  fishing  for  sunmming  fish  in  the  navigable  waters 
of  the  United  States  common  to  the  inhabitants  or  the  citizens 
of  the  United  States,  upon  which  we  express  no  opinion,  the 
Statute  may  well  be  considered  as  an  impartial  and  reasonable 
regulation  of  this  liberty,  and  the  subject  is  one  which  a  State 
may  well  be  permitted  to  regulate  within  its  territory  in  the  ab- 
sence of  any  regulation  by  the  United  States.  The  preservation 
of  fish,  even  although  they  are  not  used  as  food  for  huma/n 
beings,  but  as  food  for  other  fish  which  are  so  used,  is  for  the 
common  benefit,  and  we  are  of  opinion  that  the  Statute  is  not 
repugnant  to  the  Constitution  and  the  laws  of  the  United  States. 

We  see  no  error  in  the  rulings  at  the  trial,  and  there  must  be 
judgment  on  the  verdict. 

[This  case  was  affirmed  in  Manchester  v*  Massachusetts,  13? 
V.  S.  240.] 


STATE  OP  IOWA,  APPT.,  v.  Q.  H.  HAUQ. 

95  Iowa  413.    1895. 

Appeal  by  the  State  from  a  judgment  of  the  District  Court 
for  Allamakee  County  acquitting  defendants  of  the  charge  of 
unlawfully  seining  fish.    Reversed. 

The  facts  are  stated  in  the  opinion. 

KiNNB,  J.,  delivered  the  opinion  of  the  court: 

1.    It  is  not  disputed  that  the  defendant  in  December,  1893, 
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caught  several  thousand  pounds  of  fish — sunfish,  pike,  bass,  and 
pickerel — ^with  a  seine  about  400  feet  long,  which  was  drawn 
under  the  ice,  in  Big  Lake,  in  Allamakee  County,  Iowa.  For 
this  act  he  was  arrested,  and  brought  before  the  mayor  of  the 
city  of  Lansing,  on  information  filed  by  the  fish  commissioner 
of  the  State,  charging  the  defendant  with  illegally  seining  fish, 
contrary  to  the  laws  of  this  State.  He  was  convicted,  and  ap- 
pealed to  the  district  court.  There  was  a  jury  trial,  and  at  tlie 
close  of  the  evidence  the  court  directed  a  verdict  for  the  de- 
fendant, from  which  this  appeal  is  prosecuted. 

2.  There  are  a  number  of  assignments  of  error  in  this  case 
growing  out  of  the  rulings?  of  the  court  upon  the  introduction 
of  testimony,  the  refusal  to  give  instructions  asked  by  the  state, 
the  action  of  the  court  in  directing  a  verdict  for  the  defendant, 
and  in  other  respects.  Nearly  all  of  these,  however,  in  one  way 
or  another,  relate  to,  and  all  are  dependent  on,  the  solution  of 
the  real  question  in  controversy,  viz.,  whether  or  not  Big  Lake 
is  a  part  of  the  Mississippi  River,  within  the  meaning  of  the 
statute  which  exempts  the  waters  of  said  river  from  the  opera- 
tion of  the  laws  of  this  State  prohibiting  the  seining  of  fish. 
To  this  question  only  shall  we  direct  our  attention. 

The  statute  upon  which  the  information  against  the  defend- 
ant is  based  is  found  in  the  Acts  of  the  23d  General  Assembly 
(chap.  34),  and  is  entitled  **An  act  for  the  protection  and  pres- 
ervation of  fish,"  etc.  It  is  provided  by  section  2  of  the  chap- 
ter that:  **It  shall  be  unlawful  for  any  person  to  take  from  any 
of  the  waters  of  the  state  any  fish  in  any  manner  except  by  hook 
and  line;  except  that  it  shall  be  lawful  for  any  person  to  take 
minnows  for  bait  with  a  seine  that  does  not  exceed  five  yards 
in  length.  Also  that  it  shall  be  lawful  to  take  buffalo  and  suck- 
ers by  spearing  between  the  first  day  of  November  and  the  first 
day  of  March  following.    .    .    ." 

Section  6,  under  which  the  information  was  drawn,  reads: 
**No  person  shall  place,  erect,  or  cause  to  be  placed  or  erected, 
in  or  across  any  of  the  rivers,  creeks,  lakes,  or  ponds,  or  any 
outlets  or  inlets  thereto,  any  trout  line,  seine,  net,  weir,  trap, 
dam,  or  other  obstruction  in  such  manner  as  to  hinder  or  ob- 
struct the  free  passage  of  fish  up,  down,  or  through  such  water- 
course for  the  purpose  of  taking  or  catching  fish  unless  the 
same  be  done  under  the  supervision  of  the  fish  commissioner,  ex- 
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cept  minnonvB  as  provided  in  section  2  of  this  Act"  Section 
7  of  the  Act  prohibits  the  placing  of  drugs,  dynamite,  powder, 
etc.,  *'in  any  of  the  waters  of  the  state,"  for  the  purpose  of 
destroying  or  catching  fish.  In  section  8  it  is  provided  that 
any  person  found  guilty  of  violating  section  6  or  7  of  the  Act 
shall,  upon  conviction,  be  fined  not  less  than  $25,  nor  more  than 
$100,  and  stand  committed  until  such  fine  is  paid.  Section  11 
of  the  Act  provides  that  ''nothing  herein  contained  shall  be 
held  to  apply  to  fishing  in  the  Mississippi,  the  Missouri,  or  the 
Big  Sioux  rivers,  nor  so  much  of  the  Des  Moines  river  as  forms 
the  boundary  between  the  States  of  Missouri  and  Iowa."  De- 
fendant relies  upon  the  provision  of  the  Section  last  quoted,  and 
claims  that  Big  Lake  constitutes  a  part  of  the  Mississippi  River, 
which  is  exempted  from  the  operations  of  the  Act.  It  is  not 
questioned  that,  if  Big  Lake  is  not  a  part  of  the  Mississippi 
River,  within  the  meaning  of  the  Act,  then  defendant  is  guilty 
of  having  violated  the  law.     (Plat  omitted.) 

The  plat  below  will  aid  in  understanding  the  situation  of  Big 
Lake  and  its  connection  with  the  main  channel  of  the  Mississip- 
pi River.  Big  Lake  is  about  a  mile  and  a  half  long,  and  three- 
quarters  of  a  mile  wide.  It  rests  in  a  shallow  basin  or  depres- 
sion, and  has  sloping  banks.  While  there  is  a  conflict  in  the 
testimony  as  to  whether  or  not  there  is  a  current  in  this  lake, 
we  think  the  weight  of  the  evidence  is  to  the  effect  that  at  an 
ordinary  stage  of  water  there  is  no  current.  It  appears  that  the 
water  is  clearer  than  that  in  the  Mississippi  River.  The  lake 
is  from  four  to  six  feet  deep.  At  an  ordinary  stage  of  water 
in  the  lake,  the  water  in  the  outlet  is  about  two  feet  deep,  and 
froin  ten  to  twenty  feet  wide.  The  testimony  tends  to  show 
that  for  two  years  prior  to  the  trial  of  this  case  in  the  court  be- 
low, viz.,  in  1892  and  1893,  there  had  been  no  water  running 
iuto  this  lake,  though  when  the  water  is  high  there  is  a  water 
connection  at  the  north  end  of  the  lake.  There  are  several 
sloughs  between  the  lake  and  the  main  shore  on  the  Iowa  side, 
west  of  the  lake.  Prom  the  hills  on  the  Iowa  side  of  the  river 
to  the  lake,  it  is  a  mile  and  a  half.  The  land  lying  east  of  Big 
Lake,  and  between  it  and  the  main  channel  of  the,  river  is  used 
for  grazing  and  hay  land,  and  on  it  are  trees  ranging  in  size 
from  an  inch  or  two  in  diameter  up  to  three  or  four  feet.  It 
18  admitted  that  Big  Lake  and  the  i^ough  lying  west  of  it  have 
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not  been  used  for  purposes  of  navigation.  Big  Lake,  then,  is 
a  body  of  water  having  well-defined  shores,  and  no  current  It 
is  from  a  quarter  to  a  half  mile  west  of  the  main  dumnd  of  the 
Mississippi  River  at  the  nearest  point  It  I4)pears  that  there 
are  times  when  the  high  water  overflows  all,  or  nearly  all,  of 
the  land  between  the  mainland  on  each  side  of  the  river.  From 
the  evidence  it  is  clear  that  Big  Lake  is  not  a  part  of  the  Mis- 
sissippi River,  so  far  as  navigation  is  concerned.  It  is  not  dis- 
puted that  it  lies  wholly  within  the  State  of  Iowa.  It  follows, 
then,  that  Big  Lake,  lying  as  it  does  wholly  within  the  State 
of  Iowa,  does  not  constitute  a  part  of  the  Mississippi  River  for 
boundary  purposes.  Dunlieth  &  D.  Bridge  Co.  v.  Dubuque 
County,  55  Iowa,  558;  Buttenuth  v.  St  Louis  Bridge  Co.,  123 
IlL  535;  Iowa  v.  lUinois,  147  U.  S.  1,  37  L.  Ed.  55.  We  think 
it  is  quite  clear  that  the  intention  of  the  law  was  to  prohibit 
seining  within  water  wholly  within  this  State.  Section  2  of  the 
Act  referred  to  uses  the  words,  **Prom  any  of  the  waters  of 
the  State."  In  section  3  the  words  used  are,  *^from  any  of  the 
waters  of  the  State."  In  section  7  the  same  words  are  used. 
These  words  very  definitely  cover  all  waters  lying  wholly  within 
this  State,  and  there  can  be  no  doubt  they  include  Big 
Lake,  unless  it  is  exempted  from  their  operation  by 
virtue  of  the  provision  of  section  11  of  the  Act  Now,  it  is  ap- 
parent that  section  11  excepts  from  the  operation  of  the  Act 
only  the  boundary  waters  of  the  State,  over  which  the  State  has 
not  exclusive  jurisdiction.  There  is  nothing  in  the  section  which 
suggests  that  it  was  the  intent  of  the  legislature  to  exempt  from 
the  operation  of  the  Act  waters  which  lie  entirely  in  our  own 
State.  Big  Lake  being  wholly  within  the  State,  we  can  discover 
no  reason  for  saying  that  it  was  not  the  intention  of  the  legis- 
lature that  the  provision  of  the  Act  prohibiting  seining  in  **any 
of  the  waters  of  the  State"  should  not  apply  to  it,  the  same  as 
to  any  other  body  of  water  entirely  within  the  state.  We  think 
that  the  Mississippi  River,  which  is  excluded  from  the  provision 
of  the  Act,  includes  only  that  body  or  stream  of  water  whidi  is 
popularly  known  as  such  river;  that  the  wording  of  section  11 
of  the  Act  indicates  that  it  was  the  Mississippi  River  which 
constitutes  the  boundary  line  of  the  State  which  the  legislature 
had  in  mind.  Again  we  may  look  to  the  evil  sought  to  be  rem- 
edied by  this  legislation.    l%e  purpose  was  to  prevent  the  wan- 
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ton  and  unnecessary  destruction  of  fish  in  the  waters  over  which 
this  State  has  exclosive  jurisdiction ;  to  preserve  the  fish  in  said 
waters  for  the  use  of  the  people  of  the  State.  If  it  be  true  that 
these  lakes  and  streams,  which,  though  connected  with  the  main 
body  of  water  known  as  the  ** Mississippi  River,'*  yet  form  no 
part  of  the  river  proper,  are  not  waters  in  which  seining  is  pro- 
hibited, then  the  legislation  falls  far  short  of  remedying  the 
evil  which  existed,  and  these  waters  of  the  State,  which,  we  are 
justified  from  the  evidence  in  this  case  in  saying,  constitute  the 
most  valuable  fishing  ground  in  the  State,  may  be  despoiled  in 
this  wholesale  way  of  their  wealth  of  fish  without  let  or  hin- 
drance. To  be  justified  in  reaching  such  a  conclusion,  it  should 
appear  clearly  that  such  waters  were  intended  to  be  exempted 
from  the  operation  of  the  law*  We  find  nothing  in  the  law  to 
warrant  defendant's  contention.  We  do  not  deem  it  necessary 
to  discuss  what  constitutes  the  middle  of  the  main  channel  of  the 
river.  The  ** Mississippi  River"  spoken  of  in  the  State  is  the 
river  as  usually  referred  to.  It  means  that  body  of  water  which 
forms  the  eastern  boundary  of  the  State,  and,  from  the  word- 
ing of  certain  sections  of  the  Act,  it  is  manifest  that  it  was  not 
intended  to  embrace  within  the  words  "Missiamppi  Kiver" 
waters  entirely  within  the  State,  though  having  connection  with 
said  boundary  stream.  Appellee  relies  upon  the  case  of  Dun- 
lieth  &  D.  Bridge  Co.  v.  Dubuque  County,  supra.  It  is  claimed 
that  that  case  is  decisive  of  this  controversy.  We  do  not  think 
so.  The  question  in  that  case  was  as  to  what  part  of  plaintiff's 
bridge  was  properly  assessable  in  Iowa.  It  was  held  that  the 
word  "channel"  as  used  in  the  Act  of  Congress  admitting  Iowa 
into  the  Union,  and  in  our  State  Constitution  in  defining  our 
eastern  boundary  as  the  middle  of  the  main  channel  of  the  river, 
referred  to  the  bed  in  which  the  main  stream  of  the  river  flowed, 
and  not  to  the  deep  water  of  the  stream,  as  followed  in  naviga- 
tion. Big  Lake  is  in  no  sense  a  channel  of  the  Mississippi  River, 
and  no  question  is  made  that  it  is  wholly  within  the  State  of 
Iowa.  It  is  a  part  of  the  river  in  the  same  sense  only  that  it  is 
connected  with  it,  and  in  every  other  respect  it  is  as  distinct  a 
body  of  water  as  any  which  may  be  found  in  the  interior  of  the 
State.  On  the  one  hand,  the  legislature  prohibits  the  seining 
in  any  of  the  waters  of  the  State.  On  the  other  hand,  it  says, 
in  effect,  that  this  prohibition  shall  not  extend  to  boundary 
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waters  over  which  the  State  has  not  ezclusiye  jurisdiction.  Such 
we  think,  is  the  fair  and  proper  construction  of  the  law.  The 
court  below  therefore  erred  in  holding  that  Big  Lake  was  a  part 
of  the  Mississippi  River,  and  exempted  from  the  operation  of 
the  law.  The  defendant  having  been  acquitted,  the  only  effect 
of  this  opinion  will  be  to  settle  the  law  of  the  case. 

Eevened. 
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CHAPTER  VL 

TIffi  RIGHT  OF  ASTATE  TO  CCHfTROL  RIVERS, »GH SEAS, ETC* 

OF  BIVEBS^  STRBAMS,  AND  LAKBS. 

[Chap.  XXII  of  VaiieVs  Law  of  Nations.^ 

When  a  nation  takes  possession  of  a  country,  with  a  view  to 
settle  there,  it  takes  possession  of  every  thing  included  in  it,  as 
lands,  lakes,  rivers,  etc.  But  it  may  happen  that  the  country 
is  bounded  and  separated  from  another  by  a  river;  in  which  case, 
it  is  asked,  to  whom  this  river  belongs.  It  is  manifest,  from  the 
principles  established  in  Chap.  XVIII,  that  it  ought  to  belong 
to  the  nation  who  first  took  possession  of  it.  This  principle  can- 
not be  denied;  but  the  difficulty  is,  to  make  the  application.  It 
is  not  easy  to  determine  which  of  the  two  neighboring  nations 
was  the  first  to  take  possession  of  a  river  that  separates  them. 
For  the  decision  of  such  questions,  the  rules  which  may  be  de- 
duced from  the  principles  of  the  law  of  nations  are  as  follows : 

1.  When  a  nation  takes  possession  of  a  country  bounded  by 
a  river,  she  is  considered  as  appropriating  to  herself  the  river 
also :  for,  the  utility  of  a  river  is  too  great  to  admit  a  supposition 
that  the  nation  did  not  intend  to  reserve  it  to  herself.  Conse- 
quently, the  nation  that  first  established  her  dominion  on  one  of 
the  banks  of  the  river  is  considered  as  being  the  first  possessor  of 
all  that  part  of  the  river  which  bounds  her  territory.  When 
there  is  question  of  a  very  broad  river,  this  presumption  admits 
not  of  a  doubt,  so  far,  at  least,  as  relates  to  a  part  of  the  river's 
breadth;  and  the  strength  of  the  presumption  increases'  or  dimin- 
ishes in  an  inverse  ratio  with  the  breadth  of  a  river;  for,  the  nar- 
rower the  river  is,  the  more  does  the  safety  and  convenience  of 
its  use  require  that  it  should  be  subject  entirely  to  the  empire 
and  property  of  that  nation. 

2.  If  that  nation  has  made  any  use  of  the  river,  as,  for  navi- 
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gating  or  fishing,  it  is  presumed  with  the  greatest  certainly  that 
she  has  resolved  to  appropriate  the  river  to  her  own  use. 

3.  Ify  of  two  nadons  inhabiting  the  opposite  banks  of  the 
river,  neither  party  can  prove  that  they  themselves,  or  those 
whose  rights  they  inherit,  were  the  first  settlers  in  those  tracts, 
it  is  to  be  supposed  that  both  nations  came  there  at  the  same  time, 
since  neither  of  them  can  give  any  reason  for  claiming  the  pref- 
erence; and  in  this  case  thfi  dominion  of  each  will  extend  to  the 
middle  of  the  river. 

4.  A  long  cmd  undisputed  possession  establishes  the  right  of 
nations,  otherwise  there  could  be  no  peace,  no  stability  between 
them;  and  notorious  facts  must  be  admitted  to  prove  the  posses- 
sion. Thus,  when  from  time  immemorial  a  nation  has,  without 
contradiction,  exercised  the  sovereignty  upon  a  river  which  forma 
her  boundary,  nobody  can  dispute  with  that  nation  the  supreme 
dominion  over  the  river  in  question. 

5.  Finally,  if  treaties  determine  anything  on  this  question, 
they  must  be  observed.  To  decide  it  by  accurate  and  express 
stipulations  is  the  safest  mode;  and  such  is,  in  fact,  the  method 
taken  by  most  powers  at  present. 

If  a  river  leaves  its  bed,  whether  it  be  dried  up  or  takes  its 
course  elsewhere,  the  bed  belongs  to  the  owner  of  the  river;  for, 
the  bed  is  a  part  of  the  river ;  and  he  who  had  appropriated  to 
himself  the  whole,  had  necessarily  appropriated  to  himself  all  its 
parts. 

If  a  territory  which  terminates  on  a  river  has  no  other  boun- 
dary than  that  river,  it  is  one  of  those  territories  that  have  nat- 
ural and  indeterminate  bounds  {terriioria  ardfinia),  and  it  en- 
joys the  right  of  alluvion;  that  is  to  say,  every  gradual  increase 
of  soil,  every  addition  which  the  current  of  the  river  may  make 
to  its  bank  on  that  side,  is  an  addition  to  that  territory,  stands 
in  the  same  predicament  with  it,  and  belongs  to  the  same  owner. 
For,  if  I  take  possession  of  a  piece  of  land,  declaring  that  I  will 
have  for  its  boundary  the  river  which  washes  its  side, — or  if  it 
is  given  to  me  upon  that  footing, — I  thus  acquire,  beforehand, 
the  right  of  alluvion;  and,  consequently,  I  alone  may  appropriate 
to  myself  whatever  additions  the  current  of  the  river  may  insen- 
sibly make  to  my  land — I  say  ** insensibly,**  because  in  the  very 
uncommon  case  called  avulsion,  when  the  violence  of  the  stream 
separates  a  considerable  part  from  one  piece  of  land  and  joins  it 
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to  another,  but  in  snch  maimer  that  it  can  still  be  identified,  the 
property  of  the  soil  so  removed  natorally  continues  vested  in  its 
former  owner.  The  civil  laws  have  thus  provided  against  and 
decided  this  case,  when  it  happens  between  individual  and  indi- 
vidual; they  ought  to  unite  equity  with  the  welfare  of  the  state, 
and  the  care  of  preventing  litigations. 

In  case  of  doubt,  every  territory  terminating  on  a  river  is  pre- 
sumed to  have  no  other  boundary  than  the  river  itself;  because 
nothing  is  more  natural  than  to  take  a  river  for  a  boundary, 
when  a  settlement  is  made;  and  wherever  there  is  a  doubt,  that 
is  always  to  be  presumed  which  is  most  natural  and  most  prob- 
ble. 

As  soon  as  it  is  determined  that  a  river  constitutes  the  boun- 
dary line  between  two  territories,  whether  it  remains  common 
to  the  inhabitants  on  each  side  of  its  banks,  or  whether  each 
shares  half  of  it,  or,  finally,  whether  it  belongs  entirely  to  one  of 
them,  their  rights  with  respect  to  the  river  are  in  no  wise  changed 
by  the  alluvion.  If,  therefore,  it  happens,  that,  by  a  natural 
effect  of  the  current,  one  of  the  two  territories  receives  an  in- 
crease, while  the  river  gradually  encroaches  on  the  opposite  bank, 
the  river  still  remains  the  natural  boundary  of  the  two  terri- 
tories, and  notwithstanding  the  progressive  changes  in  its  course, 
each  retains  over  it  the  same  rights  which  it  possessed  before; 
so  that,  if,  for  instance,  it  be  divided  in  the  middle  between  the 
owners  of  the  opposite  banks,  that  middle,  though  it  changes  its 
place,  will  continue  to  be  the  line  of  separation  between  the  two 
neighbors.  The  one  loses,  it  is  true,  while  the  other  gains;  but 
nature  alone  produces  this  change :  she  destroys  the  land  of  the 
one,  while  she  forms  new  land  for  the  other.  The  case  cannot 
be  otherwise  determined,  since  they  have  taken  the  river  alone 
for  their  limits. 

But  if,  instead  of  a  gradual  and  progressive  change  of  its  bed, 
the  river,  by  an  accident  merely  natural,  turns  entirely  out  of 
its  course,  and  runs  into  one  of  the  two  neighboring  states,  the 
bed  which  it  has  abandoned  becomes,  thenceforward,  their  boun- 
dary, and  remains  the  property  of  the  former  owner  of  the  river; 
the  river  itself  is,  as  it  were,  annihilated  in  all  that  part,  while 
it  is  reproduced  in  its  new  bed,  and  there  belongs  only  to  the 
state  in  which  it  flows. 
*    This  case  is  very  different  from  that  of  a  river  which  changes 
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its  ooorse  without  going  out  of  the  same  state.  The  latter,  m 
ite  new  eoorse,  continues  to  belong  to  its  former  owner,  whether 
that  owner  be  the  state,  or  any  individual  to  whom  the  state  has 
given  it;  because  rivers  belong  to  the  public  in  whatever  part 
of  the  countiy  they  flow.  Of  the  bed  which  it  has  abandoned, 
a  moiety  accrues  to  the  contiguous  lands  on  each  side,  if  they 
are  lands  that  have  natural  boundaries,  with  the  right  of  allu- 
vion. That  bed  (notwithstanding  what  we  have  said  in  §  267) 
is  no  liHiger  the  property  of  the  public,  because  of  the  right  of 
alluvion  vested  in  the  owners  of  its  banks,  and  because  the  pub- 
lic held  possession  of  the  bed  only  on  account  of  its  containing  a 
river.  But,  if  the  adjacent  lands  have  not  natural  boundaries, 
the  public  still  retains  the  property  of  the  bed.  The  new  soil 
over  which  the  river  takes  its  course  is  lost  to  the  proprietor, 
because  all  the  rivers  in  the  country  belong  to  the  public 

It  is  not  allowable  to  raise  any  works  on  the  bank  of  a  river, 
which  have  a  tendency  to  turn  its  course,  and  to  cast  it  upon 
the  opposite  bank :  this  would  be  promoting  our  own  advantage 
at  our  neighbor's  expense.  Each  can  only  secure  himself,  and 
hinder  the  current  from  undermining  and  carrying  away  his 
land. 

In  general,  no  person  ought  to  build  on  a  river,  any  more  than 
elsewhere,  any  work  that  is  prejudicial  to  his  neighbor's  rights. 
If  a  river  belongs  to  one  nation,  and  another  has  an  incontestible 
right  to  navigate  it,  the  former  cannot  erect  upon  it  a  dam  or  a 
mill  which  might  render  it  unfit  for  navigation.  The  right 
which  the  owners  of  the  river  possess  in  this  case  is  only  that  of 
a  limited  property ;  and,  in  the  exercise  of  it,  they  are  bound  to 
respect  the  rights  of  others. 

But,  when  two  different  rights  to  the  same  thing  happen  to 
clash  with  each  other,  it  is  not  always  easy  to  determine  which 
ou^t  to  yield  to  the  other:  the  point  cannot  be  satisfactorily 
decided,  without  attentively  considering  the  nature  of  the  rights, 
and  their  origin.  For  example,  a  river  belongs  to  me,  but  you 
have  a  right  to  fish  in  it:  and  the  question  is,  whether  I  may 
erect  mills  on  my  river,  whereby  the  fishery  will  become  more 
difficult  and  less  advantageous?  The  nature  of  our  rights  seems 
to  determine  the  question  in  the  affirmative.  I,  as  proprietor, 
have  an  essential  right  over  the  river  itself — ^you  have  only  a 
right  to  make  use  of  it — a  right  which  is  merely  accessory,  and 
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dependent  on  mine ;  you  bave  but  a  general  right  to  fidi  aa  you 
can  in  my  river,  such  aa  you  happen  to  find  it,  and  in  whatever 
state  I  may  think  fit  to  posseas  it.  I  do  not  deprive  you  of  your 
right  by  erecting  my  mills:  it  still  exists  in  the  general  view  of 
it;  and,  if  it  becomes  less  useful  to  you,  it  is  by  accident,  and 
because  it  is  dependent  on  the  exercise  of  mine. 

The  case  is  different  with  respect  to  the  right  of  navigati(Hiy 
of  which  we  have  spoken.  This  right  necessarily  supposes  that 
the  river  shall  remain  free  and  navigable,  and  therefore  excludes 
every  work  that  will  entirely  interrupt  its  navigation. 

The  antiquity  and  origin  of  the  rights  serve,  no  less  than  their 
nature,  to  determine  the  question.  The  more  ancient  right,  if 
it  be  absolute,  is  to  be  exercised  in  its  full  extent,  and  the  other 
only  so  far  as  it  may  be  extended  without  prejudice  to  the  for- 
mer; for,  it  could  only  be  established  on  this  footing,  unless  the 
possessor  of  the  first  right  has  expressly  consented  to  its  being 
limited. 

In  the  same  manner,  rights  ceded  by  the  proprietor  of  any- 
thing are  considered  as  ceded  without  prejudice  to  the  other 
rights  that  belong  to  him,  and  only  so  far  as  they  are  consistent 
with  these  latter,  unless  an  express  declaration,  or  the  very 
nature  of  the  right,  determine  it  otherwise.  If  I  have  ceded  to 
another  the  right  of  fishing  in  my  river,  it  is  manifest  that  I 
have  ceded  it  without  prejudice  to  my  other  rights,  and  that  I 
remain  free  to  build  on  that  river  such  works  as  I  think  proper, 
even  though  they  should  injure  the  fishery,  provided  they  do 
not  altogether  destroy  it.  A  work  of  this  latter  kind,  such  as  a 
dam  that  would  hinder  the  fish  from  ascending  it,  could  not  be 
built  but  in  case  of  necessity,  and  on  making,  according  to  cir- 
cumstances, an  adequate  compensation  to  the  person  who  has  a 
right  to  fish  there. 

What  we  have  said  of  rivers  and  streams  may  be  easily  applied 
to  lakes.  Every  lake,  entirely  included  in  a  country,  belongs 
to  the  nation  that  is  the  proprietor  of  that  country;  for  in  tak- 
ing possession  of  a  territory,  a  nation  is  considered  as  having 
appropriated  to  itself  everything  included  in  it;  and,  as  it  sel- 
dom happens  that  the  property  of  a  lake  of  any  considerable  ex- 
tent falls  to  the  share  of  individuals,  it  remains  common  to  the 
nation.    If  this  lake  is  situated  between  two  states,  it  is  presumed 
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to  be  divided  between  them  at  the  middle,  while  there  is  no  title, 
no  constant  and  manifest  custom,  to  determine  otherwise. 

What  has  been  said  of  the  right  of  alluvion,  in  speaking  of 
rivers,  is  also  to  be  understood  as  applying  to  lakes.  When  a 
lake  which  bounds  a  state  belongs  entirely  to  it,  every  increase  in 
the  extent  of  that  lake  falls  under  the  same  predicament  as  the 
lake  iftself ;  but  it  is  necessary  that  the  increase  should  be  insen- 
sible, as  that  of  land  in  alluvion,  and  moreover  that  it  be  real, 
constant  and  complete.  To  explain  myself  more  fully,  (1)  I 
speak  of  insensible  increase:  this  is  the  reverse  of  alluvion;  the 
question  here  relates  to  the  increase  of  a  lake,  as,  in  the  other 
case,  to  an  increase  of  soil.  If  this  increase  be  not  insensible — 
if  the  lake,  overflowing  its  banks,  inundates  a  large  tract  of  land, 
this  new  portion  of  the  lake,  this  tract  thus  covered  with  water, 
still  belongs  to  its  former  owner.  Upon  what  principles  can  we 
found  the  acquisition  of  it  in  behalf  of  the  owner  of  the  laket 
The  space  is  very  easily  identified,  though  it  has  changed  its 
nature:  and  it  is  too  considerable  to  admit  a  presumption  that 
the  owner  had  no  intention  to  preserve  it  to  himself,  notwith- 
standing the  changes  that  might  happen  to  it 

But,  2.  If  the  lake  insensibly  undermines  a  part  of  the  oppo- 
site territory,  destroys  it,  and  renders  it  impossible  to  be  known, 
by  fixing  itself  there,  and  adding  it  to  its  bed,  that  part  of  the 
territory  is  lost  to  its  former  owner;  it  no  longer  exists;  and  the 
whole  of  the  lake  thus  increased  still  belongs  to  the  same  state 
as  before. 

3.  If  some  of  the  lands  bordering  on  the  lake  are  only  over- 
flowed at  high  water,  this  transient  accident  cannot  produce  any 
change  in  their  dependence.  The  reason  why  the  soil  which  the 
lake  invades  by  little  and  little  belongs  to  the  owner  of  the  lake 
and  is  lost  to  its  former  proprietor,  is,  because  the  proprietor  has 
no  other  boundary  than  the  lake,  nor  any  other  marks  than  its 
banks,  to  ascertain  how  far  his  possessions  extend.  If  the  water 
advances  insensibly,  he  loses;  if  it  retires  in  like  manner,  he 
gains :  such  must  have  been  the  intention  of  (the  nations  who  have 
respectively  appropriated  to  themselves  the  lake  and  the  adjacent 
lands — ^it  can  scarcely  be  supposed  that  th^  had  any  other  in- 
tention. But  a  territory  overflowed  for  a  time  is  not  confounded 
with  the  rest  of  the  lake:  it  can  still  be  recognized;  and  the 
owner  may  still  retain  his  right  of  property  in  it.    Were  it  other- 
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wise,  a  town  overflowed  by  a  lake  would  become  subject  to  a 
different  government  during  the  inundation,  and  return  to  its 
former  sovereign  as  soon  as  the  waters  were  dried  up. 

4.  For  the  same  reasons,  if  the  waters  of  the  lake,  penetrating 
by  an  opening  into  the  neighboring  country,  there  form  a  bay, 
or  new  lake,  joined  to  the  first  by  a  canal,  this  new  body  of  water 
and  the  canal  belong  to  the  owner  of  the  country  in  which  they 
are  formed.  For  the  boundaries  are  easily  ascertained:  and  we 
are  not  to  presume  an  intention  of  relinquishing  so  considerable 
a  tract  of  land  in  case  of  its  happening  to  be  invaded  by  the 
waters  of  an  adjoining  lake. 

It  must  be  observed  that  we  here  treat  the  question  as  arising 
between  two  states :  it  is  to  be  decided  by  other  principles  when 
it  relates  to  proprietors  who  are  members  of  the  same  state.  In 
the  latter  case,  it  is  not  merely  the  bounds  of  the  soil,  but  also  its 
natm-e  and  use,  that  determine  the  possession  of  it.  An  indi- 
vidual who  possesses  a  field  on  the  borders  of  a  lake  cannot  enjoy 
it  as  a  field  when  it  is  overflowed;  and  a  person  who  has,  for 
instance,  the  right  of  fishing  in  the  lake,  may  exert  his  right  in 
this  new  extent :  if  the  waters  retire  the  field  is  restored  to  the  use 
of  its  former  owner.  If  the  lake  penetrates  by  an  opening  into 
the  low  lands  in  its  neighborhood,  and  there  forms  a  permanent 
inundation,  this  new  lake  belongs  to  the  public,  because  all  lakes 
belong  to  the  public 

The  same  principles  show,  that  if  the  lake  insensibly  forms  an 
accession  of  land  on  its  banks,  either  by  retiring  or  in  any  other 
manner,  this  increase  of  land  belongs  to  the  country  which  it 
joins,  when  that  country  has  no  other  boundary  than  the  lake. 
It  is  the  same  thing  as  alluvion  on  the  banks  of  the  river. 

But,  if  the  lake  happened  to  be  suddenly  dried  up,  either 
totally  or  in  a  great  part  of  it,  the  bed  would  remain  in  the  pos- 
session of  the  sovereign  of  the  lake;  the  nature  of  the  soil,  so 
eaisily  known,  sufficiently  marking  out  the  limits. 

The  empire  or  jurisdiction  over  lakes  and  rivers  is  subject  to 
the  same  rules  as  the  property  of  them,  in  all  the  cases  which 
we  have  examined.  Each  state  naturally  possesses  it  over  the 
whole  or  the  part  of  which  it  possesses  the  domain.  We  have 
seen  (§  245)  that  the  nation,  or  its  sovereign,  commands  in  all 
places  in  its  possession. 
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OP  THE  SBA.* 

[Chap.  XXIII  of  VatteVi  Law  of  i^otuww.] 

In  order  to  complete  the  exposition  of  the  principles  of  the  Uw 
of  nations  with  respect  to  the  things  a  nation  may  possess,  it  re- 
mains to  treat  of  the  open  sea.  The  nso  of  the  open  sea  consists 
in  navigation,  and  in  fishing;  along  its  coasts  it  is  moreover  of 
use  for  the  procuring  of  several  things  found  near  the  shore, 
such  as  shell-fish,  amber,  pearls,  etc.,  for  the  making  of  sah,  and 
finally,  for  the  establishment  of  places  of  retreat  and  security 
for  vessels. 

The  open  sea  is  not  of  such  a  nature  as  to  admit  the  holding 
possession  of  it,  since  no  settlement  can  be  formed  on  it,  so  as 
to  hinder  others  from  passing.    But  a  nation  powerful  at  sea 


*  As  to  the  dominion  of  the  main  seas,  and  right  to  limit  the  passage 
thereon,  and  the  claim  of  the  English  in  the  British  seas  and  elsewhere,  in 
general,  see  the  authorities  collected  in  1  Chitty's  Commercial  Law,  88  to 
108.  With  respect  to  the  view  taken  by  the  English  law  of  rights  in  and 
connected  with  the  sea  and  sea-shore,  the  doctrine  is,  that  the  sea  is  the 
property  of  the  king;  and  that  so  is  the  land  beneath,  except  sach  part  of 
that  land  as  is  capable  of  being  nsefally  occupied  without  prejudice  to 
navigation,  and  of  which  a  subject  has  either  had  a  grant  from  the  king, 
or  has  so  exclusiyely  used  it  for  so  long  a  time  as  to  confer  on  him  a  title 
by  prescription.  In  the  latter  case,  a  presumption  is  raised  that  the  king 
has  either  granted  him  an  exclusiye  right  to  it,  or  has  permitted  him  to 
have  possession  of  it,  and  to  employ  his  money  and  labor  upon  it,  so  as  to 
confer  upon  him  a  title  by  occupation,  the  foundation  of  most  of  the 
rights  to  property  in  land.  This  is  the  law  of  England,  and  also  of  Jersey, 
and  some  other  islands  belonging  to  Great  Britain.  Benest  v.  Pipon, 
Knapp's  Rep.  67;  Blundell  v.  Cotterall,  6  Bar.  &  Aid.  268;  and  The  King 
V.  Lord  Yarborough,  3  Bar.  &  Ores.  91,  and  1  Dow's  Appeal  Cases,  New 
Series,  178.  In  the  first  mentioned  case,  it  was  decided  that  the  lord  of  a 
manor  cannot  establish  a  claim  to  the  exclusiye  right  of  cutting  sea  weed 
on  rooks  below  low- water  mark,  except  by  a  grant  from  the  king,  or  by 
such  long  and  undisturbed  enjoyment  of  it  (viz.,  at  least  for  twenty  years 
continuously)  as  to  give  him  a  title  by  prescription;  and  that  the  posses- 
sion necessary  to  constitute  a  title  by  prescription  must  be  uninterrupted 
and  peaceable,  both  according  to  the  law  of  England,  the  civil  law,  and 
those  of  France,  Normandy,  and  Jersey.  But,  where  artificial  cuts  or 
recesses  haye  been  made  on  the  sea-shore,  into  and  oyer  which  the  sea 
afterwards  flows,  then,  in  the  absence  of  proof  as  to  acts  of  ownership, 
the  soil  of  these  recesses  is  to  be  presumed  to  have  belonged  to  the  owner 
of  the  adjacent  estate,  and  not  to  the  crown.  Lowe  v.  Govett.  8  Bar.  A 
Adol.  863.— C. 
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may  forbid  others  to  fish  in  it  and  to  navigate  it;  declaring  that 
she  appropriates  to  herself  the  dominion  over  it,  and  that  she 
will  destroy  the  vessels  that  shall  dare  to  appear  in  it  without 
her  permission.    Let  us  see  whether  she  has  a  right  to  do  this. 

It  is  manifest  that  the  use  of  the  open  sea,  which  consists  in 
navigation  and  fishing,  is  innocent  and  inexhaustible;  that  is  to 
say,  he  who  navigates  or  fishes  in  the  open  sea  does  no  injury 
to  any  one,  and  the  sea,  in  these  two  respects,  is  sufficient  for  all 
mankind.  Now,  nature  does  not  give  to  man  a  right  of  appro- 
priating to  himself  things  tha^  may  be  innocently  used,  and  that 
are  inexhaustible,  and  sufficient  for  all.  For,  since  those  things, 
while  common  to  all,  are  sufficient  to  supply  the  wants  of  each, 
whoever  should,  to  the  exclusion  of  all  other  participants,  at- 
tempt to  render  himself  sole  proprietor  of  them,  would  unrea- 
sonably wrest  the  bounteous  gifts  of  nature  from  the  parties  ex- 
cluded. The  earth  no  longer  furnishing,  without  culture,  the 
things  necessary  or  useful  to  the  human  race,  who  were  extremely 
multiplied,  it  became  necessary  to  introduce  the  right  of  property, 
in  order  that  each  might  apply  himself  with  more  success  to 
the  cultivation  of  what  had  fallen  to  his  share,  and  multiply,  by 
his  labor,  the  necessaries  and  conveniences  of  life.  It  is  for 
this  reason  the  law  of  nature  approves  the  rights  of  dominion 
and  property,  which  put  an  end  to  the  primitive  manner  of  liv- 
ing in  common.  But  this  reason  cannot  apply  to  things  which 
are  in  themselves  inexhaustible  and,  consequently,  it  cannot  fur- 
nish any  just  grounds  for  seizing  the  exclusive  possession  of 
them.  If  the  free  and  common  use  of  a  thing  of  this  nature  was 
prejudicial  or  dangerous  to  a  nation,  the  care  of  their  own  safety 
would  authorize  them  to  reduce  that  thing  under  their  own  do- 
minion, if  possible,  in  order  to  restrict  the  use  of  it  by  such  pre- 
cautions as  prudence  might  dictate  to  them.  But  this  is  not  the 
case  with  the  open  sea,  on  which  people  may  sail  and  fish  with- 
out the  least  prejudice  to  any  person  whatsoever,  and  without 
putting  any  one  in  danger.  No  nation,  therefore,  has  a  right  to 
take  possession  of  the  open  sea,  or  claim  the  sole  use  of  it,  to  the 
exclusion  of  other  nations.  The  kings  of  Portugal  formerly  ar- 
rogated to  themselves  the  empire  of  the  seas  of  Guinea  and  the 
East  Indies ;  but  the  other  maritime  powers  gave  themselves  lit- 
tle trouble  about  such  a  pretension. 

The  right  of  navigating  and  fishing  in  the  open  sea  being  then 
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a  right  common  to  all  men,  the  nation  that  attempts  to  exclude 
another  from  that  advantage  does  her  an  injury,  and  famishes 
her  with  sufficient  grounds  for  commencing  hostilities,  since  na- 
ture authorizes  a  nation  to  repel  an  injury — that  is,  to  make  use 
of  force  against  whoever  would  deprive  her  of  her  rights. 

Nay,  more — a  nation  which,  without  a  legitimate  daim,  would 
arrogate  to  itself  an  exclusive  right  to  the  sea,  and  support  its 
pretensions  by  force,  does  an  injury  to  all  nations;  it  infringes 
their  common  right;  and  they  are  justifiable  in  forming  a  gen- 
eral combination  against  it,  in  order  to  repress  such  an  attempt. 
Nations  have  the  greatest  interest  in  causing  the  law  of  nations, 
which  is  the  basis  of  their  tranquility,  to  be  universally  re- 
spected. If  any  one  openly  tramples  it  under  foot,  they  all  may 
and  ought  to  rise  up  against  him;  and,  by  uniting  their  forces 
to  chastise  the  common  enemy,  they  will  discharge  their  duty 
towards  themselves,  and  towards  human  society,  of  which  they 
are  members  (Prelim.  §  22). 

However,  as  every  one  is  at  liberty  to  renounce  his  right,  a 
nation  may  acquire  exclusive  rights  of  navigation  and  fishing, 
by  treaties,  in  which  other  nations  renounce  in  its  favor  the 
rights  they  derive  from  nature.  The  latter  are  obliged  to  ob- 
serve their  treaties;  and  the  nation  they  have  favored  has  a 
right  to  maintain  by  force  the  possession  of  its  advantages.  Thus, 
the  house  of  Austria  has  renounced,  in  favor  of  England  and 
Holland,  the  right  of  sending  vessels  from  the  Netherlands  to 
the  East  Indies.  In  Grotius,  "de  Jure  Belli  et  Pacis,"  lib.  ii.  cap. 
iii.  §  15,  may  be  found  many  instances  of  similar  treaties. 

As  the  rights  of  navigation  and  of  fishing,  and  other  rights 
which  may  be  exercised  on  the  sea,  belong  to  the  class  of 
those  riglit  of  mere  ability  {jura  meres  facvltatis)^  whicU  are  im- 
prescriptible (§  95),  they  cannot  be  lost  for  want  of  use.  Con- 
sequently, although  a  nation  should  happen  to  have  been,  from 
time  immemorial,  in  sole  possession  of  the  navigation  or  fishery 
in  certain  seas,  it  cannot,  on  this  foundation,  claim  an  exclusive 
right  to  those  advantages.  For,  though  others  have  not  made 
use  of  their  common  right  to  navigation  and  fishery  in  those  seas; 
it  does  not  thence  follow  that  they  have  had  any  intention  to 
renounce  it ;  and  they  are  entitled  to  exert  it  whenever  they  Ihink 
proper. 

But  it  may  happen  that  the  non-usage  of  the  right  may  as- 
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sume  the  nature  of  a  consent  or  tack  agreement,  and  thus  be« 
come  a  title  in  favor  of  one  nation  against  another.  When  a 
nation  that  is  in  possession  of  the  navigation  and  fishery  in  cer- 
tain tracts  of  sea  claims  an  exclusive  right  to  diem,  and  forbids 
all  participation  on  the  part  of  other  nations — ^if  the  others  obey 
that  prohibition  with  sufficient  marks  of  acquiescence,  they  tac- 
itly renounce  their  own  rights  in  favor  of  that  nation,  and  es- 
tablish for  her  a  new  right,  which  she  may  afterwards  lawfully 
maintain  against  them,  especially  when  it  is  confirmed  by  long 
use. 

The  various  uses  of  the  sea  near  the  coasts  render  it  very  sus- 
ceptible of  property.  It  furnishes  fish,  shells,  pearls,  amber, 
etc.  Now,  in  all  these  respects,  its  use  is  not  inexhaustible: 
wherefore,  the  nation  to  whom  the  coasts  belong  may  appropriate 
to  themselves,  and  convert  to  their  own  profit,  an  advantage 
which  nature  has  so  placed  within  their  reach  as  to  enable  them 
conveniently  to  take  possession  of  it,  in  the  same  manner  as  they 
possessed  themselves  of  the  dominion  of  the  land  they  inhabit. 
Who  can  doubt  that  the  pearl  fisheries  of  Bahrem  and  Ceylon 
may  lawfully  become  property!  And  though,  where  the  catch- 
ing of  fish  is  the  only  object,  the  fishery  appears  less  liable  to 
be  exhausted,  yet,  if  a  nation  have  on  their  coast  a  particular 
fishery  of  a  profitable  nature,  and  of  which  they  may  become 
masters,  shall  they  not  be  permitted  to  appropriate  to  themselves 
that  bounteous  gift  of  nature,  as  an  appendage  to  the  country 
they  possess,  and  to  reserve  to  themselves  the  great  advantages 
which  their  commerce  may  thence  drive  in  case  there  be  a  suffi- 
cient abundance  of  fish  to  furnish  the  neighboring  nations? 
But  if,  so  far  from  taking  possession  of  it,  the  nation  has  once 
acknowledged  the  common  right  of  other  nations  to  come  and  fish 
there,  it  can  no  longer  exclude  them  from  it;  it  has  left  that 
fishery  in  its  primitive  freedom,  at  least  with  respect  to  those 
who  have  been  accustomed  to  take  advantage  of  it.  The  English 
not  having  originaUy  taken  exclusive  possession  of  the  herring 
fishery  on  their  coasts,  it  is  become  common  to  them  with  other 
nations. 

A  nation  may  appropriate  to  herself  those  things  of  which  the 
free  and  common  use  would  be  prejudicial  or  dangerous  to  her. 
This  is  a  second  reason  for  which  governments  extend  their  do- 
minion over  the  sea  along  their  coasts  as  far  as  they  are  able  to 
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protect  their  right.  It  is  of  considerable  importance  to  the 
safety  and  welfare  of  the  state  that  a  general  liberty  be  not  al- 
lowed to  all  comers  to  approach  so  near  their  possessions,  espe- 
cially with  ships  of  war,  as  to  hinder  the  approach  of  trading  na- 
tions, and  molest  their  navigation.  During  the  war  between 
Spain  and  the  United  Provinces,  James  I,  king  of  England, 
marked  out  along  his  coasts  certain  boundaries,  within  which  he 
declared  that  he  would  not  suffer  any  of  the  powers  at  war  to 
pursue  their  enemies,  nor  even  allow  their  armed  vessels  to  stop 
and  observe  the  ships  that  should  enter  or  sail  out  of  the  ports. 
These  parts  of  the  sea,  thus  subject  to  a  nation,  are  compre- 
hended in  her  territory;  nor  must  any  one  navigate  them  with- 
out her  consent.  But,  to  vessels  that  are  not  liable  to  suspicion, 
she  cannot,  without  a  breach  of  duty,  refuse  permission  to  ap- 
proach for  harmless  purposes,  since  it  is  a  duty  incumbent  on 
every  proprietor  to  allow  to  strangers  a  free  passage,  even  by 
land,  when  it  may  be  done  without  damage  or  danger.  It  is  true 
that  the  state  itself  is  sole  judge  of  what  is  proper  to  be  done  in 
every  particular  case  that  occurs ;  and,  if  it  judges  amiss,  it  is  to 
blame:  but  the  others  are  bound  to  submit.  It  is  otherwise, 
however,  in  cases  of  necessity — as,  for  instance,  when  a  vessel  is 
obliged  to  enter  a  road  which  belongs  to  you,  in  order  to  shelter 
herself  from  a  tempest.  In  this  case,  the  right  of  entering 
wherever  we  can,  provided  we  cause  no  damage,  or  that  we  repair 
any  damage  done,  is,  as  we  shall  show  more  at  large,  a  remnant 
of  the  primitive  freedom  of  which  no  man  can  be  supposed  to 
have  divested  himself ;  and  the  vessel  may  lawfully  enter  in  spite 
of  you,  if  you  unjustly  refuse  her  permission. 

It  is  not  easy  to  determine  to  what  distance  a  nation  may  ex- 
tend its  rights  over  the  sea  by  which  it  is  surrounded.  Bodinus 
pretends  that  according  to  the  common  right  of  all  maritime 
nations,  the  prince's  dominion  extends  to  the  distance  of  thirty 
leagues  from  the  coast.  But  this  exact  determination  can  only 
be  founded  on  a  general  consent  of  nations,  which  it  would  be 
difficult  to  prove.  Each  state  may,  on  this  head,  make  what  regu- 
lation it  pleases  so  far  as  respects  the  transactions  of  the  citizens 
with  each  other,  or  their  concerns  with  the  sovereign:  but,  be- 
tween nation  and  nation,  all  that  can  reasonably  be  said  is,  that 
in  general,  the  dominion  of  the  state  over  the  neighboring  sea 
extends  as  far  as  her  safety  renders  it  necessary  and  her  power 
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18  able  to  assert  it ;  since,  on  the  one  hand,  she  cannot  appropriate 
to  herself  a  thing  that  is  common  to  all  mankind,  such  as  the 
sea,  except  so  far  as  she  has  need  of  it  for  some  lawful  end 
(§  281),  and,  on  the  other,  it  would  be  a  vain  and  ridiculous  pre- 
tension to  claim  a  right  which  she  were  wholly  unable  to  assert. 
The  fleets  of  England  have  given  room  to  her  kings  to  claim  the 
empire  of  the  seas  which  surround  that  island,  even  as  far  ma 
the  opposite  coasts.  Selden  relates  a  solemn  pact  by  which  it 
appears  that,  in  the  time  of  Edward  I,  that  empire  was  acknowl- 
edged by  the  greatest  part  of  the  maritime  nations  of  Europe; 
and  the  republic  of  the  United  Provinces  acknowledged  it,  in 
some  measure,  by  the  treaty  of  Breda,  in  1667,  at  least  so  far  as 
related  to  the  honors  of  the  flag.  But  solidly  to  establish  a 
right  of  such  extent,  it  were  necessary  to  prove  very  clearly  the 
express  or  tacit  consent  of  all  the  powers  concerned.  The 
French  have  never  agreed  to  this  pretension  of  England ;  and,  in 
that  very  treaty  of  Breda,  just  mentioned,  Louis  XIV  would  not 
even  suffer  the  channel  to  be  called  the  English  channel,  or  the 
British  sea.  The  republic  of  Venice  claims  the  empire  of  the 
Adriatic,  and  everybody  knows  the  ceremony  annually  per- 
formed upon  that  account  In  confirmation  of  this  right  we  are 
referred  to  the  examples  of  Uladislaus,  king  of  Naples,  of  the 
emperor  Frederic  III,  and  of  some  of  the  kings  of  Hungary,  who 
asked  permission  of  the  Venetians  for  their  vessels  to  pass 
through  that  sea.  That  the  empire  of  the  Adriatic  belongs  to 
the  republic  to  a  certain  distance  from  her  coasts,  in  the  places 
of  which  she  can  keep  possession,  and  of  which  the  possession  is 
important  to  her  own  safety,  appears  to  me  incontestable :  but  I 
doubt  very  much  whether  any  power  is  at  present  disposed  to 
acknowledge  her  sovereignty  over  the  whole  Adriatic  sea.  Such 
pretensions  to  empire  are  respected  as  long  as  the  nation  that 
makes  them  is  able  to  assert  them  by  force;  but  they  vanish  of 
course  on  the  decline  of  her  power.  At  present  the  whole  space 
of  the  sea  within  cannon  shot  of  the  coast  is  considered  as  mak- 
ing a  part  of  the  territory ;  and,  for  that  reason,  a  vessel  taken 
under  the  cannon  of  a  neutral  fortress  is  not  a  lawful  prize. 

The  shores  of  the  sea  incontestably  belong  to  the  nation  that 
possesses  the  country  of  which  they  are  a  part ;  and  they  belong 
to  the  class  of  public  things.  If  civilians  have  set  them  down  as 
things  common  to  all  mankind  {res  cammuneB),  it  13  only  in  re- 
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gard  to  their  use;  and  we  are  not  thence  to  conclude  that  they 
considered  them  as  independent  of  the  empire :  the  very  contrary 
appears  from  a  great  number  of  laws.  Ports  and  harbors  are 
manifestly  an  appendage  to  and  even  a  part  of  the  country,  and 
consequently  are  the  property  of  the  nation.  Whatever  is  said 
of  the  land  itself  will  equally  apply  to  them,  so  far  as  respects 
the  consequences  of  the  domain  and  of  the  empire. 

All  we  have  said  of  the  parts  of  the  sea  near  the  coast  may  be 
said  more  particularly,  and  with  much  greater  reason,  of  roads, 
bays,  and  straits,  as  still  more  capable  of  being  possessed,  and 
of  greater  importance  to  the  safety  of  the  country.  But  I  speak 
of  bays  and  straits  of  small  extent,  and  not  of  those  great  tracts 
of  sea  to  which  these  names  are  sometimes  given,  as  Hudson's 
Bay  and  the  Straits  of  Magellan,  over  which  the  empire  cannot 
extend,  and  still  less  a  right  of  property.  A  bay,  whose  entrance 
can  be  defended,  may  be  possessed  and  rendered  subject  to  the 
laws  of  the  sovereign;  and  it  is  important  that  it  should  be  so, 
since  the  country  might  be  much  more  easily  insulted  in  such  a 
place,  than  on  the  coast  that  lies  exposed  to  the  winds  and  the 
impetuosity  of  the  waves. 

It  must  be  remarked,  with  regard  to  straits,  that,  when  they 
serve  for  a  communication  between  two  seas,  the  navigation  of 
which  is  common  to  all,  or  several  nations,  the  nation  which  pos- 
sesses the  strait  cannot  refuse  the  others  a  passage  through  it, 
provided  that  passage  be  innocent  and  attended  with  no  danger 
to  herself.  By  refusing  it  without  just  reasons,  she  would  de- 
prive those  nations  of  an  advantage  granted  them  by  nature; 
and  indeed,  the  right  to  such  a  passage  is  a  remnant  of  the  prim- 
itive liberty  enjoyed  by  all  mankind.  Nothing  but  the  care  of 
his  own  safety  can  authorize  the  owner  of  the  strait  to  make  use 
of  certain  precautions,  and  to  require  certain  formalities,  com- 
monly established  by  the  custom  of  nations.  He  has  a  ri^t  to 
levy  a  moderate  tax  on  the  vessels  that  pass,  partly  on  account 
of  the  inconvenience  they  give  him,  by  obliging  him  to  be  on  his 
guard — partly  as  a  return  for  the  safety  he  procures  them  by 
protecting  them  from  their  enemies  by  keeping  pirates  at  a  dis- 
tance, and  by  defrajring  the  expense  attendant  on  the  support  of 
light-houses,  sea-marks,  and  other  things  necessary  to  the  safety 
of  mariners.  Thus,  the  king  of  Denmark  requires  a  custom  at 
the  straits  of  the  Sound.    Such  right  ought  to  be  founded  on  the 
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same  reasoncr,  and  subject  to  the  same  rules,  as  the  tolls  estab- 
lished on  land,  or  on  a  river.  (See  §§  103  and  104.) 

It  is  necessary  to  mention  the  right  to  wrecks — ^a  right  which 
waa  the  wretched  offspring  of  barbarism,  and  which  has  almost 
everywhere  fortunately  disappeared  with  it»  parent.  Justice 
and  humanity  cannot  allow  of  it,  except  in  those  cases  only  where 
the  proprietors  of  the  effects  saved  from  a  wreck  cannot  possibly 
be  discovered.  In  such  cases,  those  effects  belong  to  the  person 
who  is  the  first  to  take  possession  of  them,  or  to  the  sovereign,  if 
the  law  reserves  them  for  him. 

If  a  sea  is  entirely  enclosed  by  the  territories  of  a  nation,  and 
has  no  other  communication  with  the  ocean  than  by  a  channel  of 
which  that  nation  may  take  possession,  it  appears  that  such  a 
sea  is  no  less  capable  of  being  occupied,  and  becoming  property, 
than  the  land;  and  it  ought  to  follow  the  fate  of  the  country  that 
surrounds  it  The  Mediterranean,  in  former  times,  was  abso- 
lutely enclosed  within  the  territories  of  the  Romans;  and  that 
people,  by  rendenlig  themselves  masters  of  the  strait  which  joins 
it  to  the  ocean,  might  subject  the  Mediterranean  to  their  empire, 
and  assume  the  dominion  over  it.  They  did  not,  by  such  pro- 
cedure, injure  the  rights  of  other  nations;  a  particular  sea  being 
manifestly  designed  by  nature  for  the  use  of  the  countries  and 
nations  that  surround  it.  Besides,  by  barring  the  entrance  of 
the  Mediterranean  against  all  suspected  vessels,  the  Romans,  by 
one  single  stroke,  secured  the  immense  extent  of  their  coasts :  and 
this  reason  was  sufScient  to  authorize  them  to  take  possession  of 
it.  And,  as  it  had  absolutely  no  communication  but  with  the 
states  which  belonged  to  them,  they  were  at  liberty  to  permit  or 
prohibit  the  entrance  into  it,  in  the  same  manner  as  into  any  of 
their  towns  or  provinces. 

When  a  nation  takes  possession  of  certain  parts  of  the  sea,  it 
takes  possession  of  the  empire  over  them,  as  well  as  of  the  do- 
main, on  the  same  principle  which  we  advanced  in  treating  of 
the  land  (§  205).  These  parts  of  the  sea  are  within  the  jurisdic- 
tion of  the  nation,  and  a  part  of  its  territory :  the  sovereign  com- 
mands there;  he  makes  laws,  and  may  punish  those  who  violate 
them ;  in  a  word,  he  has  the  same  rights  there  as  on  land,  and,  in 
general,  every  right  which  the  laws  of  the  state  allow  him. 

It  is,  however,  true  that  the  empire  and  the  domain,  or  projh 
erty,  are  not  inseparable  in  their  own  nature,  even  in  a  sovereign 
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state.  As  a  nation  may  possess  the  domain  or  property  of  a 
tract  of  land  or  sea,  without  having  the  sovereignty  of  it,  so  it 
may  likewise  happen  that  she  sh^l  possess  the  sovereignty  of  a 
place,  of  which  the  property  or  the  domain,  with  respect  to  use, 
belongs  to  some  other  nation.  But  it  is  always  presumed,  that, 
when  a  nation  possesses  the  useful  domain  of  any  place  whatso- 
ever, she  has  also  the  higher  domain  and  empire,  or  the  sover- 
eignty (§  205).  We  cannot,  however,  from  the  possession  of  the 
empire,  infer,  with  equal  probability,  a  coexistent  possession  of 
the  useful  domain;  for,  a  nation  may  have  good  reasons  for 
claiming  the  empire  over  a  country,  and  particularly  over  a 
tract  of  sea,  without  pretending  to  have  any  property  in  it,  or 
any  useful  domain.  The  English  have  never  claimed  the  prop- 
erty of  all  the  seas  over  which  they  have  claimed  the  empire. 

This  is  all  we  have  to  say  in  this  first  book.  A  more  minute 
detail  of  the  duties  and  rights  of  a  nation,  considered  in  herself, 
would  lead  us  too  far.  Such  detail  must,  as  we  have  already 
observed,  be  sought  for  in  particular  treatises  on  the  public  and 
political  law.  We  are  very  far  from  flattering  ourselves  that 
we  have  omitted  no  important  article;  this  is  a  slight  sketch  of 
an  immense  picture :  but  an  intelligent  reader  will  without  diffi- 
culty supply  all  our  omissions  by  making  a  proper  application 
of  the  general  principles :  we  have  taken  the  utmost  care  solidly 
to  establish  those  principles,  and  to  develop  them  with  precision 
and  perspicuity. 
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CHAPTER  VIL 

OF  THE  ORIGIN  AND  EFFECT  OF  THE  MONROE  DOCTRINE.* 

[Extract  from  Lecture  on  ''American  Diplomacy,"  by  Hon.  Gushman 
K.  Davis,  delivered  May  27, 1895.— Davis'  Int.  Law,  Appendix  B.] 

The  Monroe  doctrine  has  recently  been  brought  into  general 
consideration  by  the  action  of  Great  Britain  toward  the  repub- 
lics of  Venezuela  and  Nicaragua.  It  was  expressed  by  President 
Monroe  in  his  annual  me&ssage  in  1823.  It  did  not  originate  from 
any  cause  then  operative  in  this  hemisphere.  It  was  a  conse- 
quence of  European  aggression  intended  for  the  Spanish  Ameri- 
can republics.  This  fact  should  always  be  borne  in  mind  in  con- 
struing that  famous  declaration. 

Immediately  upon  the  expulsion  of  the  Bourbons  from  Spain 
in  1807,  and  the  accession  of  Joseph  Bonaparte  to  the  throne  of 
that  kingdom,  the  power  of  Spain  over  her  dependencies  in  the 
New  World  ceased  almost  entirely.  Allegiance  was  merely  a 
matter  of  choice,  and  the  consequence  was  that  every  Spanish 
colony  declared  its  independence,  and  each  instituted  a  republi- 
can form  of  government  on  the  model  of  the  United  States.  In 
1814,  the  Bourbons  returned  to  power  in  Spain.  She  or  any 
other  European  power  had  never  recognized  these  republics,  and 
the  consequence  was  that  Spain  made  feeble  efforts  to  reduce 
them  to  submission,  and  wars  of  atrocious  cruelty  were  waged 
for  a  number  of  years.  The  final  overthrow  of  Napoleon  in  1815 
enabled  the  allied  sovereigns  to  complete  the  plans  which  they 
had  begun  at  the  congress  of  Vienna  in  the  previous  year.  These 
plans  were  to  dismember  and  repartition  Europe,  and  by  an  alli- 
ance perpetuate  the  enforced  repose  of  the  chained  people  in 
the  position  in  which  the  autocrats,  who  inveighed  so  loudly 
against  the  rapacity  of  Napoleon,  had  placed  them,  Aecordiugly 
at  Paris,  in  September,  1815,  the  emperors  of  Russia,  Austria, 
and  the  king  of  Prussia  entered  into  a  compact  signed  by  them- 
selves, and  not  by  any  ministers  acting  for  them.  It  wa^  called 
the  '*Holy  Alliance,"  from  the  blasphemous  assumption  of  its 
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leading  pretext.  That  pretext  was  the  subordination  of  i>olitic8 
to  the  Christian  religion.  These  despots  incorporated  themselves 
into  the  Christian  religion.  England  did  not  formally  join  in  this 
compact,  signed,  as  it  had  been,  by  monarchs  themselves,  and  not 
by  diplomatic  ministers,  for  the  reason  that  the  sovereign  of  Eng- 
land can  act  only  through  his  ministers.  But  the  prince  regent 
approved  it  He  was  represented  at  the  several  congresses  of  these 
apostolic  tyrants.  Castlereagh  was  their  delight,  confederate, 
counselor,  and  tool,  and  he  was  the  tie  which  bound  Great  Britain 
to  the  confederacy.  Castlereagh  died,  and  Canning  succeeded  him 
as  foreign  secretary.  In  1820,  the  patriots  of  Spain,  by  a  success- 
ful revolution,  compelled  King  Ferdinand  to  proclaim  the  consti- 
tution of  1812 — Napoleon's  constitution,  who  was  then  dying  at 
St.  Helena,  and  who  had  left  every  government  he  ever  adminis- 
tered better  than  it  was  when  he  took  it.  This  enforced  liberalism 
alarmd  the  tyrants.  They  assembled  at  Verona  in  1822.  France 
was  preparing  to  invade  Spain — one  Bourbon  was  to  help  an- 
other Bourbon  to  revoke  Napoleon's  constitution.  Mr.  Canning 
took  high  ground,  and  objected  that  the  Spanish  people  ought 
not  to  be  coerced  into  the  deprivation  of  their  regained  constitu- 
tion. This  was  plausible,  but  it  was  mere  pretext.  The  true 
reason  was  that  England  was  disturbed  at  the  diifting  balance 
of  power  in  Europe.  The  members  of  the  Holy  Alliance  were 
encouraging  the  Bourbons  of  France  and  Spain,  and  the  question 
at  London  was,  where  was  England  under  such  conditions? 
France,  having  overrun  Spain,  proposed  to  assist  her  in  recon- 
quering her  former  possessions  in  the  New  World.  This  was 
another  kicking  of  the  beam  of  the  balance  of  power.  So  Can- 
ning objected.  He  declared  that  if  France  should,  in  the  course 
of  the  war,  capture  any  of  the  colonies,  it  would  be  necessary  for 
all  parties  to  know  that  the  British  government  considered  the 
separation  of  the  colonies  from  Spain  to  have  been  effected  to 
such  a  degree  that  it  would  not  tolerate  for  an  instant  any  ces- 
sion  to  France  which  Spain  might  make  of  colonies  over  which 
she  did  not  exercise  a  direct  and  positive  influence,  and  would 
not  allow  any  third  power  to  attack  or  reconquer  them  for  Spain. 
In  all  this,  England  was  wholly  selfish.  It  was  a  mere  struggle 
by  her  to  preserve  the  equilibrium  of  power  in  Europe  by  weak- 
ening France  and  Spain.  And  when  it  was  all  over,  and  France 
and  Spain  had  been  thwarted  in  their  designs  of  trans-Atlantio 
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conquest,  Canning  said:  ''I  sought  materials  of  compensation 
in  another  hemisphere I  called  the  new  world  into  exis- 
tence to  render  the  balance  of  the  old." 

In  doing  this,  England  needed  aid.  She  stood  alone.  The 
great  powers  of  Europe  were  against  her.  Canning  resolved  to 
appeal  to  the  legitimate  interests  of  the  United  States,  who  occu- 
pied a  higher  plane  than  England.  He  wrote  to  Mr.  Rush,  our 
minister  at  London,  that  the  United  States  ought  to  take  a  de- 
cided ground  against  the  intervention  of  the  Holy  Alliance  in 
South  America.  Before  announcing  his  declaration,  Mr.  Mon- 
roe took  the  written  advice  of  Thomas  Jefferson  and  James  Madi- 
son. They  advised  him  to  do  what  he  did,  and  the  letter  of  Jef- 
ferson plainly  shows  that  he  was  counseling  no  paper  fulmina- 
tion,  but  meant  that  warlike  force  should  be  employed  whenever 
necessary  to  enforce  the  doctrine  which  he  recommended. 
President  Monroe's  message  was  sent  to  congress  in  December, 
1823. 

The  doctrine  is  stated  in  the  following  words:  **In  the  dis- 
cussions to  which  this  interest  has  given  rise,  and  in  the  arrange- 
ments by  which  they  may  terminate,  the  occasion  has  been 
deemed  proper  for  asserting,  as  a  principle  in  which  the  rights 
and  interests  of  the  United  States  are  involved,  that  the  Ameri- 
can continents,  by  the  free  and  independent  ccmdition  which 
they  have  assumed  and  maintained,  are  henceforth  not  to  be  con- 
sidered as  subjects  for  future  colonization  by  any  European 

powers We  owe  it,  therefore,  to  candor  and  to  the  amicable 

relations  existing  between  the  United  States  and  those  powers,  to 
declare  that  we  should  consider  any  attempt  on  their  part  to  ex- 
tend their  system  to  any  portion  of  this  hemisphere  as  dangerous 
to  our  peace  and  safety.  With  the  existing  colonies  and  depend- 
encies we  have  not  interfered,  and  shall  not  interfere.  But  with 
the  governments  who  have  declared  their  independence  and  main- 
tained it,  and  whose  independence  we  have,  on  great  considera- 
tion and  on  just  principles,  acknowledged,  we  could  not  view 
any  interposition  for  the  purpose  of  opposing  them,  or  control!, 
ing  in  any  other  manner  their  destiny,  by  any  European  power, 
in  any  other  light  than  as  the  manifestation  of  an  unfriendly 
disposition  toward  the  United  States." 

The  effect  of  this  declaration  was  immediate.  The  designs  of 
France,  Spain,  and  the  Holy  Alliance  collapsed.    England  had 
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then  fatally  wounded  the  Alliance  itself,  and  had  restored  the 
balance  of  European  power  to  equilibrium.  She  cared  nothing 
for  republican  institutions  on  the  western  hemisphere.  In  fact, 
Mr.  Canning,  while  he  was  identifying  American  with  English 
action,  wrote  to  the  British  minister  in  Spain,  referring  to  the 
ephemeral  monarchy  of  Iturbide  in  Mexico,  and  to  the  empire 
recently  established  in  Brazil  by  the  house  of  Braganza,  which 
fled  from  Portugal  to  its  colonial  possession  when  the  army  of 
Napoleon  came  in  sight  of  Lisbon:  ''Monarchy  in  Mexico  and 
monarchy  in  Brazil  would  cure  the  evils  of  universal  democracy, 
and  prevent  the  drawing  of  demarkation  which  I  most  dread — 
America  versi^  Europe." 

With  the  notable  exception  of  the  invasion  of  Mexico  by 
France,  England,  and  Spain,  and  the  further  general  exception 
of  Great  Britain,  the  Monroe  declaration  as  it  was  plainly  made, 
and  is  commonly  understood,  haa  been  respected  by  the  nations 
of  Europe  from  the  date  of  its  promulgation.  While  it  was 
called  forth  by  the  existing  condition  of  a  threatened  invasion 
Ox  the  Spanish  American  republics  by  France  and  Spain,  its 
terms  are  not  limited  to  that  occasion.  They  are  general,  and 
are  thus  applicable  to  similar  conditions  whenever  they  shall 
recur.  They  are  expressed  by  the  diplomatic  formula  by  which 
nations  notify  each  other  of  the  consequences  that  may  be  ex- 
pected when  the  provocation  given  is  deemed  to  be,  in  the  lan- 
guage of  President  Monroe,  ''dangerous  to  the  peace  and  safety" 
of  the  notifying  power.  The  question  is  whether  this  declaration 
was  anything  more  than  a  mere  flaiv^  vocis — ^the  breath  of  a 
word — when  it  was  made,  or  at  any  time  since,  or  whether  it  was 
and  remains  an  announcement  that  the  United  States  would  con- 
sider itself  free  to  judge  of  danger  to  its  peace  and  safety  in 
that  present  case,  or  any  similar  case  thereafter,  and,  if  it  deemed 
necessary,  to  avert  or  quell  the  inimical  acts  by  all  its  powers, 
including  that  of  war.  That  it  was  the  latter,  I  think  cannot  be 
reasonably  doubted.  That  Mr.  Jefferson  so  thought  is  very  plain 
from  his  letter  to  President  Monroe.  The  occasion  which  in- 
voked it  was  a  threatened  war — "war  in  procinct,"  as  Milton 
expressed  it.  Monroe  and  Canning  both  threatened  warlike  re- 
sistance. 

Mr.  Webster  thought  the  declaration  meant  force  if  necessary, 
for  he  said  in  1826,  in  the  debate  upon  the  Panama  congren: 
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*^It  ifl  doubtless  true,  as  I  took  occasion  to  observe  the  other  day, 
that  this  declaration  must  be  considered  as  founded  on  our  rights, 
and  to  spring  mainly  from  a  regard  to  their  preservation.  It 
did  not  commit  us,  at  all  events,  to  take  up  arms  at  any  indica- 
tion of  hostile  feeling  by  the  powers  of  Europe  towards  South 
America.  If,  for  example,  all  the  states  of  Europe  had  refused 
to  trade  with  South  America  until  her  states  should  return  to 
her  former  allegiance,  that  would  have  furnished  no  cause  of 
interference  to  us.  Or  if  an  armament  had  been  furnished  by 
the  allies  to  act  against  provinces  the  most  remote  from  us,,  as 
Chili  or  Argentine  Republic,  the  distance  of  the  scene  of  action 
diminishing  our  apprehensions  of  danger,  or  diminishing  also 
our  means  of  effective  interposition,  might  still  have  left  us  to 
content  ourselves  with  remonstrance.  But  a  very  different  case 
would  have  arisen  if  an  army  equipped  and  maintained  by  these 
powers  had  been  landed  on  the  shores  of  the  Gulf  of  Mexico,  and 
commenced  the  war  in  our  immediate  neighborhood.  Such  an 
event  might  justly  be  regarded  as  dangerous  to  ourselves,  and  on 
that  groimd  call  for  decided  and  immediate  interference  by  us." 
When  these  words  were  spoken,  steam  or  electricity  had  not  be- 
grun  the  oceanic  transference  of  intelligence  and  matter.  They 
were  spoken  nearly  twenty-five  years  before  we  acquired  Cali- 
fornia. Our  interests  on  the  coast  of  the  Pacific  were  then  slight, 
and  as  to  them  there  was  nothing  to  be  feared.  The  Nicaraguan 
canal  was  deemed  a  chimera.  But  under  existing  conditions,  it 
cannot  be  thought  that  Mr.  Webster  would  use  the  illustration 
which  he  employed  in  case  of  an  attack  upon  Chili  or  Argentine 
Republic,  or  that  he  would  at  that  day  consider  Nicaragua  or 
Venezuela  as  he  then  did  the  other  states. 

The  Monroe  doctrine  was  not  a  pledge  that  the  United  States 
would  engage  in  hostilities  whenever  a  Spanish  American  repub- 
lic should  be  at  war  with  a  European  power,  and  be  invaded 
by  it.  Such  a  construction  would  enable  any  of  the  republics 
to  involve  the  United  States  in  any  war  which  the  former  might 
provoke. 

They  who  are  pleased  to  consider  this  declaration  a  mere  placa^ 
tory  piece  of  phraseology,  with  no  action  in  it,  say  that  the  policy 
was  never  enacted  by  any  statute  of  the  United  States,  or  de- 
clared by  any  resolution  of  congress.  This  is  true,  but  the  in- 
ference therefrom  is  not  that  the  declaration  has  no  force.    It 
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was  the  administrative  act  of  the  department  which  conducts  oar 
foreign  relations.  It  has  never  been  retracted  or  even  qualified. 
It  has  been  reasserted  many  times.  More  than  all,  it  has  been 
adopted  by  the  American  people,  and  held  to  by  them  for  more 
than  seventy  years.  Washington's  principles  as  to  our  relations 
with  European  powers  were  never  enacted  into  laws.  I  do  not 
recall  that  they  were  ever  adopted  by  congress.  Yet  who  will 
doubt  their  validity  and  efficiency  after  the  lapse  of  the  many 
years  during  which  they  have  guided  presidents  and  cabinets 
and  congress,  and  have  been  the  settled  convictions  of  three  gen- 
erations of  the  American  people? 

English  Attitude  Toward  the  Monroe  Doctrine. 

Oreat  Britain  has  never  respected  the  Monroe  doctrine  except 
by  abstaining  when  she  thought  it  imprudent  to  violate  it.  She 
has  expanded  to  a  colony  of  7,500  square  miles  what  was,  in  1850, 
when  the  Clayton-Bulwer  treaty  was  signed,  a  mere  squatter 
settlement  of  trespassing  wood  choppers  on  the  coast  of  Hon- 
duras. The  map  will  show  the  importance  of  this  encroachment 
as  regards  the  entire  Oulf  of  Mexico  and  the  Atlantic  outlet  of 
the  proposed  Nicaragua  ship  canal.  This  has  been  done  by  en- 
croachments westward  upon  Honduras,  and  England  still  asserts 
that  her  western  boundary  has  not  yet  been  settled.  This  gov- 
ernment should  question  her  right  to  maintain  that  colony. 

The  events  at  Corinto  in  Nicaragua  are  recent  and  well  known. 
For  a  trifling  oflfense  to  her  dignity,  which  was  either  wholly 
denied  or  greatly  palliated  by  the  statement  of  Nicaragua,  which 
was  committed  during  a  time  of  revolutionary  excitement,  Great 
Britain  fined  that  weak  and  poverty  stricken  republic  $75,000, 
and  demanded  immediate  payment  in  gold.  It  was  in  vain  that 
Nicaragua  pleaded  for  arbitration.  It  was  in  vain  that  she 
asked  for  time  to  pay  the  money,  arbitration  having  been 
refused.  In  default  of  immediate  payment,  the  British  ships  of 
war  appear  in  Corinto.  British  troops  take  possession  of  the 
town.  The  British  flag  floats  over  Nicaraguan  soil,  and  this  armed 
occupation  continues  until,  it  is  said,  Costa  Rica,  San  Salvador, 
Guatemala,  the  little  brothers  of  that  family  of  republics,  con- 
tribute what  pocket  money  they  have  to  get  the  burly,  blustering 
intruder  out  of  the  house.    Of  course  the  pretext  was  that  Bng- 
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land  has  the  right  to  make  war  upon  ^caragaa,  and  that  her 
seizure  of  a  portion  of  its  territory,  to  hold  it  and  govern  it  nntil 
the  fine  is  paid,  is  not  an  infraction  of  the  Monroe  doctrine.  But, 
all  things  considered,  the  nature  of  the  grievance,  the  brutality 
of  the  reprisal,  the  refusal  to  arbitrate  or  to  give  time  to  pay, 
the  actual  seizure  of  territory,  the  position  of  Great  Britain  on 
the  Atlantic  coast  as  to  the  Nicaragua  canal,  her  position  at 
Corinto,  on  the  Pacific,  as  to  the  same  work,  the  great  invest- 
ments of  American  capital  in  that  enterprise,  the  successful  con- 
tinuation of  which  greatly  depends  upon  political  stability  in 
Nicaragua;  considering  also  what  Great  Britain  is  doing  in 
Venezuela  at  the  mouth  of  the  Orinoco  looking  noith  to  the 
canal,  her  possessions  in  Jamaica  and  the  Windward  Islands 
completely  commanding  it, — ^it  is  my  opinion  that  the  seizure  of 
Corinto  was  ''dangerous  to  our  peace  and  safety,"  and  should 
have  been  prevented. 

The  Venezuela  Case. 

The  aggressions  of  Great  Britain  upon  Venezuela  have  been 
continuously  perpetrated  for  nearly  fifty  years.  They  have  been 
80  flagrant,  imperious,  and  uncompromising  that  diplomatic  re- 
lations have  not  existed  between  those  countries  since  1887.  The 
story  must  be  briefly  sketched,  for  it  is  too  long  and  complex  to 
be  given  here  in  detail.  As  laid  down  in  all  American  atlases, 
British  Guiana  is  a  narrow  territory  fronting  north  on  the  At- 
lantic ocean,  bounded  on  the  west  by  a  line  between  it  and 
Venezuela,  which  reaches  the  ocean  at  a  point  far  east  of  the 
mouth  of  the  Orinoco  river,  which  for  many  hundreds  of  miles 
flows  entirely  through  Venezuelan  territory,  and  empties  into 
the  ocean  within  such  territory.  The  Dutch  held  title  to  Guiana 
under  cession  from  Spain,  and  in  1814  ceded  to  England  that 
portion  which  is  now  British  Guiana.  There  was  then  little  or 
no  question  as  to  the  boundary  between  the  ceded  country  and 
Venezuela.  About  the  year  1840,  however.  Great  Britain  began 
to  assert  claims,  and  to  follow  up  such  assertions  by  gradual 
occupancy,  until  at  the  present  time  she  claims  the  territory  for 
several  hundred  miles  up  to  a  line  running  with  the  south  or 
east  bank  of  the  Orinoco,  and  a  short  distance  from  it.  The  two 
nations  have  been  disputing  as  to  various  boundaries  for  more 
than  fifty  years,  and  during  nearly  every  year  of  the  contention 
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Great  Britain  lias  changed  and  enlarged  her  claim,  until  ahe  now 
stands  upon  her  present  exorbitant  demand  of  about  two-thirds 
of  Venezuela  south  and  east  of  the  Orinoco.  It  reduces  the  area 
of  Venezuela  by  about  one-third,  or  by  at  least  70,000  square 
miles.  A  map  showing  the  various  boundary  lines  up  to  which 
England  has  claimed  is  perfectly  bewildering  in  its  number  and 
changes  of  asserted  boundary,  but  it  is  perfectly  dear  that  her 
demands  have  been  progressive  and  expansive.  Venezuela  has 
been  powerless  to  resist,  and  has  over  and  over  again  offered  to 
submit  the  question  to  arbitration.  The  United  States  has  re- 
quested Great  Britain  to  consent  to  settle  the  question  in  that 
way.  She  has  always  refused,  and  has  continued  her  encroach- 
ments. 

The  Orinoco  is,  with  its  affluents,  one  of  the  greatest  systems 
of  river  navigation  on  the  planet.  A  fort  and  naval  station  at 
its  mouth  will  conunand  the  entire  system.  It  reaches  all  of 
South  America  north  of  the  Amazon  and  east  of  the  Andes,  and 
actually  communicates  with  the  navigable  waters  of  the  Amazon 
and  thus  with  the  entire  system  of  that  river.  The  mouth  of  the 
Orinoco  river  is  the  key  to  one-third  of  the  entire  South  Ameri- 
can continent,  and  England's  hand  is  upon  the  key.  In  a  mili- 
tary sense.  Great  Britain  proposes  to  flank  and  take  in  reserve 
one-third  of  South  America.  The  significance  of  this  to  our 
interests  and  safety  cannot  be  doubted. 

Venezuela  is  our  nearest  South  American  neighbor.  Its  capital 
is  six  days'  journey  from  Washington.  The  mouth  of  the  Ori- 
noco is  about  five  days'  sail  from  New  York.  Our  commercial 
relations  with  Venezuela  are  most  encouraging,  and  are  increas- 
ing in  value.  Her  coast  fronts  towards  the  Gulf  of  Mexico, 
Jamaica,  the  Windward  Islands,  and  the  outlet  of  the  proposed 
Nicaragua  canal.  Considering  this  situation  and  the  other  facts 
to  which  I  adverted  in  relation  to  the  seizure  of  Corinto,  I  say 
most  confidently  that  the  United  States  ought  to  interfere  in  this 
business,  or  formally  and  by  proclamation  abandon  the  Monroe 
doctrine  as  a  scarecrow  which  will  no  longer  frighten.  Would 
that  we  could  hear  the  opinions  of  James  Monroe,  John  Quincy 
Adams,  Thomas  Jefferson,  Daniel  Webster,  William  H.  Seward, 
and  James  G.  Blaine  upon  our  power,  our  right,  and  our  duty 
in  the  present  situation. 
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The  Invasion  of  Mexico. 

On  the  31st  day  of  October,  1861,  England,  Prance,  and  Spain 
entered  into  a  treaty  convention  at  London,  by  which  these  three 
powers  agreed  to  invade  the  republic  of  Mexico.  The  pretext 
was  to  obtain  reparation  for  certain  pecuniary  claims  of  their 
subjects,  and  to  chastise  Mexico  for  certain  alleged  diplomatic 
indignities.  The  real  purpose  was  to  overthrow  the  government 
of  Mexico.  It  was  the  Holy  Alliance  come  again.  The  time  was 
thought  to  be  propitious  for  such  an  undertaking.  It  was  in  the 
first  onset  of  our  Civil  War,  when  the  supporters  of  every  mon- 
archy in  Europe  excepting  Russia  hoped  and  believed  that  the 
United  States  was  in  process  of  dismemberment.  Louis  Napoleon 
had  been  rhapsodizing  about  the  supremacy  of  the  so-called  Latin 
races.  The  statesmen  of  England,  with  the  exception  of  John 
Bright  and  a  few  others,  were  expressing,  with  an  exultation 
that  they  scarcely  attempted  to  conceal,  their  conviction  that  the 
Union  was  a  thing  of  the  past.  There  was  in  plain  sight  much 
besides  Mexico  to  tempt  invasion.  Texas  was  valuable,  and  was 
distant  from  the  populous  portions  of  the  Southern  Confederacy. 
California  was  12,000  miles  distant  by  way  of  Cape  Horn  from 
the  capital  of  the  United  States,  and  was  nearly  equally  divided 
on  the  question  of  loyalty  to  the  Union.  To  the  south  was  all 
Central  and  South  America,  vulnerable  by  way  of  both  oceans 
to  any  great  naval  and  military  power  that  might  hold  both  the 
coasts  of  Mexico. 

The  invasion  took  place.  After  a  short  time,  by  reason  of 
disagreements  among  the  powers,  Spain  and  England  withdrew 
their  forces,  and  France  proceeded  alone  in  the  invasion.  The 
case  supposed  by  Daniel  Webster  had  happened.  It  proceeded 
in  its  development  until  the  republic  of  Mexico  ceased  to  exist, 
and  a  scion  of  the  house  of  Hapsburgh  became  the  emperor  of 
that  country.  What  was  the  United  States  to  dot  What  could 
it  do?  Its  navy  was  small  and  inefficient.  Every  man  and  every 
dollar  it  had  were  none  too  many  for  the  domestic  war  in  which 
it  was  engaged.  There  was  Canada  with  her  three  millions  of 
unfriendly  people  on  our  northern  boundary.  Great  Britain  had 
recently  brought  us  to  our  knees  in  the  affair  of  the  seizure  of 
the  Trent  by  the  San  Jacinto,  and  the  capture  of  the  Confed- 
erate agents,  Mason  and  SlidelL    This  country  could  do  nothing 
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but  temporize,  protest  faintlj,  threaten  timidly,  and  wait.  The 
letters  of  Mr.  Seward  daring  this  period  are  frequently  eas^ 
uistical,  obscure  in  places,  temporizing,  yet  covertly,  and  some- 
times quite  openly,  significant  of  what  did  come  to  pass.  We 
waited.  The  rebellion  was  finally  quelled.  We  were  then  the 
paramount  military  and  naval  power  on  earth.  Th^  in  terms 
that  were  bland,  and  at  times  superciliously  courteous,  and  abo 
by  intimations  that  were  unofficial,  but  were  imperative,  the 
French  were  notified  that  they  must  evacuate  Mexico.  A  corps 
of  United  States  volunteers  was  sent  to  the  mouth  of  the  Bio 
Grande  and  opposite  Matamoras  to  expedite  the  departure  by 
their  presence.  I  am  proud  in  saying  that  my  own  regiment, 
fresh  from  the  capture  of  Mobile,  was  in  that  force.  The  French 
army  lay  at  Matamoras,  across  the  river,  and  the  interchange  of 
courtesies  was  frequent.  There  was  a  4th  of  July  celebraticm 
held  by  my  regiment,  to  which  many  French  officers  were  in- 
vited. They  came  in  their  most  gorgeous  uniforms,  and  the  con- 
trast with  the  plain  and  soiled  attire  of  their  hosts  was  most 
striking.  The  memories  of  Washington  and  LaFayette  were  duly 
commemorated.  By  the  time  the  day  was  over,  those  French 
officers  remembered  little  of  what  had  taken  place,  but  the  next 
day's  recovery  brought  a  return  of  recollections,  which,  I  venture 
to  say,  were  abiding. 

It  has  been  sometimes  asserted  that  the  United  States  in  the 
Mexican  incident  did  not  assert  the  Monroe  doctrine.  Nothing 
can  be  further  from  the  fact.  In  our  most  adverse  moments  dur- 
ing the  controversy,  while  Secretary  Seward,  like  a  blown  pugilist, 
was  sparring  for  wind,  his  language  was  at  times  very  explicit, 
and  wholly  referable  to  the  famous  declaration.  On  March  3, 
1862,  he  wrote  to  Mr.  Adams,  our  minister  at  Liondon,  as  follows: 
^'The  president,  however,  deems  it  his  duty  to  express  to  the 
allies  in  all  candor  and  frankness  the  opinion  that  no  monarchical 
government  which  could  be  founded  in  Mexico,  in  the  presence 
of  foreign  navies  and  armies  in  the  waters  and  upon  the  soil 
of  Mexico,  would  have  any  prospect  of  security  or  permanence.'' 
On  September  26,  1863,  he  advised  Louis  Napoleon  as  follows: 
'*Nor  do  the  United  States  deny  that,  in  their  opinion,  their  own 
safety  and  the  cheerful  destiny  to  which  they  aspire  are  inti- 
mately dependent  on  the  continuance  of  free  republican  institu- 
tions throughout  America.    They  have  submitted  their  opinions 


Digitized  by 


Google 


THB  MONROE  DOCTRINB  111 

to  the  emperor  of  France,  on  proper  occasions,  as  worthy  of  his 
serious  consideration  in  determining  how  he  would  conduct  and 
dose  what  might  prove  a  successful  war  in  Mexico.  Nor  is  it 
necessary  to  p^tice  reserve  upon  the  point  that,  if  France 
should,  upon  due  consideration^  determine  to  adopt  a  policy  in 
Mexico  adverse  to  the  American  opinions  and  sentiments  which 
I  have  described,  that  policy  would  probably  scatter  seeds  which 
would  be  fruitful  of  jealousies  which  might  ultimately  ripen  into 
collision  between  France  and  the  United  States  and  other  Ameri- 
can republics." 

On  April  4,  1864,  it  was  resolved  unanimously  by  the  house 
of  representatives  ''that  the  congress  of  the  United  States  are 
unwilling,  by  silence,  to  have  the  nations  of  the  world  under  the 
impression  that  they  are  indifferent  spectators  of  the  deplorable 
events  now  transpiring  in  the  republic  of  Mexico,  and  that  they 
think  it  fit  to  declare  that  it  does  not  accord  with  the  policy  of 
the  United  States  to  acknowledge  any  monarchical  government 
erected  on  the  ruins  of  any  republican  government  in  America 
under  the  auspices  of  any  European  power." 
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CHAPTER  VUL 

OF  THE  ESTABLISHMENT  OF  EMBASSIES  AND  CONSULATES.* 

[Book  IV,  Chap.  V,  of  Vattd's  Law  of  Nations.] 

OP  THB  BIQHT  OP  BMBASST,  OB  THE  BIGHT  OP  SBNDIKQ  AND 
BBGEIVINO  PUBLIC  MINISTEBS. 

It  is  necessary  that  nations  should  treat  and  hold  intercourse 
together,  in  order  to  promote  their  interests,— to  avoid  injuring 
each  other, — and  to  adjust  and  terminate  their  disputes.  And  as 
they  all  lie  under  the  indispensable  obligation  of  giving  their 
consent  and  concurrence  to  whatever  conduces  to  the  general  ad- 
vantage and  welfare  (Prelim.  §  13) — of  procuring  the  means  of 
accommodating  and  terminating  their  differences  (Book  II,  §  323, 
etc.) — and  as  each  has  a  right  to  everything  which  her  preserva- 
tion requires  (Book  I,  §  18) — ^to  everjrthing  which  can  promote 
her  perfection  without  injuring  others  (lb.  §23),  as  also  to  the 
necessary  means  of  fulfilling  her  duties, — ^it  results  from  the 
premises,  that  each  nation  is  at  once  possessed  of  the  right  to 
treat  and  communicate  with  others,  and  bound  by  reciprocal  ob- 
ligation to  consent  to  such  communication  as  far  as  the  situation 
of  her  affairs  will  permit  her. 

But  nations  or  sovereign  states  do  not  treat  together  imme- 
diately: and  their  rulers  or  sovereigns  cannot  well  come  to  a 
personal  conference  in  order  to  treat  of  their  affairs.  Such 
interviews  would  often  be  impracticable;  and,  exclusive  of  de- 
lays, trouble,  expense,  and  so  many  other  inconveniences,  it  is 
rarely,  according  to  the  observation  of  Philip  de  CJommines,  that 
any  good  effect  could  be  expected  from  them.  The  only  ex- 
pedient, therefore,  which  remains  for  nations  and  sovereigns,  is 
to  communicate  and  treat  with  each  other  by  the  agency  of  pro- 
curators or  mandatories, — of  delegates  charged  with  their  com- 
mands, and  vested  with  their  powers, — ^that  is  to  say,  public 
ministers.    This  term,  in  its  more  extensive  and  general  sense, 


*See  Sec.  1988,  et.  seq.,  Vol.  12,  Cyclopedia  of  Law. 
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denotes  any  person  intrusted  with  the  management  of  public 
affairs,  but  is  more  particularly  understood  to  designate  one  who 
acts  in  such  capacity  at  a  foreign  court. 

At  present  there  are  several  ordeis  of  public  ministers,  and  in 
the  sequel  we  shall  speak  of  them;  but  whatever  difference  cus- 
tom has  introduced  between  them,  the  essential  character  is  com- 
mon to  them  all ;  I  mean  that  of  minister,  and,  in  some  sort,  repre^ 
sentative  of  a  foreign  power, — a  person  charged  with  the  com- 
mands of  that  power,  and  delegated  to  manage  his  affairs :  and 
that  quality  is  sufficient  for  our  present  purpose.* 

Every  sovereign  state  then  has  a  right  to  send  and  to  receive 
public  ministers;  for  they  are  necessary  instruments  in  the  man- 
agement of  those  affairs  which  sovereigns  have  to  transact  with 
each  other,  and  the  channels  of  that  correspondence  which  they 
have  a  right  to  carry  on.  In  the  first  chapter  of  this  work  may 
be  seen  who  are  those  sovereigns,  and  what  those  independent 
states,  that  are  entitled  to  rank  in  the  great  society  of  nations. 
They  ara  the  powers  to  whom  belongs  the  right  of  embassy. 

An  unequal  alliance,  or  even  a  treaty  of  protection,  not  being 
incompatible  with  sovereignty  (Book  I,  §§5,  6), — such  treaties 
do  not  of  themselves  deprive  a  state  of  the  right  of  sending  and 
receiving  public  ministers.  If  the  inferior  ally  or  the  party 
protected  has  not  expressly  renounced  the  right  of  entertaining 
connections  and  treating  with  other  powers,  he  necessarily  retains 
that  of  sending  ministers  to  them,  and  of  receiving  their  minis- 
ters in  turn.  The  same  rule  applies  to  such  vassals  and  tribu- 
taries as  are  not  subjects  (Book  I,  §§  7,  8). 
•        •        •        • 

Viceroys  and  chief  governors  of  a  sovereignty  or  remote  prov- 
ince have  frequently  the  right  of  sending  and  receiving  public 
ministers;  but,  in  that  particular,  they  act  in  the  name  and  by 
the  authority  of  the  sovereign  whom  they  represent,  and  whose 
rights  they  exercise.  That  entirely  depends  on  the  will  of  the 
master  by  whom  they  are  delegated.  The  viceroy  of  Naples,  the 
governors  of  Milan,  and  the  governors-general  of  the  Netherlands 
for  Spain,  were  invested  with  such  power. 

The  right  of  embassy,  like  all  the  other  rights  of  sovereignty, 


*Thi8  was  written  by  Vattel  prior  to  1815,  when  the  order  and  rank  of 
representatives  was  regulated  by  the  Allied  Powers. 


Digitized  by 


Google 


114  PUBUC  INTERNATIONAL  LAW 

originally  resides  in  the  nation  as  its  principal  and  primitive 
subject.  During  an  interregnum,  the  exercise  of  that  right  re- 
verts to  the  nation,  or  devolves  on  those  whom  the  laws  have  in- 
vested with  the  regency  of  the  state.  They  may  send  ministers 
in  the  same  manner  as  the  sovereign  used  to  do;  and  these  minis- 
ters possess  the  same  rights  as  were  enjoyed  by  those  of  the 
sovereign.  The  republic  of  Poland  sends  ambassadors  while  her 
throne  is  vacant :  nor  would  she  suffer  that  they  should  be  treated 
with  less  respect  and  consideration  than  those  who  are  sent  while 
she  has  a  king.  Cromwell  effectually  maintained  the  ambassadoiB 
of  England  in  the  same  rank  and  respectability  which  they  po8« 
sessed  under  the  regal  authorily. 

Such  being  the  rights  of  nations,  a  sovereign  who  attempts 
to  hinder  another  from  sending  and  receiving  public  ministers, 
does  him  an  injury,  and  offends  against  the  law  of  nations.  It 
is  attacking  a  nation  in  one  of  her  most  valuable  rights,  and 
disputing  her  title  to  that  which  nature  herself  gives  to  every 
independent  society ;  it  is  offering  an  insult  to  nations  in  general, 
and  tearing  asunder  the  ties  by  which  they  are  united. 

But  this  is  to  be  understood  only  of  a  time  of  peace:  war 
introduces  other  rights.  It  allows  us  to  cut  off  from  an  enemy 
all  his  resources,  and  to  hinder  him  from  sending  ministers  to 
solicit  assistance.  There  are  even  occasions  when  we  may  refuse 
a  passage  to  the  ministers  of  neutral  nations,  who  are  going 
to  our  enemy.  We  are  under  no  obligation  to  allow  them  an 
opportunity  of  perhaps  conveying  him  intelligence  of  a  momen- 
tous nature,  and  concerting  with  him  the  means  of  giving  him 
assistance,  &c.  This  admits  of  no  doubt,  for  instance,  in  the 
case  of  a  besieged  town.  No  right  can  authorize  the  minister 
of  a  neutral  power,  or  any  other  person  whatsoever,  to  enter  the 
place  without  the  besieger's  consent.  But,  in  order  to  avoid 
giving  offense  to  sovereigns,  good  reasons  must  be  alleged  for 
refusing  to  let  their  ministers  pass;  and  with  such  reasons  they 
must  rest  satisfied,  if  they  are  disposed  to  remain  neuter.  Some- 
times even  a  passage  is  refused  to  suspected  ministers  in  critical 
and  dubious  junctures,  although  there  do  not  exist  any  open  war. 
But  this  is  a  delicate  proceeding,  which,  if  not  justified  by  rea- 
sons that  are  perfectly  satisfactory,  produces  an  acrimony  that 
easily  degenerates  into  an  open  rupture. 

As  nations  are  obliged  to  correspond  together,  to  attend  to 
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the  proposals  and  demands  made  to  them,  to  keep  open  a 
free  and  safe  channel  of  communication  for  the  purpose  of 
mutually  understanding  each  other's  views  and  bringing  their 
disputes  to  an  accommodation,  a  sovereign  cannot,  without  very 
particular  reasons,  refuse  admitting  and  hearing  the  minister 
of  a  friendly  power,  or  of  one  with  whom  he  is  at  peace.  But 
in  case  there  be  reasons  for  not  admitting  him  into  the  heart  of 
the  country,  he  may  notify  to  him  that  he  will  send  proper  per- 
sons to  meet  him  at  an  appointed  pktce  on  the  frontier,  there  to 
hear  his  proposals.  It  then  becomes  the  foreign  minister's  duty 
to  stop  at  the  place  assigned :  it  is  sufScient  that  he  obtains  a  hear- 
ing ;  that  being  the  utmost  that  he  has  a  right  to  expect. 

The  obligation,  however,  does  not  extend  so  far  as  to  include 
that  of  suffering  at  all  times  the  residence  of  perpetual  ministers, 
who  are  desirous  of  remaining  at  the  sovereign's  court,  although 
they  have  no  business  to  transact  with  him.  It  is  natural,  indeed, 
and  perfectly  conformable  to  the  sentiments  which  nations  ought 
mutually  to  entertain  for  each  other,  that  a  friendly  reception 
should  be  given  to  those  resident  ministers,  when  there  is  no 
inconvenience  to  be  apprehended  from  their  stay.  But  if  there 
exist  any  substantial  reason  to  the  contrary,  the  advantage  of  the 
state  undoubtedly  claims  a  preference:  and  the  foreign  sover- 
eign cannot  take  it  amiss  if  his  minister  be  requested  to  withdraw, 
when  he  has  fulfilled  the  object  of  his  commission,  or  when  he  has 
no£  any  business  to  transact.  The  custom  of  keeping  every  where 
ministers  constantly  resident  is  now  so  firmly  established,  that 
whoever  should  refuse  to  conform  to  it,  must  allege  very  good 
reasons  for  his  conduct,  if  he  wishes  to  avoid  giving  offense. 
These  reasons  may  arise  from  particular  conjunctures :  but  there 
are  also  ordinary  reasons  ever  subsisting,  and  such  as  relate  to 
the  constitution  of  a  goverment  and  the  state  of  a  nation.  Repub- 
lics would  often  have  very  good  reasons  of  the  latter  kind,  to 
excuse  themselves  from  continually  suffering  the  residence  of 
foreign  ministers,  who  corrupt  the  citizens, — gain  them  over  to 
their  masters,  to  the  great  detriment  of  the  republic, — and  excite 
and  foment  parties  in  the  state,  &c.  And  even  though  no  other 
evil  should  arise  from  their  presence  than  that  of  inspiring  a 
nation,  originally  plain,  frugal,  and  virtuous,  with  a  taste  for 
luxury,  the  thirst  of  gain,  and  the  manners  of  courts, — ^that  alone 
would  be  more  than  sufficient  to  justify  the  conduct  of  wise  and 
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provident  rulers  in  dismissing  them.  The  Polish  government  is 
not  fond  of  resident  ministers;  and  indeed  their  intrigues  with 
the  members  of  the  diet  have  furnished  but  too  many  reasons 
for  keeping  them  at  a  distance.  In  the  war  of  1666,  a  nuncio 
publicly  complained,  in  the  open  diet,  of  the  French  ambassador's 
unnecessarily  prolonging  his  stay  in  Poland,  and  declared  that 
he  ought  to  be  considered  as  a  spy.  In  1668,  other  members  of 
that  body  moved  for  a  law  to  regulate  the  length  of  time  that 
an  ambassador  should  be  allowed  to  remain  in  the  kingdom. 

The  greater  the  calamities  of  war  are,  the  more  it  is  incum- 
bent on  nations  to  preserve  means  for  putting  an  end  to  it. 
Hence  it  becomes  necessary,  that,  even  in  the  midst  of  hostil- 
ities, they  be  at  liberty  to  send  ministers  to  each  other,  for  the 
purpose  of  making  overtures  of  peace,  or  proposals  tending  to 
moderate  the  transports  of  hostile  rage.  It  is  true,  indeed,  that 
the  minister  of  an  enemy  cannot  come  without  permission;  ac- 
cordingly, a  passport,  or  safe-conduct,  is  asked  for  him,  either 
through  the  intervention  of  some  common  friend,  or  by  one  of 
those  messengers  who  are  protecied  by  the  laws  of  war,  and  of 
whom  we  shall  speak  in  the  sequel — I  mean  a  trumpeter  or 
drummer.  It  is  true,  also,  that,  for  substantial  reasons,  the  safe- 
conduct  may  be  refused,  and  admission  denied  to  the  minister. 
But  this  liberty,  which  is  authorized  by  the  care  that  every  nation 
is  bound  to  bestow  on  her  own  safety,  is  no  bar  to  our  laying 
it  down  as  a  general  maxim,  that  we  are  not  to  refuse  admitting 
and  hearing  an  enemy's  minister;  that  is  to  say,  that  war  alone, 
and  of  itself,  is  not  a  sufBcient  reason  for  refusing  to  hear  any 
proposal  coming  from  an  enemy;  but  that,  to  warrant  such  re- 
fusal, there  must  exist  some  reason  of  a  particular  nature,  and 
which  rests  upon  very  good  grounds,  as,  for  instance,  when  an 
artful  and  designing  enemy  has,  by  his  own  conduct,  given  us  just 
cause  to  apprehend  that  his  only  intention,  in  sending  his  minis- 
ters and  making  proposals,  is  to  disunite  the  members  of  a  con- 
federacy, to  lull  them  into  security  by  holding  out  false  appear- 
ances of  peace,  and  then  to  overpower  them  by  surprise. 
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[Book  TV,  Chap.  VI,  of  Vattd's  Law  of  Nations.] 

OP  THE  SEVERAL  ORDERS  OF  PUBLIO  KINISTBRS — OF  THE  REPRESEN- 
TATIVE CHARACTER — AND  OF  THE  HONORS  DUE  TO  MINISTERS. 

In  former  days,  people  were  scarcelj  acquaiiited  with  more 
than  one  order  of  public  miniBters,  in  Latin  termed  legati,  which 
appellation  haa  been  rendered  by  that  of  "ambassadors.*'  But, 
when  courts  were  become  more  proud  and  at  the  same  time  more 
punctilious  in  the  article  of  ceremony,  and  especially  when  they 
had  introduced  the  idea  of  extending  the  minister's  representation 
even  to  that  of  his  master's  dignity,  it  was  thought  expedient  to 
employ  commissioners  of  less  exalted  nmk  on  certain  occasions, 
in  order  to  avoid  trouble,  expense,  and  disputes.  Louis  the 
Eleventh  of  France  was,  perhaps,  the  first  who  set  the  example. 
Thus,  several  orders  of  ministers  being  established,  more  or  less 
dignity  was  annexed  to  their  character,  and  proportionate  honors 
were  required  for  them. 

Every  minister,  in  some  measure,  represents  his  master,  as 
every  agent  or  delegate  represents  his  constituent.  But  this  rep- 
resentation relates  to  the  affairs  of  his  oiBce :  the  minister  repre- 
sents the  subject  in  whom  reside  the  rights  which  he  is  to  exercise, 
preserve,  and  assert — ^the  rights  respecting  which  he  is  to  treat 
in  his  master's  stead.  Although  such  representation  is  admitted 
in  a  general  view,  and  so  far  as  respects  the  essence  of  affairs,  it 
is  with  an  abstraction  of  the  dignity  of  the  constituent.  In 
process  of  time,  however,  princes  would  have  ministers  to  repre- 
sent them,  not  only  in  their  rights  and  in  the  transaction  of  their 
affairs,  but  also  in  their  dignity,  their  greatness,  and  their  pre- 
eminence. It  was,  no  doubt,  to  those  signal  occasions  of  state, 
those  ceremonies  for  which  ambassadors  are  sent,  as  for  instance, 
marriages,  that  this  custom  owes  its  origin.  But  so  exalted  a 
degree  of  dignity  in  the  minister  is  attended  with  considerable 
inconvenience  in  conducting  business,  and,  besides  occasioning 
trouble  and  embarrassment,  is  often  productive  of  difficulties  and 
disputes.  This  circumstance  has  given  birth  to  different  orders 
of  public  ministers,  and  various  degrees  of  representation.  Cus- 
tom has  established  three  principal  degrees.  What  is,  by  way  of 
pre-eminence,  called  the  representative  character,  is  the  faculty 
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possessed  by  the  minister,  of  representing  his  master  even  in  his 
very  person  and  dignity. 

The  representative  character,  so  termed  by  way  of  pre- 
eminence, or  in  contradistinction  to  other  kinds  of  represoi* 
tation,  constitutes  the  minister  of  the  first  rank  the  ambassador. 
It  places  him  above  all  other  ministers  who  are  not  invested 
with  the  same  character,  and  precludes  their  entering  into  compe- 
tition with  the  ambassador.  At  present  there  are  ambassadors 
ordinary  and  extraordinary:  but  this  is  no  more  than  an  acci- 
dental distinction,  merely  relative  to  the  subject  of  their  mission. 
Yet  almost  everywhere  some  difference  is  made  in  the  treatment 
of  these  different  ambassadors.  That,  however,  is  purely  matter 
of  custom. 

Envoys  are  not  invested  with  the  representative  character, 
properly  so  called,  or  in  the  first  degree.  They  are  ministers  of 
the  second  rank,  on  whom  their  master  was  willing  to  confer  a 
degree  of  dignity  and  respectability,  which,  without  being  on  a 
level  with  the  character  of  an  ambassador,  immediately  follows 
it,  and  yields  the  pre-eminence  to  it  alone.  There  are  also  envoys 
ordinary  and  extraordinary;  and  it  appears  to  be  the  intention 
of  princes  that  the  latter  should  be  held  in  greater  consideration. 
This  likewise  depends  on  custom. 

The  word  resident  formerly  related  only  to  the  continuance 
of  the  minister's  stay;  and  it  is  frequent,  in  history,  for  ambas- 
sadors in  ordinary  to  be  designated  by  the  simple  title  of  resi- 
dents. But,  since  the  practice  of  emjJloying  different  orders  of 
ministers  has  been  generally  established,  the  name  of  residents 
has  been  confined  to  ministers  of  a  third  order,  to  whose  character 
general  custom  has  annexed  a  lesser  degree  of  respectability.  The 
resident  does  not  represent  the  prince's  person  in  his  dignity, 
but  only  in  his  affairs.  His  representation  is  in  reality  of  the 
same  nature  as  that  of  the  envoy :  wherefore  we  often  term  him, 
as  well  as  the  envoy,  a  minister  of  the  second  order, — ^thus,  dis- 
tinguishing only  two  classes  of  public  ministers,  the  former  con- 
sisting of  ambassadors  who  are  invested  with  the  representative 
character  in  pre-eminence,  the  latter  comprising  all  other  minis- 
ters who  do  not  possess  that  exalted  character.  This  is  the  most 
necessary  distinction,  and,  indeed,  the  only  essential  one. 

Lastly,  a  custom  of  still  more  recent  origin  has  introduced  a 
new  kind  of  ministers  without  any  particular  determination  of 
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character.  These  are  called  simply  ministers,  to  indicate  that 
they  are  invested  with  the  general  quality  of  a  sovereign's  man- 
datories, without  any  particular  assignment  of  rank  and  charac- 
ter. It  was  likewise  the  punctilio  of  ceremony  which  gave  rise 
to  this  innovation.  Use  had  established  particular  modes  of 
treatment  for  the  ambassador,  the  envoy,  and  the  resident.  Dis- 
putes between  ministeiB  of  the  several  princes  often  arose  on 
this  head,  and  especially  about  rank.  In  order  to  avoid  all  con- 
test on  certain  occasions  when  there  might  be  room  to  apprehend 
it,  the  expedient  was  adopted  of  sending  ministers  not  invested 
with  any  one  of  the  three  known  characters.  Hence,  they  are 
not  subjected  to  any  settled  ceremonial,  and  can  pretend  to  no 
particular  treatment  The  minister  represents  his  master  in  a 
vague  and  indeterminate  manner,  which  cannot  be  equal  to  the 
first  degree;  consequently  he  makes  no  demur  in  yielding  pre- 
eminence to  the  ambassador.  He  is  entitled  to  the  general  regard 
due  to  a  confidential  person  intrusted  by  a  sovereign  with  the 
management  of  his  affairs ;  and  he  possesses  all  the  rights  essential 
to  the  character  of  a  public  minister.  This  indeterminate  quality 
is  such  that  the  sovereign  may  confer  it  on  one  of  his  servants 
whom  he  would  not  choose  to  invest  with  the  character  of  ambas- 
sador;  and,  on  the  other  hand,  it  may  be  accepted  by  men  of  rank, 
who  would  be  unwilling  to  undertake  the  office  of  resident,  and 
to  acquiesce  in  the  treatment  at  present  allotted  to  men  in  that 
station.  There  are  also  ministers  plenipotentiary,  and  of  much 
greater  distinction  than  simple  ministers.  These  also  are  without 
any  particular  attribution  of  rank  and  character,  but,  by  custom 
are  now  placed  immediately  aft^r  the  ambassador,  or  on  a  level 
with  the  envoy  extraordinary. 

We  have  spoken  of  consuls  in  treating  of  commerce  (Book  11. 
§ 34).  Formerly,  agents  were  a  kind  of  public  ministers:  but  in 
the  present  increase  and  profusion  of  titles,  this  is  given  to  per- 
sons simply  appointed  by  princes  to  transact  their  private  affairs, 
and  who  not  unf requently  are  subjects  of  the  country  where  they 
reside.  They  are  not  public  ministers,  and  consequently  not 
under  the  protection  of  the  law  of  nations.  But  a  more  particular 
protection  is  due  to  them  than  to  other  foreigners  or  citizens, 
and  likewise  some  attention  in  consideration  of  the  prince  whom 
they  serve.  If  that  prince  sends  an  agent  with  credentials  and  on 
public  business,  the  agent  thenceforward  becomes  a  public  minis- 
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ter;  his  title  making  no  difference  in  the  case.  The  same  remark 
is  also  applicable  to  deputies,  commissionerSy  and  others  intrusted 
with  the  management  of  public  affairs. 

Among  the  several  characters  established  by  custom,  it  rests 
with  the  sovereign  to  determine  with  what  particular  one  he 
chooses  to  invest  his  minister ;  and  he  makes  known  the  minister 'is 
character  in  the  credentials  which  he  gives  him  for  the  sover* 
eign  to  whom  he  sends  him.  Credentials  are  the  instrument  which 
authorizes  and  establishes  the  minister  in  his  character  mtk  the 
prince  to  whom  they  are  addressed.  If  that  prince  receives  the 
minister,  he  can  receive  him  only  in  the  quality  attributed  to  him 
in  his  credentials.  They  are  as  it  were,  his  general  letter  of 
attorney,  his  mandate  patent,  mandatum  manifestum. 

The  instructions  given  to  the  minister  contain  his  master's 
secret  mandate,  the  orders  to  which  the  minister  must  carefully 
conform,  and  which  limit  his  powers.  Here  we  might  apply  all 
the  rules  of  the  law  of  nature  respecting  procurations  and  man- 
dates, whether  open  or  secret.  But  exclusive  of  their  being  more 
particularly  applicable  to  the  subject  of  treaties,  we  may  with  the 
less  impropriety  dispense  with  such  details  in  this  work,  as  the 
custom  has  wisely  been  established,  that  no  engagements  into 
which  a  minister  may  enter,  shall  have  any  validity  between 
sovereigns,  unless  ratified  by  his  principaL 

We  have  seen  above  that  every  sovereign,  every  community, 
and  even  every  individual,  who  has  a  right  to  treat  with  foreign 
powers,  has  also  that  of  sending  ambassadors.  (See  the  preced- 
ing chapter.)  The  question  admits  of  no  difficulty,  so  far  as  re- 
spects simple  ministers  or  mandatories,  considered  in  general  as 
persons  intrusted  with  the  affairs,  and  vested  with  the  powers, 
of  those  who  have  a  right  to  treat.  Further,  the  ministers  of 
every  sovereign  are,  without  hesitation,  allowed  to  enjoy  all  the 
rights  and  prerogatives  belonging  to  ministers  of  the  second  order. 
Powerful  monarchs,  indeed,  deny  to  some  petty  states  the  right 
of  sending  ambassadors:  but  let  us  see  with  what  reason.  Ac- 
cording to  the  generally  established  custom,  the  ambassador  is 
a  public  minister,  representing  the  person  and  dignity  of  a  sover- 
eign ;  and,  as  this  representative  character  procures  him  particu- 
lar honors,  great  princes  are  therefore  unwilling  to  admit  the 
ambassador  of  an  inconsiderable  state,  from  a  repugnance  to 
paying  him  honors  of  so  distinguished  a  kind.    But  it  is  mani- 


Digitized  by 


Google 


BMBASSIBS  AND  CONSULATES  121 

fest  that  every  sovereign  has  an  equal  right  of  causing  himself 
to  be  represented  in  the  first  as  well  as  in  the  second  or  the  third 
degree :  and  the  sovereign  dignity  is  entitled  to  distinguished  re- 
spect in  the  great  society  of  nations.  We  have  shown  (Book  II. 
Ch.  III.)  that  the  dignity  of  independent  nations  is  essentially 
the  same:  that  a  sovereign  prince,  however  low  he  may  rank  in 
the  scale  of  power,  is  as  completely  sovereign  and  independent 
as  the  greatest  monarch,  in  the  same  manner  as  a  dwarf  is  a  man 
equally  with  a  giant:  although,  indeed,  the  political  giant  makes 
a  more  conspicuous  figure  in  the  general  society  than  the  dwarf, 
and  has,  on  that  acount,  a  greater  portion  of  respect  and  more 
signal  honors  paid  to  him.  It  is  evident,  then,  that  every  prince, 
every  state,  truly  possessed  of  sovereignty,  has  a  right  to  send 
ambassadors,  and  that  to  contest  their  right  in  this  instance  is 
doing  them  a  very  great  injury;  it  is,  in  fact,  contesting  their 
sovereign  dignity.  And  if  they  have  that  right,  their  ambassadors 
cannot  be  refused  those  regards  and  honors  which  custom  partic- 
ularly assigns  to  the  representative  of  a  sovereign.  The  king  of 
France  admits  no  ambassadors  from  the  princes  of  Germany,  as 
refusing  to  their  ministers  the  honors  annexed  to  the  first  degree 
of  representation ;  yet  he  receives  ambassadors  from  the  princes 
of  Italy.  The  reason  alleged  for  this  conduct  is  that  he  considers 
the  latter  to  be  more  perfectly  sovereign  princes  than  the  former, 
because,  though  equally  vassals  of  the  emperor  and  the  empire, 
they  are  not  equally  dependent  on  the  imperial  authority.  The 
emperors,  nevertheless,  claim  the  same  rights  over  the  princes  of 
Italy,  as  over  those  of  Germany.  But  Prance,  seeing  that  the 
former  do  not  actually  constitute  a  part  of  the  Germanic  body, 
nor  assist  at  the  diets,  countenances  their  absolute  independence, 
in  order  as  much  as  possible  to  detach  them  from  the  empire. 

I  shall  not  here  enter  into  a  detail  of  the  honors  due  and  actual- 
ly paid  to  the  ambassadors;  these  are  matters  which  altogether 
depend  on  institution  and  custom:  I  shall  only  observe,  in  gen- 
eral, that  they  are  entitled  to  those  civilities  and  distinctions 
which  usage,  and  the  prevailing  manners  of  the  time,  have  pointed 
out  as  proper  expressions  of  the  respect  due  to  the  representative 
of  a  sovereign.  And  it  must  be  observed  here,  with  regard  to 
things,  of  institution,  and  custom,  that,  when  a  practice  is  so 
established,  as  to  impart,  according  to  the  usages  and  manners 
of  the  age,  a  real  value  and  a  settled  signification  to  things  which 
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are  in  their  own  nature  indifferent,  the  natural  and  necessary 
law  of  nations  requires  that  we  should  pay  deference  to  such  in- 
stitution and  act,  with  respect  to  such  things  in  the  same  manner 
as  if  they  really  possessed  all  that  value  which  the  opinion  of 
mankind  has  annexed  to  thenb  For  instance,  according  to  the 
general  usage  of  aU  Europe,  it  is  the  peculiar  prerogative  of  an 
ambassador  to  wear  his  hat  in  presence  of  the  prince  to  whom  he 
is  sent.  This  right  expresses  that  he  is  acknowledged  as  the  repre- 
sentative of  a  sovereign ;  to  refuse  it,  therefore,  to  the  ambassador 
of  a  state  which  is  truly  independent,  would  be  doing  an  injury 
to  that  state,  and,  in  some  measure,  degrading  it.  The  Switzers, 
who  formerly  were  much  deeper  adepts  in  the  art  of  war  than  in 
the  etiquette  of  courts,  and  far  from  being  punctilious  on  the 
score  of  mere  ceremony,  have,  on  some  occasions,  submitted  to  be 
treated  in  a  manner  imbecoming  the  dignity  of  their  nation.  In 
1663,  their  ambassadors  suffered  the  king  of  France,  and  the 
nobles  of  his  court,  to  refuse  them  those  honors  which  custom 
has  rendered  essential  to  the  ambassadors  of  sovereigns,  and  par- 
ticularly that  of  being  covered  before  the  king  at  their  audience. 
Some  of  their  number,  who  knew  better  what  th^  owed  to  the 
glory  of  their  republic,  strongly  insisted  on  that  essential  and  dis- 
tinctive honor;  but  the  opinion  of  the  majority  prevailed,  and  at 
length  they  all  yielded,  on  being  assured  that  the  ambassadors 
of  their  nation  had  not  worn  their  hats  in  presence  of  Henry 
the  Fourth.  Allowing  the  fact  to  have  been  true,  the  argument 
was  not  unanswerable.  The  Switzers  might  have  replied,  that 
in  Henry's  time  their  nation  was  not  yet  solemnly  acknowledged 
free  and  independent  of  the  empire,  as  it  had  lately  been  by  the 
treaty  of  Westphalia  in  1648.  They  might  have  said,  that^ 
although  their  predecessors  had  not  been  duly  attentive  to  sup- 
port the  dignity  of  their  sovereigns,  that  gross  error  could  not 
impose  on  their  successors  any  obligation  to  commit  a  similar  one. 
At  present,  as  the  nation  is  more  enlightened,  and  more  attentive 
to  points  of  that  nature,  she  will  not  fail  to  support  her  dignity 
in  a  more  becoming  manner.  Whatever  extraordinary  honoP" 
may,  in  other  respects,  be  paid  to  her  ambassadors,  she  will  not 
in  future,  suffer  herself  to  be  so  far  blinded  by  those  empty  marks 
of  distinction,  as  to  overlook  that  peculiar  prerogative  which  cus- 
tom has  rendered  essential    When  Louis  the  Fifteenth  visited 


Digitized  by 


Google 


SOCBASSIBS  AND  CX)NSULATBS  123 

Alsace^  in  1744,  the  Helvetic  body  declined  sending  ambassadors 
to  compliment  him  according  to  custom,  until  informed  whether 
they  would  be  allowed  to  wear  their  hats:  and  on  the  refusal  of 
that  just  demand,  none  were  sent  Switzerland  may  reasonably 
hope  that  his  most  Christian  majesty  will  no  longer  insist  on  a 
claim  which  does  not  enhance  the  lustre  of  his  crown»  and  can 
only  serve  to  degrade  an  ancient  and  faithful  ally. 
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CHAPTER  DC 

OF  THE  RIGHTS,  PRIVILEGES*  AND  IMMUNITIES  OF  AMRASSA^ 
DORS  AND  OTHER  PUBUC  MINISTERSI 

[Book  IV,  Chap.  VII,  of  Vattd's  Law  of  Nations.] 

The  respect  which  is  due  to  sovereigns  should  redound  to 
their  representatives,  and  especially  their  ambassadors,  as  rep- 
resenting their  master's  person  in  the  first  degree.  Whoever 
offends  and  insults  a  public  minister  commits  a  crime  the  moro 
deserving  of  severe  punishment,  as  he  might  thereby  involve  his 
country  and  his  sovereign  in  very  serious  difficulties  and  trouble. 
It  is  just  that  he  should  be  punished  for  his  fault,  and  that  the 
state  should,  at  the  expense  of  the  delinquent,  give  full  satis- 
faction to  the  sovereign  who  has  been  offended  in  the  person  of 
his  minister.  If  the  foreign  minister  is  himself  the  aggressor, 
and  offends  a  citizen,  the  latter  may  oppose  him  without  depart- 
ing from  the  respect  due  to  the  character  which  the  offender 
bears,  and  give  him  a  lesson  which  shall  both  efface  the  stain  of 
the  outrage,  and  make  the  author  of  it  blush  for  his  misconduct 
The  person  offended  may  further  prefer  a  complaint  to  his  own 
sovereign,  who  will  demand  for  him  an  adequate  satisfaction  for 
the  minister's  master.  The  great  concerns  of  the  state  forbid 
a  citizen,  on  such  occasions,  to  entertain  those  thoughts  of  re- 
venge which  the  point  of  honor  might  suggest,  although  they 
should  in  other  respects  be  deemed  allowable.  Even  according 
to  the  maxims  of  the  world,  a  gentleman  is  not  disgraced  by  an 
affront  for  which  it  is  not  in  his  own  power  to  procure  satis- 
faction. 

The  necessity  and  right  of  embassies  being  established  (see 
Chap.  V.  of  this  Book),  the  perfect  security  and  inviolability  of 
ambassadors,  and  other  ministers,  is  a  certain  consequence  of 
it:  for  if  their  persons  be  not  protected  from  violence  of 
every  kind,  the  right  of  embassy  becomes  precarious,  and  the 
success  very  uncertain.  A  right  to  the  end  inseparably  involves 
a  right  to  the  necessary  means.  Embassies,  then,  being  of  such 
great  importance  in  the  universal  society  of  nations,  and  so  neo- 
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to  tiieir  oommon  well-being^  the  persons  of  ministen 
charged  with  those  embassies  are  to  be  held  sacred  and  iwviolable 
among  all  nations.  (See  Book  II.  §218.)  Whoever  offers  vio- 
lence to  an  ambassador,  or  to  any  other  pabUc  minister,  not  only 
injures  the  sovereign  whom  that  minister  represents,  but  also 
attacks  the  common  safety  and  well-being  of  nations:  he  becomes 
guilty  of  an  atrocious  crime  against  mankind  in  general. 

This  safety  is  particularly  due  to  the  minister,  from  the 
sovereign  to  whom  he  is  sent.    To  admit  a  minister,  to  acknowl- 
edge him  in  such  character,  is  engaging  to  grant  him  the  most 
particular  protection,  and  that  he  shall  enjoy  all  possible  safety. 
It  is  true,  indeed,  that  the  sovereign  is  bound  to  protect  every 
person  within  his  dominions,  whether  native  or  foreigner,  and 
to  shelter  him  from  violence :  but  this  attention  is  in  a  higher  de- 
gree due  to  a  foreign  minister.    An  act  of  violence  done  to  a 
private  person  is  an  ordinary  transgression,  which,  according 
to  circumstances,  the  prince  may  pardon :  but  if  done  to  a  public 
minister,  it  is  a  crime  of  state,  an  offense  against  the  law  of 
nations;  and  the  power  of  pardoning,  in  such  case,  does  not  rest 
with  the  prince  in  whose  dominions  the  crime  has  been  committed, 
but  with  him  who  has  been  offended  in  the  person  of  his  repre- 
sentative.   However,  if  the  minister  has  been  insulted  by  persons 
who  were  ignorant  of  his  character,  the  offence  is  wholly  uncon- 
nected with  the  law  of  nations,  and  falls  within  the  class  of  ordi- 
nary transgressions.    A  company  of  young  rakes,  in  a  town  of 
Switzerland,  having,  in  the  night-time,  insulted  the  British  min- 
ister's  house,  without  knowing  who  lived  in  it,  the  magistracy 
sent  a  message  to  the  minister  to  know  what  satisfaction  he  re- 
quired.   He  prudently  answered,  that  it  was  the  magistrates'  con- 
cern to  provide  for  the  public  safety  by  such  means  as  they 
thought  best;  but  that,  as  to  his  own  part,  he  required  nothing, 
not  thinking  himself  affronted  by  persons  who  could  have  had 
no  design  against  him,  as  not  knowing  his  house.    Another  par- 
ticular circumstance,  in  the  protection  due  to  foreign  ministers, 
is  this: — according  to  the  destructive  maxims  introduced  by  a 
false  point  of  honer,  a  sovereign  is  under  a  necessity  of  showing 
indulgence  to  a  person  wearing  a  sword,  who  instantly  revenges 
an  affront  done  to  him  by  a  private  individual:  but  violent  pro- 
ceedings against  a  public  minister  can  never  be  allowed  or  ex- 
cused, unless  where  the  latter  has  himself  been  the  aggressor,  and, 
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by  using  viol^ice  in  the  first  instaneey  has  reduced  his  opponent 
to  the  necessity  of  self-defence. 

Though  the  minister's  character  is  not  displayed  in  its  full 
extent,  and  does  not  thus  insure  him  the  enjoyment  of  all  his 
rights,  till  he  is  acknowledged  and  admitted  by  the  sovereign, 
to  whom  he  delivers  his  credentials^ — ^yet,  on  his  entering  the 
country  to  which  he  is  sent,  and  making  himself  known,  he  is 
under  the  protection  of  the  law  of  nations;  otherwise,  it  would 
not  be  safe  for  him  to  come.  Until  he  has  had  his  audience  of 
the  prince,  he  is,  on  his  own  word,  to  be  considered  as  a  minister; 
and  besides,  exclusive  of  the  notice  of  his  missnon,  usually  given 
by  letter,  the  minister  has,  in  case  of  doubt,  his  passports  to  pro- 
duce, which  will  sufficiently  certify  his  character. 

These  passports  sometimes  become  necessary  to  him  in  the 
countries  through  which  he  passes  on  his  way  to  the  place  of 
his  destination;  and,  in  case  of  need,  he  shows  them,  in  order 
to  obtain  the  privileges  to  which  he  is  entitled.  It  is  true, 
indeed,  that  the  prince  alone  to  whom  the  minister  is  sent,  is 
under  any  obligation,  or  particular  engagement  to  insure  him 
the  enjoyment  of  all  the  rights  annexed  to  his  character.  Yet 
the  others  through  whose  dominions  he  passes  are  not  to  deny 
him  those  regards  to  which  the  minister  of  a  sovereign  is  en- 
titled, and  which  nations  reciprocally  owe  to  each  other.  In 
particular  they  are  bound  to  afford  him  perfect  security.  To 
insult  him  would  be  injuring  his  master,  and  the  whole  nation 
to  which  he  belongs :  to  arrest  him,  and  offer  him  violence,  would 
be  infringing  the  right  of  embassy,  which  belongs  to  all  sovereigns 
(§§  57—63).  The  French  monarch,  Francis  the  First,  had  there- 
fore very  good  reason  to  complain  of  the  murder  of  his  ambassa- 
dors, Rineon  and  Fregose,  as  an  atrocious  violadon  of  public 
faith  and  the  law  of  nations.  Those  two  ministers,  the  one  des- 
tined for  Constantinople,  the  other  for  Venice,  having  embartced 
on  the  Po,  were  stopped  and  murdered;  and,  according  to  all  ap- 
pearances, the  deed  had  been  perpetrated  by  order  of  the  gov- 
ernor of  Milan.  The  emperor  Charles  the  Fifth,  having  taken  no 
pains  to  discover  the  persons  concerned  in  the  murder,  authorized 
a  belief  that  he  had  himself  ordered  it,  or  at  least  that  he  tacitly 
approved  of  the  act  after  its  commission.  And,  as  he  did  not 
give  any  suitable  satisfaction  for  it,  Francis  had  a  very  just  cause 
for  declaring  war  against  him,  and  even  calling  for  the  assistance 
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of  all  other  nations :  for  an  affair  of  this  nature  is  not  a  private 
dispute,  a  doubtful  question,  in  which  each  party  pretends  to 
have  justice  on  his  side :  it  is  a  quarrel  which  involves  the  con- 
cern of  all  nations,  since  they  are  all  equally  interested  in  main- 
taining the  sacred  inviolability  of  that  right,  and  of  those  means 
which  enable  them  to  hold  communication  with  each  other,  and  to 
treat  of  their  affairs.  If  an  innocent  passage,  and  even  perfect 
security  are  due  to  a  private  individual,  much  more  are  they  due 
to  the  minister  of  a  sovereign,  who  is  going  to  execute  his  master's 
orders,  and  who  travels  on  the  affairs  of  a  nation.  I  say,  ''an  in- 
nocent passage;"  for  the  minister's  journey  is  justly  suspected, 
if  a  sovereign  has  reason  to  apprehend  that  he  will  make  an  im- 
proper use  of  the  liberty  granted  him  of  entering  his  territories, 
by  plotting  against  his  interests  while  in  the  coimtry,  or  that  he 
is  going  to  convey  intelligence  to  his  enemies,  or  to  stir  up  others 
against  him.  We  have  already  said  (§  64)  that  he  may  in  such 
case  refuse  him  a  passage :  but  he  is  not  to  maltreat  him,  nor  suf- 
fer any  violence  to  be  offered  to  his  person.  If  he  has  not  reason 
sufficient  for  denying  him  a  passage,  he  may  take  precautions 
against  the  abuse  which  the  minister  might  make  of  it.  These 
maxims  the  Spaniards  found  established  in  Mexico  and  the  neigh- 
bouring provinces.  In  those  countries,  ambassadors  were  respect^ 
ed  throughout  their  whole  journey:  but  they  could  not  deviate 
from  the  high  road  without  forfeiting  their  rights: — ^a  prudent 
and  judicious  reservation,  introduced  as  a  guard  against  the  ad- 
mission of  spies  under  the  name  of  ambassadors.  Thus,  while  the 
negotiations  for  peace  were  carried  on  at  the  famous  congress  of 
Westphalia,  amid  the  dangers  of  war  and  the  din  of  arms,  the 
several  couriers  sent  or  received  by  the  plenipotentiaries  had 
each  his  particular  route  designated;  and,  out  of  the  prescribed 
tract,  his  passport  could  afford  him  no  protection. 

What  we  have  here  observed  relates  to  nations  that  are  at  peace 
with  each  other.  On  the  breaking  out  of  a  war,  we  cease  to  be 
under  any  obligation  of  leaving  the  enemy  in  the  free  enjoyment 
of  his  rights :  on  the  contrary,  we  are  justifiable  in  depriving  him 
of  them,  for  the  purpose  of  weakening  him,  and  reducing  him  to 
accept  of  equitable  conditions.  His  people  may  also  be  attacked 
and  seized  wherever  we  have  a  right  to  commit  acts  of  hostility. 
Not  only,  therefore,  may  we  justly  refuse  a  passage  to  the  min- 
isters whom  our  enemy  sends  to  other  sovereigns;  we  may  evea 
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arrest  th^n  if  they  attempt  to  pass  privately,  and  without  per- 
miflsioiiy  through  places  belonging  to  our  jurisdiction.  Of  sadi 
proceeding  the  last  war  furnishes  a  signal  instance.  A  French 
ambassador,  on  his  route  to  Berlin,  touched,  through  the  in^ 
prudence  of  his  guides,  at  a  village  within  the  electorate  of  Han- 
over, whose  sovereign,  the  king  of  England,  was  at  war  with 
France.  The  minister  was  there  arrested  and  afterwards  soot 
over  to  England.  As  his  Britannic  majesty  had  in  that  in- 
stance only  exerted  the  rights  of  war,  neither  tlie  court  of  France 
nor  that  of  Prussia  complained  of  his  conduct. 

The  reasons  which  render  embassies  necessary,  and  ambassadors 
sacred  and  inviolable,  are  not  less  cogent  in  time  of  war,  than  in 
profound  peace.  On  the  contrary,  the  necessity  and  indispensa- 
ble duty  of  preserving  some  resource  by  which  the  minds  of  the 
belligerent  parties  may  be  brought  to  a  mutual  understanding, 
and  peace  be  restored,  is  a  fresh  reason  why  the  persons  of 
ministers,  as  instruments  in  the  preliminary  conferences  and 
final  reconciliation,  should  be  still  more  sacred  and  inviolable. 
Nomen  legati,  says  Cicero,  ejusmodi  esse  debet,  quod,  non  modo, 
inter  sodorum  jwra,  sed  etiam  inter  hostium  tela,  incolume 
versetur.  Accordingly,  one  of  the  most  sacred  laws  of  war  is  that 
which  insures  perfect  security  to  persons  who  bring  messages  or 
proposals  from  the  enemy.  It  is  true,  indeed,  that  the  ambassador 
of  an  enemy  must  not  approach  without  permission:  and  aa 
there  does  not  always  exist  a  convenient  opportunity  of  obtaining 
such  permission  through  the  medium  of  neutral  persons,  the  de- 
fect has  been  supplied  by  the  establishment  of  certain  privileged 
messengers  for  carrying  proposals  from  enemy  to  enemy,  in  per- 
fect safety. 

The  privileged  messengers  I  allude  to  are  heralds,  trumpeters, 
and  drummers,  who,  from  the  moment  they  make  themselves 
known,  and  as  long  as  they  confine  themselves  within  the  terms 
of  their  commission,  are,  by  the  laws  of  war  and  those  of  nations, 
considered  as  sacred  and  inviolable.  This  regulation  is  absolutely 
necessary;  for,  exclusive  of  the  duty  incumbent  on  us  to  reserve 
the  means  of  restoring  peace  (as  above  mentioned),  there  occur, 
even  during  the  course  of  the  war,  a  thousand  occasions,  when  the 
common  safety  and  advantage  of  both  parties  require  that  they 
diould  be  able  to  send  messages  and  proposals  to  each  other.  The 
institution  of  heralds  succeeded  that  of  the  Boman  fedaUs:  at 
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present,  however,  they  are  seldom  employed :  drummers  or  tramp- 
eters  are  sent,  and  after  them,  according  to  the  exigence  of  the 
occasion,  ministers,  or  (^Scers  famished  with  powers.  Those 
drummers  and  trumpeters  are  held  sacred  and  inviolable;  but 
they  are  to  make  themselves  known  by  the  marks  peculiar  to 
them.  Maurice,  prince  of  Orange,  highly  resented  the  conduct 
of  the  garrison  of  Ysendiek,  who  had  fired  at  his  trumpeter:  on 
which  occasion  the  prince  observed  that  no  punishment  can  be  too 
severe  for  those  who  violate  the  law  of  nations.  Other  instances 
may  be  seen  in  Wicquefort,  and  particularly  the  reparation  which 
the  duke  of  Savoy,  as  general  of  Charles  the  Fifth's  army,  caused 
to  be  made  to  a  French  trumpeter,  who  had  been  dismounted  and 
despoiled  by  some  Oerman  soldiers. 

In  the  wars  of  the  Netherlands  the  duke  of  Alva  hanged  up 
a  trumpeter  belonging  to  the  prince  of  Orange,  saying  that  he 
was  not  obliged  to  allow  safety  to  a  trumpeter  sent  him  by  the 
chief  of  the  rebels.  On  this,  as  on  many  other  occasions,  that 
sanguinary  general  was  undoubtedly  guil^  of  a  flagrant  violation 
of  the  laws  of  war,  which,  as  we  have  proved  above  (Book  III. 
Chap.  XVIII.),  ought  to  be  observed  even  in  civil  wars:  for,  un- 
less both  parties  can  with  perfect  safety  interchange  messages, 
and  reciprocally  send  confidential  persons  to  each  other,  how  can 
they,  on  those  unfortunate  occasions,  ever  come  to  talk  of  peace  t 
What  channel  remains  open  for  negotiating  a  salutary  accommo- 
dation T  The  same  duke  of  Alva,  in  the  war  which  the  Spaniards 
afterwards  made  on  the  Portuguese,  whom  they  also  termed 
rebels,  caused  the  governor  of  Cascais  to  be  hanged  for  having 
given  orders  to  fire  on  a  trumpeter  sent  to  demand  a  surrender  of 
the  town.  In  a  civil  war,  or  when  a  prince  takes  up  arms  for 
the  purpose  of  subduing  a  body  of  people  who  think  themselves 
absolved  from  their  allegiance  to  him,  an  attempt  to  compel  the 
enemies  to  respect  the  laws  of  war,  while  he  himself  does  not  ob- 
serve them  on  his  own  part,  is  in  fact  equal  to  a  determined  reso- 
lution of  carrying  those  wars  to  the  extreme  of  cruelty,  and  con- 
verting them  into  a  scene  of  inordinate  and  endless  murder,  by 
the  long  series  of  mutual  retaliations  which  will  naturally  ensue. 

But,  as  a  prince,  when  influenced  by  substantial  reasons,  may 
refuse  to  admit  and  listen  to  ambassadors,  in  like  manner  the 
general  of  an  army,  or  any  other  commander,  is  not  always 
obliged  to  permit  the  approach  of  a  trumpeter  or  drummer,  and 
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to  give  him  a  hearing.  If ,  for  instance,  the  govemor  of  a  be- 
sieged town  is  apprehensive  that  a  summons  to  surrender  may 
intimidate  the  garrison,  and  excite  premature  ideas  of  capitula- 
tion, he  undoubtedly  may,  on  seeing  the  trumpeter  advance,  send 
him  orders  to  retire,  informing  him  that  if  he  comes  a  second 
time  on  the  same  errand  and  without  permission,  he  shall  be  fired 
upon.  This  conduct  is  no  violation  of  the  laws  of  war :  but  such 
a  mode  of  proceeding  ought  not  to  be  adopted  without  very  cogent 
reasons,  because,  by  irritating  the  besiegers,  it  exposes  the  garri- 
son to  be  treated  by  them  with  the  extreme  of  rigour,  untem- 
pered  with  mercy  or  moderation.  To  refuse  to  hear  a  trumpeter's 
message  without  alleging  a  substantial  reason  for  the  refusal,  is 
equivalent  to  a  declaration  that  the  parly  is  determined  to  perse- 
vere in  irreconcilable  hostility. 

Whether  we  admit  or  refuse  to  hear  a  herald  or  a  trumpeter, 
we  ought  carefully  to  avoid  every  thing  which  might  wear  the  ap- 
pearance of  an  insult  offered  to  him.  Not  only  does  the  law  of 
nations  daim  that  respect,  but  prudence  moreover  recommends 
such  caution  and  delicacy.  In  1744,  the  Bailly  de  Qivry  sent  a 
trumpeter,  with  an  officer,  to  summon  the  redoubt  of  Pierrelonge 
in  Piedmont.  The  Savoyard  officer  who  commanded  in  the  re- 
doubt, a  brave  man,  but  of  a  blunt  and  fiery  disposition,  feeling 
his  indignation  roused  by  a  summons  to  surrender  a  post  which 
he  deemed  tenable  and  secure,  returned  an  insulting  answer  to  the 
French  general.  The  officer  to  whom  the  answer  was  given,  judi- 
ciously took  advantage  of  <the  circumstance,  and  delivered  it  to  the 
Bailly  de  Qivry  in  the  hearing  of  the  French  troops.  It  set  them 
in  a  flame ;  and  their  native  valor  being  stimulated  by  the  eager 
desire  of  avenging  an  affront,  their  impetuosity  was  irresistible; 
though  the  attack  was  attended  with  considerable  carnage,  the 
losses  they  sustained  only  added  fresh  fuel  to  their  courage,  till 
at  length  they  carried  the  redoubt :  and  thus  the  imprudent  com- 
mandant was  accessory  to  his  own  death,  the  slaughter  of  his 
men,  and  the  loss  of  his  post 

The  prince,  the  general  of  the  army,  and  every  commander-in- 
chief  within  his  department,  have  alone  the  right  of  sending  a 
trumpeter  or  drummer;  and,  on  the  other  hand,  it  is  only  to  the 
commander-in-chief  that  they  can  send  such  messengers.  Should 
a  general,  besieging  a  town,  attempt  to  send  a  trumpeter  to  any 
subaltern,  to  the  magistraoy,  or  the  townsmen,  the  governor  might 
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justly  treat  that  trumpeter  as  a  spy.  The  French  monarch, 
Francis  the  First,  while  engaged  in  war  with  Charles  the  Fifth, 
sent  a  trumpeter  to  the  diet  of  the  empire,  then  assembled  at 
Spires.  The  trumpeter  was  seized  by  order  of  the  emperor,  who 
threatened  to  hang  him,  because  he  was  not  sent  to  him.*  But  he 
did  not  dare  to  put  his  threat  in  execution;  for,  loudly  as  he 
complained  on  the  subject,  he  was  nevertheless  convinced,  in  his 
own  mind,  that  the  diet  had  a  right,  even  without  his  consent,  to 
listen  to  the  proposals  brought  by  a  trumpeter.  On  the  other 
hand,  a  drummer  or  trumpeter  from  a  subaltern  is  seldom  re- 
ceived, unless  for  some  particular  obj^t  depending  on  the  present 
authority  of  that  subaltern  acting  in  his  function.  At  the  siege 
of  Rynberg  in  1598,  a  colonel  of  a  Spanish  regiment  having  taken 
upon  him  to  summon  the  town,  the  governor  sent  the  drummer 
orders  to  withdraw,  informing  him  at  the  same  time,  that,  if 
any  other  drcunmer  or  trumpeter  had  the  audacity  to  come  on  the 
same  errand  from  a  subaltern,  he  would  cause  the  messenger  to 
be  hanged. 

The  inviolability  of  a  public  minister,  or  the  protection  to 
which  he  has  a  more  sacred  and  particular  claim  than  any  other 
person,  whether  native  or  foreigner,  is  not  the  only  privilege  he 
enjoys:  the  universal  practice  of  nations  allows  him,  moreover, 
an  entire  independence  on  the  jurisdiction  and  authority  of  the 
state  in  which  he  resides.  Some  authors  maintain  that  this  in- 
dependence is  merely  a  matter  of  institution  between  different 
states,  and  will  have  it  referred  to  the  arbitrary  law  of  nations, 
which  owes  its  origin  to  manners,  customs,  or  particular  con- 
ventions: in  a  word,  they  deny  it  to  be  grounded  on  the  natural 
law  of  nations.  It  is  true,  indeed,  that  the  law  of  nature  gives 
men  a  right  to  punish  those  who  injure  them:  consequently,  it 
empowers  sovereigns  to  punish  any  foreigner  who  disturbs  the 
public  tranquillity,  who  offends  them,  or  maltreats  their  subjects: 
it  authorizes  them  to  compel  such  foreigner  to  conform  to  the 
laws,  and  to  behave  properly  towards  the  citizens.  But  it  is  no 
less  true,  that  the  natural  law  at  the  same  time  imposes  on  all 
sovereigns  the  obligation  of  consenting  to  those  things,  without 
which  it  would  be  impossible  for  nations  to  cultivate  the  society 
that  nature  has  established  among  them,  to  keep  up  a  mutual 
correspondence,  to  treat  of  their  affairs,  or  to  adjust  their  differ- 
ences.   Now,  ambassadors,  and  other  public  ministers,  are  neces* 
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$airy  instrumenU  for  the  nuuntenance  of  that  general  society ^  of 
tliat  mutual  correspondence  between  nations.  But  their  ministiy 
cannot  effect  the  intended  purpose,  unless  it  be  invested  with  all 
the  prerogatives  which  are  capable  of  insuring  its  legitimate  suc- 
cess, and  of  enabling  the  minister  freely  and  faithfully  to  dis- 
charge his  duty  in  perfect  security.  The  law  of  nations,  there- 
fore, while  it  obliges  us  to  grant  admission  to  foreign  ministers, 
does  also  evidently  oblige  us  to  receive  those  ministers  in  full 
possession  of  all  the  rights  which  necessarily  attach  to  their  char- 
acter— all  the  privileges  requisite  for  the  due  performance  of 
their  functions.  It  is  easy  to  conceive  that  independence  must  be 
one  of  those  privileges;  since,  without  it,  that  security  which  is 
80  necessary  to  a  public  minister,  woxdd  be  enjoyed  on  a  very  pre- 
carious footing.  He  might  be  molested,  persecuted,  maltreated, 
under  a  thousand  pretenses.  A  minister  is  often  charged  with 
commissions  that  are  disagreeable  to  the  prince  to  whom  he  is 
sent.  If  that  prince  has  any  power  over  him,  and  especially  a 
sovereign  authority  how  is  it  to  be  expected  that  the  minister 
can  execute  his  master's  orders  with  due  fidelity,  firmness,  and 
freedom  of  mindt  It  is  a  matter  of  no  small  importance  that  he 
have  no  snares  to  apprehend — ^that  he  be  not  liable  to  be  diverted 
from  his  functions  by  any  chicanery — ^that  he  have  nothing  to 
hope,  nothing  to  fear,  from  the  sovereign  to  whom  he  is  sent.  In 
order,  therefore,  to  the  success  of  his  ministry,  he  must  be  inde- 
I)endent  of  the  sovereign  authority  and  of  the  jurisdiction  of  the 
country,  both  in  civil  and  criminal  matters.  To  this  may  be  ad- 
ded, that  the  nobility  and  other  persons  of  eminence  would  be 
averse  to  undertaking  an  embassy,  if  such  commission  were  to 
subject  them  to  a  foreign  authority — ^not  unfrequently  in  coun- 
tries where  they  have  little  friendship  to  expect  for  their  own 
nation,  and  where  they  must  support  disagreeable  claims,  and  en- 
ter into  discussions  naturally  productive  of  acrimony.  In  a 
word,  if  an  ambassador  may  be  indicted  for  ordinary  offences,  be 
criminally  prosecuted,  taken  into  custody,  punished — ^if  he  may 
be  sued  in  civU  cases — ^the  consequence  will  often  be,  that  he  will 
neither  possess  the  power,  the  leisure,  nor  the  freedom  of  mind 
which  his  master's  affairs  require.  And  how  shall  he  be  able  to 
support  the  dignity  of  representation  in  such  a  state  of  subjec- 
tion T  On  the  whole,  therefore,  it  is  impossible  to  conceive  that 
the  prince  who  sends  an  amhassador,  or  any  other  minister,  can 
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have  any  intention  of  subjecting  him  to  the  authority  of  a  for- 
eign power:  and  this  consideration  furnishes  an  additional  argu- 
ment which  completely  establishes  the  independency  of  a  public 
minister.  If  it  cannot  be  reasonably  presumed  that  his  sovereign 
means  to  subject  him  to  the  authority  of  the  prince  to  whom  he  is 
sent,  the  latter,  in  receiving  the  minister,  consents  to  admit  him  on 
the  footing  of  independen(^ :  and  thus  there  exists  between  the 
two  princes  a  tacit  convention,  which  gives  a  new  force  to  the 
natural  obligation. 

The  established  practice  is  perfectly  conformable  to  the  prin- 
ciples here  laid  down.  All  sovereigns  claim  a  perfect  independency 
for  their  ambassadors  and  ministers.  If  it  be  true  that  there  was 
a  king  of  Spain,  who  from  a  desire  of  arrogating  to  himself  a 
jurisdiction  over  the  foreign  ministers  resident  at  his  court,  wrote 
to  all  the  Christian  princes,  informing  them  that  if  his  ambas- 
sadors should  commit  any  crime  in  the  places  of  their  respective 
residence,  it  was  his  pleasure  that  they  should  forfeit  all  theii 
privileges,  and  be  tried  according  to  the  laws  of  the  country,  one 
solitary  instance  is  of  no  weight  in  an  affair  of  this  nature;  nor 
have  his  successors  on  the  Spanish  throne  adopted  a  similar  mode 
of  thinking. 

This  independency  of  the  foreign  minister  is  not  to  be  con- 
verted into  licentiousness :  it  does  not  excuse  him  from  conform, 
ing  to  the  customs  and  laws  of  the  country  in  all  his  external 
actions,  so  far  as  they  are  unconnected  with  the  object  of  his  mis- 
sion and  character: — ^he  is  independent;  but  he  ha£r  not  a  right  to 
do  whatever  he  pleases.  Thus,  for  instance,  if  there  exist  a  gen- 
eral prohibition  against  passing  in  a  carriage  near  a  powder- 
magazine,  or  over  a  bridge — against  walking  round,  and  examin- 
ing the  fortifications  of  a  town,  &c. — ^the  ambassador  is  bound  to 
respect  such  prohibitions.  Should  he  forget  his  duty — should  he 
grow  insolent,  and  be  guilty  of  irregularities  and  crimes — ^there 
are,  according  to  the  nature  and  importance  of  his  offences,  va^ 
rious  modes  of  repressing  him :  and  these  we  shall  speak  of,  after 
we  have  said  a  few  words  concerning  the  line  of  conduct  to  be 
pursued  by  a  public  minister  in  the  place  of  his  residence.  He 
must  not  avail  himself  of  his  independency  for  the  purpose  of 
violating  the  laws  and  customs ;  he  should  rather  punctually  con- 
form to  them,  as  far  as  they  may  concern  him,  although  the 
magistrate  has  no  compulsive  power  over  him;  and  he  is  especial- 


Digitized  by 


Google 


134  FUBUC  INTERNATIONAL  LAW 

]y  bound  to  a  religious  obeervanoe  of  the  rules  of  justice  towards 
all  who  have  any  dealings  with  him.  As  to  what  concerns  the 
prince  to  whom  he  is  sent,  the  ambassador  should  remember  that 
his  ministry  is  a  ministry  of  peace,  and  that  it  is  on  that  footing 
only  he  is  received.  This  reason  forbids  his  engaging  in  any  evil 
machinations:  let  him  serve  his  master  without  injuring  the 
prince  who  receives  him.  It  is  a  base  treachery  to  take  advantage 
of  the  inviolability  of  the  ambassadorial  character,  for  the  par- 
pose  of  plotting  in  security  the  ruin  of  those  who  respect  that 
character — of  laying  snares  for  them— of  clandestinely  injuring 
them--of  embroiling  and  ruining  their  affairs.  What  would  be 
infamous  and  abominable  in  a  private  guest,  shall  that  be  allow- 
able and  becoming  in  the  representative  of  a  sovereign  t 

Here  arises  an  interesting  question.  It  is  but  too  common  for 
ambassadors  to  tamper  with  the  fidelity  of  the  ministers  of  the 
court  to  which  they  are  sent,  and  of  the  secretaries  and  other 
persons  employed  in  the  public  offices.  What  ideas  are  we  to  en- 
tertain of  this  practice  1  To  corrupt  a  person — to  seduce  him — to 
engage  him  by  the  powerful  allurement  of  gold  to  betray  his 
prince  and  violate  his  duty,  is  according  to  all  the  established 
principles  of  morality,  undoubtedly  a  wicked  action.  How  comes 
it  then  that  so  little  scruple  is  made  of  it  in  public  affairs!  A 
wise  and  virtuous  politician  sufficiently  gives  us  to  understand 
that  he  absolutely  condemns  that  scandalous  resource :  but,  fearful 
of  provoking  the  whole  tribe  of  politicians  to  assail  him  at  once, 
like  a  nest  of  hornets,  he  proceeds  no  further  than  barely  advis- 
ing them  not  to  practice  such  manoeuvres  except  when  every  other 
resource  fails.  As  to  me,  whose  pen  is  employed  in  developing 
the  sacred  and  immutable  principles  of  justice,  I  must,  in  duty  to 
the  moral  world,  openly  aver  that  the  mode  of  corruption  is 
directly  repugnant  to  all*  the  rules  of  virtue  and  probity,  and  a 
flagrant  violation  of  the  law  of  nature.  It  is  impossible  to  con- 
ceive an  act  of  a  more  flagitious  nature,  or  more  glaringly  mili- 
tant against  the  reciprocal  duties  of  men,  than  that  of  inducing 
any  one  to  do  evil.  The  corrupter  is  undoubtedly  guilty  of  a 
crime  against  the  wretch  whom  he  reduces;  and  as  to  the  sov- 
ereign whose  secrets  are  thus  treacherously  explored,  is  it  not 
both  an  offence  and  an  injury  committed  against  him,  to  abuse 
the  friendly  reception  given  at  his  court,  and  to  take  advantage 
of  it  for  the  purpose  of  corrupting  the  fidelity  of  his  servants! 


Digitized  by 


Google 


RIGHTS  OF  AlfBASSAIXma  VtC  135 

He  baa  a  right  to  banish  the  cormptor  from  bis  dominiotia,  and 
to  demand  justice  of  his  employer. 

If  every  bribery  be  excusable,  it  is  when  it  happens  to  be  the 
only  possible  mode  by  which  we  can  completely  discover  and 
defeat  a  heinous  plot,  capable  of  ruining,  or  materially  endanger- 
ing the  state  in  whose  service  we  are  employed.  In  the  conduct 
of  him  who  betrays  such  a  secret,  there  may,  according  to  cir- 
cumstances, be  no  criminality.  The  great  and  lawful  advantage 
accruing  from  the  action  which  we  induce  him  to  perform,  to- 
gether with  the  urgent  necessity  of  having  recourse  to  it,  may  dis- 
pense with  our  paying  too  scrupulous  an  attention  to  the  question- 
able complexion  of  the  deed  on  his  part.  To  gain  him  over  is  no 
more  than  an  act  of  simple  and  justifiable  self-defence.  It  every 
day  happens,  that,  in  order  to  foil  the  machinations  of  wicked 
men,  we  find  ourselves  under  a  necessity  of  turning  to  our  ac- 
count the  vicious  dispositions  of  men  of  similar  stamp.  On  this 
footing  it  was  that  Henry  the  Fourth  said  to  the  Spanish  minister, 
that  '4t  is  justifiable  conduct  in  an  ambassador  to  have  recourse 
to  bribery  for  the  purpose  of  detecting  the  intrigues  that  are 
carried  on  against  his  sovereign's  interest;"  adding,  that  the 
affair  of  Marseilles,  that  of  Metz,  and  several  others,  sufSciently 
showed  that  he  had  good  reason  for  endeavoring  to  penetrate  the 
schemes  which  his  enemies  were  plotting  at  Brussels  against  the 
tranquillity  of  his  kingdom.  That  great  prince,  it  is  to  be  pre- 
sumed, did  not  consider  bribery  and  seduction  as  on  all  occasions 
excusable  in  a  foreign  minister,  since  he  himself  gave  orders  for 
the  arrest  of  Bruneau,  the  Spanish  ambassador's  secretary,  who 
had  tampered  with  Mairargues  for  the  clandestine  surrender  of 
Marseilles  to  the  Spaniards. 

In  barely  taking  advantage  of  the  offers  made  to  us  by  a  traitor, 
whom  we  have  not  seduced,  our  conduct  is  less  inconsistent  with 
justice  and  honor.  But  the  examples  of  the  Romans,  which  we 
have  already  quoted  (Book  III.  §§  155, 181),  and  in  which  there 
was  question  of  declared  enemies — ^those  examples,  I  say,  suf- 
ficiently show  that  true  greatness  of  soul  disdains  even  that  re- 
source, lest  the  adoption  of  it  should  hold  out  an  encouragement 
to  infamous  treachery.  A  prince  or  a  minister,  whose  ideas  of 
honor  are  not  inferior  to  those  of  the  ancient  Romans  above 
noticed,  will  never  stoop  to  embrace  the  proposals  of  a  traitor, 
except  when  compelled  by  some  dire,  uncontrollable  necessity: 
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and  even  then  he  will  regret  the  degrading  circmnstanoe  of  owing 
his  preservation  to  so  unworthy  an  expedient. 

But  I  do  not  here  mean  to  condemn  an  ambassador  for  employ- 
ing civilities  and  polite  attentions,  and  even  presents  and  promises, 
with  a  view  to  gain  friends  for  his  sovereign.  To  conciliate  men's 
affections  and  good-will  is  not  seducing  them,  or  impelling  them 
to  the  perpetration  of  criminal  deeds:  and,  as  to  those  new 
friends,  it  is  their  business  to  keep  a  strict  watch  over  their  own 
hearts,  lest  their  attachment, to  a  foreign  prince  should  ever  warp 
them  from  the  fidelity  which  they  owe  to  their  lawful  sovereign. 

Should  an  ambassador  forget  the  duties  of  his  station — should 
he  render  himself  disagreeable  and  dangerous — should  he  form 
cabals  and  schemes  prejudicial  to  the  peace  of  the  citizens,  or  to 
the  state  or  prince  to  whom  he  is  sent — ^there  are  various  modes 
of  punishing  him,  proportionate  to  the  natture  and  degree  of  his 
offence.  If  he  maltreats  the  subjects  of  the  state — ^if  he  commits 
any  acts  of  injustice  or  violence  against  them — ^the  injured  sub- 
jects are  not  to  seek  redress  from  the  ordinary  magistrates,  since 
the  ambassador  is  wholly  independent  of  their  jurisdiction :  and, 
for  the  same  reason,  those  magistrates  cannot  proceed  directly 
against  him.  On  such  occasions,  therefore,  the  plaintiffs  are  to 
make  application  to  their  sovereign,  who  demands  justice  from 
the  ambassador's  master,  and,  in  case  of  a  refusal,  may  order  ik$ 
insolent  minister  to  quit  his  dominions. 

Should  a  foreign  minister  offend  the  prince  himself — should  hs 
fail  in  the  respect  which  he  owes  him,  or  by  his  intrigues,  em- 
broil the  state  and  the  court — ^the  offended  prince,  from  a  wish  to 
keep  measures  with  the  offender's  sovereign,  sometimes  contents 
himself  with  simply  requiring  that  the  minister  be  recalled;  or  if 
the  transgression  be  of  a  more  serious  nature,  he  forbids  his  ap- 
pearance at  court  in  the  interval  while  his  master's  answer  is 
expected ;  and,  in  cases  of  a  heinous  complexion,  he  even  proceeds 
so  far  as  to  expel  him  from  his  territories. 

Every  sovereign  has  an  unquestionable  right  to  proceed  in  this 
manner;  for,  being  master  in  his  own  dominions,  no  foreigner 
can  stay  at  his  court,  or  in  his  territories,  without  his  permission. 
And  though  sovereigns  are  generally  obliged  to  listen  to  the 
overtures  of  foreign  powers,  and  to  admit  their  ministers,  this 
obligation  entirely  ceases  with  regard  to  a  minister,  who,  being 
himself  deficient  in  the  duties  attached  to  this  station,  becomes 
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dangerous  to,  or  justly  snspected  by  the  sovereign,  to  whom  he 
can  come  in  no  other  character  'than  that  of  a  minister  of  peace. 
Can  a  prince  be  obliged  to  suffer  that  a  secret  enemy,  who  is  raiih 
ing  disturbances  in  the  state  and  plotting  its  ruin,  shall  remain  in 
his  dominions  and  appear  at  his  court?  Ridiculous  was  the 
answer  of  Philip  the  Second  to  Queen  Elizabeth,  on  her  request 
that  he  would  recall  his  ambassador,  who  was  carrying  on  danger- 
ous plots  against  her.  The  Spanish  monarch  refused  to  recall  him, 
saying,  that  **the  condition  of  princes  would  be  very  wretched 
indeed,  if  they  were  obliged  to  recall  a  minister  whenever  his 
conduct  did  not  suit  the  humor  or  the  interest  of  those  with  whom 
he  was  negotiating.''  Much  more  wretched  would  be  the  ccmdi- 
tion  of  princes,  if  they  were  bound  to  suffer  in  their  i^tes,  and 
at  their  court,  a  minister  who  was  disagreeable  or  justly  suspect- 
ed, an  incendiary,  an  enemy  disguised  under  the  character  of  an 
ambassador,  who  should  avail  himself  of  his  inviolability  for  the 
purpose  of  boldly  plotting  schemes  of  a  pernicious  tendency.  The 
queen,  justly  offended  at  Philip's  refusal,  put  a  guard  on  the  am- 
bassador. 

But  is  a  prince  on  every  occasion  bound  to  confine  his  resent- 
ment to  the  simple  expulsion  of  an  ambassador,  however  great 
the  enormities  of  which  the  latter  may  have  been  guilty  t  Such 
is  the  doctrine  maintained  by  some  authors,  who  ground  their 
opinion  on  the  absolute  independency  of  a  public  minister.  I  own 
he  is  independent  of  the  jurisdiction  of  the  country :  and  I  have 
already  said,  that,  on  this  account,  the  common  magistrate  eannot 
proceed  against  him.  I  further  admit,  that,  in  all  cases  of  ordi- 
nary transgression,  all  instances  of  offensive  or  disorderly  be- 
havior, which,  though  injurious  to  individuals,  or  to  society,  do 
not  endanger  the  safety  of  the  state  or  of  the  sovereign,  there  is 
that  degree  of  respect  due  to  the  ambassadorial  character  which  is 
so  necessary  for  the  correspondence  of  nations,  and  to  the  dignity 
of  the  prince  represented,  that  a  complaint  be  first  made  to  him  of 
the  conduct  of  his  minister,  together  with  a  demand  of  repara- 
tion; and  that,  if  no  satisfaction  is  obtained,  the  offended  sov- 
ereign be  then  content  with  simply  ordering  the  ambassador  to 
quit  his  dominions,  in  case  the  serious  nature  of  the  offences  abso- 
lutely require  that  a  stop  be  put  to  them.  But  shall  an  ambassa- 
dor be  suffered  with  impunity  to  cabal  against  the  state  where  he 
resides,  to  plot  its  ruin,  to  stir  up  the  subjects  to  revolt,  and  bold* 
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\y  to  foment  the  most  dangerous  conspiracies,  under  the  assnr* 
ance  of  being  supported  by  his  master?  If  he  behaves  as  an 
enemy,  shall  it  not  be  allowable  to  treat  him  as  sucht  The  ques- 
tion admiits  not  of  a  doubt  with  regard  to  an  ambassador  who 
proceeds  to  overt  acts,  who  takes  up  arms,  and  uses  violence.  In 
such  case,  those  whom  he  attacks  may  repel  him:  self-defence 
being  authorized  by  the  law  of  nature.  Those  Roman  ambassadors, 
who,  being  sent  to  the  Oauls,  fought  against  them  with  the  people 
of  Clusium,  divested  themselves  of  the  ambassadorial  character. 
Can  any  one  therefore  imagine  that  the  Oauls  were  bound  to 
spare  them  in  the  hour  of  baittlef 

The  question  is  more  difficult  with  respect  to  an  ambassador 
who,  without  proceeding  to  overt  acts,  broaches  plots  of  a  danger- 
ous tendency, — ^who,  by  his  occult  machinations,  excites  the  sub- 
jects (to  revolt,  and  whp  forms  and  encourages  conspiracies  against 
the  sovereign  or  the  state.  Shall  it  be  deemed  unlawful  to  re- 
press and  inflict  exemplary  punishment  on  a  traitor  who  abuses 
the  sacred  character  with  which  he  is  invested,  and  who  is  him- 
self the  first  to  set  ithe  example  of  violating  the  law  of  nationst 
That  sacred  law  provides  no  less  for  the  safety  of  the  prince  who 
receives  an  ambassador,  than  for  that  of  the  ambassador  himself. 
But,  on  the  other  hand,  if  we  allow  the  offended  prince  a  right  to 
puniidi  a  foreign  minister  in  such  cases,  the  subjects  of  contest 
and  rupture  between  sovereigns  will  become  very  frequent;  and  it 
is  much  to  be  feared  that  the  ambassadorial  character  will  cease 
to  enjoy  that  protection  and  inviolability  which  are  so  essential 
to  it  There  are  certain  practices  connived  at  in  foreign  ministers, 
though  not  always  strictly  consistent  with  the  rules  of  rectitude : 
there  are  others,  again,  which  are  not  to  be  corrected  by  actual 
punishment,  but  simply  by  ordering  the  minister  to  depart.  How 
shall  we,  in  every  case,  be  able  to  ascertain  the  precise  boundaries 
of  those  different  degrees  of  transgression  t  When  there  exists  a 
premeditated  design  of  persecuting  a  minister,  an  odious  coloring 
will  be  given  to  his  intrigues:  his  intentions  and  proceedings  will 
be  calumniated  by  sinister  constructions;  even  false  accusations 
will  be  raised  against  him.  Finally,  such  plots  as  we  here  allude 
to  are  generally  conducted  with  caution :  they  are  carried  on  so 
secretly,  that,  to  obtain  full  proof  of  them,  is  a  matter  of  extreme 
difficulty,  and  indeed  hardly  possible,  without  the  formalities  of 
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justice, — ^formalitieB  to  which  we  caimot  subject  a  minister  who  is 
independent  of  the  jurisdiction  of  the  country. 

In  laying  down  the  grounds  of  the  voluntary  law  of  nations 
(Prelim.  §21),  we  have  seen  that,  in  particular  conjunctures, 
nations  must,  with  a  view  to  the  general  advantage,  necessarily 
recede  from  certain  rights,  which,  taken  in  themselves  and  ab- 
stracted from  every  other  consideration,  should  naturally  belong 
to  them.  Thus,  although  the  sovereign  who  has  justice  on  his 
side  be  alone  reaDy  entitled  to  all  the  rights  of  war  (Book  III. 
§  188),  he  is  nevertheless  obliged  to  look  upon  his  enemy  as  en- 
joying equal  rights  with  himself,  and  to  treat  him  accordingly 
(Ibid.  §§  190,  191).  The  same  principles  must  be  our  rule  in  the 
present  case.  We  may  therefore  venture  to  aflSrm,  that,  in  con- 
sideration of  the  extensive  utility,  nay,  the  absolute  necessity  of 
embassies,  sovereigns  are  bound  to  respect  the  inviolability  of  an 
ambassador  as  long  as  it  is  not  incompatible  with  their  own  safety 
and  the  welfare  of  their  state.  Consequently,  when  the  intrigues 
of  the  ambassador  have  transpired,  and  his  plots  are  discovered, — 
when  the  danger  is  passed,  so  that  there  no  longer  exists  a  neces- 
sity of  laying  hands  on  him  in  order  to  guard  against  it, — ^the 
offended  sovereign  ought,  in  consideration  of  the  ambassadorial 
character,  to  renounce  his  general  right  of  punishing  a  traitor  and 
a  secret  enemy  who  conspires  against  the  safety  of  the  state, — and 
to  content  himself  with  dismissing  the  guilty  minister,  and  re- 
quiring that  punishment  to  be  inflicted  on  him  by  the  sovereign 
to  whose  authority  he  is  subject. 

Such,  in  fact,  is  the  mode  of  proceeding  established  by  common 
consent  among  the  generality  of  nations,  especially  those  of 
Europe.  Wicquefort  gives  us  several  instances  of  some  of  the 
principal  European  sovereigns,  who,  on  discovering  ambassadors 
to  be  guilty  of  odious  machinations,  have  limited  their  resent- 
ment to  the  expulsion  of  the  offenders,  without  even  making  ap- 
plication to  have  them  punished  by  their  masters,  of  whom  they 
did  not  expect  to  obtain  a  compliance  with  such  a  demand.  To 
these  instances  let  us  add  that  of  the  duke  of  Orleans,  regent  of 
Pranoc.  That  prince,  having  detected  a  dangerous  conspiracy 
which  had  been  formed  against  him  by  the  prince  de  Cellamare, 
ambassador  from  Spain,  behaved  with  great  moderation  on  the 
occasion— Jiot  adopting  any  severer  measures  than  those  of  set- 
ting a  guard  over  the  guilty  minister,  seizing  his  papers,  and 
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caiising  him  to  be  conducted  out  of  the  kingdom.  [^Sjiother  re- 
markable infitance,  of  very  ancient  date,  stands  recorded  by  the 
Roman  historians, — ^that  in  which  Tarquin's  ambassadors  were 
concerned.  Having  repaired  to  Rome  under  pretense  of  claiming 
private  property  belonging  to  their  master,  who  had  been  ex- 
pelled from  his  kingdom,  they  tampered  with  the  profligate  young 
nobility,  and  engaged  them  in  a  black  and  infamous  conspiracy 
against  the  liberties  of  their  country.  Although  such  conduct 
would  have  authorized  the  rulers  of  the  Soman  state  to  treat 
them  as  enemies,  the  consuls  and  senate  nevertheless  respected 
the  law  of  nations  in  the  persons  of  those  ambassadors.  The  of- 
fenders were  sent  back  to  their  employer,  without  having  received 
*any  personal  injury:  but,  from  Idvy's  accoiuit  of  the  transaction, 
it  appears  that  the  letters  which  they  had  from  the  conspirators 
to  Tarquin  were  taken  from  them. 

This  example  leads  us  to  the  true  rule  of  the  law  of  nations,  in 
the  cases  now  in  question.  An  ambassador  ca/nnot  be  punished 
because  he  is  independent:  and,  for  the  reasons  we  have  alleged,  it 
is  not  proper  to  treat  him  as  an  enemy,  iHl  he  himself  proceeds  to 
overt  acts  of  violence:  but  we  are  justifiable  in  adopting  against 
him  every  measure  which  the  circumstances  of  the  case  may 
reasonably  require  for  the  purpose  of  defeating  his  machinations 
and  averting  the  evil  which  he  has  plotted.  If,  in  order  to  dis- 
concert and  prevent  a  conspiracy,  it  were  necessary  to  arrest  or 
even  put  to  death  an  ambassador  who  animates  and  conducts  it, 
I  do  not  see  why  we  should  for  a  moment  hesitate  to  take  either 
of  those  steps, — ^not  only  because  the  safety  of  the  state  is  the 
supreme  law,  but  also  because,  independent  of  that  maxim,  the 
ambassador's  own  deeds  give  us  a  perfect  and  particular  right  to 
proceed  to  such  extremities.  A  public  minister,  I  grant,  is  inde- 
pendent, and  his  person  is  sacred :  but  it  is  unquestionably  lawful 
to  repel  his  attacks,  whether  of  a  secret  or  of  an  open  nature,  and 
to  defend  ourselves  against  him,  whenever  he  acts  either  as  an 
enemy  or  a  traitor.  And  if  we  cannot  accomplish  our  own  preser- 
vation without  harm  thence  resulting  to  him,  it  is  he  himself  who 
has  laid  us  under  a  necessity  of  not  sparing  him.  On  such  an 
occasion,  it  may  with  great  truth  be  asserted,  that  the  minister 
has,  by  his  own  act,  excluded  himself  from  the  protection  of  the 
law  of  nations.  Suppose  the  Venetian  senate — ^though  apprised 
of  the  marquis  of  Bedamar's  conspiracy,  and  impressed  with  a 
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thorough  conyiction  of  that  minister's  being  the  prime  mover  and 
director  of  the  whole  bnsinefis, — ^had  neverthelew  been^  in  other 
particulars,  destitute  of  sufficient  information  to  enable  them  to 
cruirii  the  detestable  plot, — suppose  they  had  been  uncertain  with 
respect  to  the  number  and  rank  of  the  conspirators,  the  designs 
they  had  in  agitation,  and  the  particular  quarter  where  the  med- 
itated mischief  was  to  burst  forth,  whether  an  intention  was 
entertained  of  exciting  a  revolt  among  the  marine  or  the 
land  forces,  or  affecting  the  clandestine  capture  of  some  im- 
portant fortress, — ^would  they,  tmder  such  circumstances,  have 
been  bound  to  suffer  the  ambassador  to  depart  unmolested,  and 
thus  afford  him  an  opportunity  of  joining  and  heading  his  accom- 
plices, and  of  bringing  his  designs  to  a  successful  issue ! — Ho  man 
will  seriously  answer  in  the  affirmative.  The  senate,  therefore, 
would  have  had  a  right  to  arrest  the  marquis  and  all  his  house- 
hold, and  even  to  extort  from  them  their  detestable  secret.  But 
those  prudent  republicans,  seeing  the  danger  was  removed,  and 
the  conspiracy  totally  suppressed,  chose  to  keep  measures  with 
Spain :  wherefore  they  prohibited  all  accusation  of  the  Spaniards 
as  concerned  in  the  plot,  and  contented  themselves  with  simply 
requesting  the  ambassador  to  withdraw,  in  order  to  screen  him- 
self from  the  rage  of  the  populace. 

In  this  case  the  same  rule  is  to  be  followed  which  we  have  al- 
ready laid  down  (Book  III.  §  136)  in  treating  of  what  may  law- 
fully be  done  to  an  enemy.  Whenever  an  ambassador  acts  as  an 
enemy,  we  are  justifiable  in  adopting  against  him  every  measure 
that  is  necessary  for  the  purpose  of  defeating  his  evil  designs  and 
insuring  our  own  safety.  It  is  on  the  same  principle,  and  under 
the  idea  which  represents  the  ambassador  as  a  public  enemy  when 
he  behaves  as  such,  that  we  proceed  to  determine  the  treatment 
he  ought  to  receive  in  case  he  pursues  his  criminal  career  to  the 
last  stage  of  enormity.  If  an  ambassador  commit  any  of  those 
atrocious  crimes  which  sap  the  very  foundations  of  the  general 
safety  of  mankind, — ^if  he  attempt  to  assassinate  or  poison  the 
prince  who  has  received  him  at  his  court, — ^he  unquestionably  de- 
serves to  be  punished  as  a  treacherous  enemy  guilty  of  poisoning 
or  assassination  (See  Book  III.  §155).  The  ambassadorial  char- 
acter, which  he  has  so  basely  prostituted,  cannot  shield  him  from 
the  sword  of  justice.  Is  the  law  of  nations  to  protect  such  a  crim- 
inal, when  the  personal  security  of  all  sovereigns  and  the  general 
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safety  of  mankind  loudly  demand  that  his  crime  shonid  be  ex* 
piated  by  the  saorifice  of  his  forfeit  lifet  It  is  true,  indeed,  that 
we  have  little  room  to  apprehend  that  a  public  minister  will  pro- 
ceed to  such  dreadful  enormities:  for  it  is  generally  men  of 
honor  who  are  invested  with  the  character  of  ambassadors;  and 
even  if  there  should,  among  the  number,  be  some  whose  con* 
sciences  are  callous  to  every  scmple,  the  difficulties,  neverdieleBB, 
and  the  magnitude  of  the  danger,  are  sufficient  to  deter  them 
from  the  attempt.  Yet  such  crimes  are  not  wholly  unexampled 
in  history.  Monsieur  Barbe3rrac  instances  the  assassination  of  the 
lord  of  Sirmium  by  an  ambassador  of  Constantinus  Diogenes, 
governor  of  the  neighboring  province  for  Basilius  II.,  emperor 
of  Constantinople ;  and  for  his  authority  he  quotes  the  historian 
Cedrenus.  The  following  fact  is  likewise  to  the  purpose.  In  the 
year  1382,  Charles  III.,  king  of  Naples,  having  sent  to  his  com- 
petitor, Louis  duke  of  Anjou,  a  knight  named  Matthew  Sauvage, 
in  the  character  of  a  herald,  to  challenge  him  to  single  combat,—* 
the  herald  was  suspected  of  carrying  a  demi-lance  whose  point 
was  tinged  with  a  poison  of  so  subtle  a  nature,  that  whoever 
should  look  steadfastly  on  it,  or  even  suffer  it  to  touch  his  dothes, 
would  instantly  drop  down  dead.  The  duke,  being  apprized  of 
the  danger,  refused  to  admit  the  herald  into  his  presence,  and  or- 
dered him  to  be  taken  into  custody.  The  culprit  was  interrogated^ 
and,  upon  his  own  confession,  suffered  the  punishment  of  decapi- 
tation. Charles  complained  of  the  execution  of  his  herald,  as  an 
infraction  of  the  laws  and  usages  of  war :  but  Louis,  in  his  reply, 
maintained  that  he  had  not  violated  those  laws  in  his  treatment 
of  Sauvage,  who  had  been  convicted  by  his  own  confession.  Had 
the  crime  imputed  to  the  herald  been  clearly  substantiated,  he 
was  an  asssflsin,  whom  no  law  could  protect.  But  the  very  nature 
of  the  accusation  sufficiently  proves  that  it  was  a  false  and 
groundless  charge. 

The  question  of  which  we  have  been  treating  has  heen  debated 
in  England  and  France  on  two  famous  occasions.  In  the  former 
of  those  countries,  the  question  arose  in  the  case  of  John  Leslie, 
bishop  of  Boss,  ambassador  from  Mary,  Queen  of  Scots.  That 
minister  was  continually  intriguing  against  Queen  Elizabeth,  plot- 
ting against  the  tranquillity  of  the  state,  forming  conspiracies, 
and  exciting  the  subjects  to  rebellion.  Five  of  the  most  able  civil- 
ians, being  consulted  by  the  privy  council,  gave  it  as  their  opin- 
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ion,  that  ''an  ambassador  raising  a  rebellion  against  the  prince  at 
whose  court  he  resides,  forfeits  the  privileges  annexed  to  his  char- 
acter, and  is  subject  to  the  punishment  of  the  law. "  They  should 
rather  have  said,  that  he  may  be  treated  as  an  enemy.  But  the 
council  contented  themselves  with  causing  the  bishop  to  be  ar- 
rested, and  after  having  detained  him  a  prisoner  in  the  Tower  for 
two  years,  set  him  at  liberty  when  there  was  no  longer  any  danger 
to  be  apprehended  from  his  intrigues,  and  obliged  him  to  depart 
from  the  kingdom.  This  instance  may  serve  to  confirm  the  prin- 
ciples which  we  have  laid  down ;  and  the  like  may  be  said  of  the 
following.  Bruneau,  secretary  to  the  Spanish  ambassador  in 
France,  was  detected  in  the  very  act  of  treating  with  Mairargues, 
in  a  time  of  profound  peace,  for  the  surrender  of  Marseilles  to  the 
Spaniards.  The  secretary  was  thereupon  committed  to  prison, 
and  was  subjected  to  a  judicial  examination  by  the  parliament 
before  whom  Mairargues  was  tried.  That  body,  however,  did  not 
pronounce  sentence  of  condemnation  on  Bruneau,  but  referred  his 
case  to  the  king,  who  restored  him  to  his  master,  on  condition  that 
the  latter  should  order  him  to  depart  immediately  from  the  king- 
dom. The  ambassador  warmly  complained  of  the  imprisonment 
of  his  secretary:  but  Henry  IV.  very  judiciously  answered,  that 
''the  law  of  nations  does  not  forbid  putting  a  public  minister 
under  an  arrest,  in  order  to  hinder  him  from  doing  mischief." 
The  king  might  have  added,  that  a  nation  has  even  a  right  to 
adopt,  against  a  public  minister,  every  measure  which  may  be 
necessary  for  the  purpose  of  warding  off  the  mischief  he  meditates 
against  her, — of  defeating  his  projects,  and  preventing  their  evil 
consequences.  It  was  on  this  principle  that  the  parliament  were 
authorized  to  interrogate  Bruneau,  for  the  purpose  of  discover- 
ing all  the  parties  concerned  in  so  dangerous  a  conspiracy.  The 
question,  whether  foreign  ministers  who  violate  the  law  of  nations 
do  thereby  forfeit  their  privileges,  was  warmly  debated  at  Paris, 
but,  without  waiting  to  have  the  point  decided,  the  king  restored 
Bruneau  to  his  master. 

It  is  not  lawful  to  maltreat  an  ambassador  by  way  of  retalia- 
tion :  for  the  prince  who  uses  violence  against  a  public  minister  is 
guilty  of  a  crime;  and  we  are  not  to  take  vengeance  for  his  mis- 
conduct by  copying  his  example.  We  never  can,  under  pretense 
of  retaliation,  be  authorized  to  commit  actions  which  are  in  their 
own  nature  unjustifiable:  and  such  undoubtedly  would  be  any 
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instance  of  ill  treatment  inflicted  on  an  unoffending  minister  as 
a  punishment  for  his  master's  faults.  If  it  be  an  indispensable 
duty  to  pay  a  general  regard  to  this  rule  in  cases  of  retaliation, 
it  is  more  particularly  obligatory  with  regard  to  an  ambassador, 
on  account  of  the  respect  due  to  his  character.  The  Carthaginians 
having  violated  the  law  of  nations  in.  tiie  persons  of  the  Boman 
ambassadors,  the  ambassadors  of  that  perfidious  nation,  were 
brought  to  Scipio,  who,  being  asked  how  he  would  have  them  to 
be  treated,  replied,  ''Not  in  the  manner  that  tiie  Carthaginians 
have  treated  ours."  Accordingly  he  dismissed  them  in  safely: 
but  at  the  same  time  he  made  preparations  for  chastising,  by 
force  of  arms,  the  state  which  had  violated  the  law  of  nations. 
There  cannot  be  a  better  pattern  for  sovereigns  to  follow  on  such 
an  occasion.  If  the  injury  for  idiich  we  would  make  retaliation 
does  not  concern  &  public  minister,  there  exists  a  still  stronger 
certainty  that  we  must  not  retaliate  on  the  ambassador  of  the 
sovereign  against  whom  our  complaint  Ues.  The  safety  of  public 
ministers  would  be  very  precarious,  if  it  were  liable  to  be  af • 
f ected  by  every  casual  difference  that  might  arise.  But  there  is 
one  particular  case  in  which  it  appears  perfectiy  justifiable  to 
arrest  an  ambassador,  provided  no  ill  treatment  be  given  to  him 
in  other  respects.  When,  for  instance,  a  prince  has,  in  open  viola- 
tion of  the  law  of  nations,  caused  our  ambassador  to  be  arrested, 
we  may  arrest  and  detain  his,  as  a  pledge  for  the  life  and  liberty 
of  ours.  But  should  this  expedient  prove  unsuccessful,  it  would 
become  our  duty  to  liberate  the  unoffending  minister,  and  to  seek 
redress  by  more  efficacious  measures.  Charles  the  Fifth  caused  the 
French  ambassador,  who  had  made  him  a  declaration  of  war,  to 
be  put  under  an  arrest;  whereupon  Francis  the  First  caused 
Granvelle,  the  emperor's  ambassador,  to  be  arrested  in  like  man- 
ner. At  length,  however,  it  was  agreed  that  both  those  ministers 
should  be  conducted  to  the  frontier,  and  released  at  the  same 
time. 

We  have  derived  the  independence  and  inviolability  of  the  am- 
bassadorial character  from  the  natural  and  necessary  principles 
of  the  law  of  nations.  These  prerogatives  are  further  confirmed 
by  the  uniform  practice  and  general  consent  of  mankind.  We 
have  seen  above  (§  84),  that  the  Spaniards  found  the  right  of  em- 
bassies established  and  respected  in  Mexico.  The  same  principle 
also  prevails  even  among  the  savage  tribes  of  North  America: 
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and  if  we  thence  tnm  onr  eye  to  the  other  extremity  of  the  globe, 
we  find  that  ambassadors  are  highly  respected  in  China.  In  India 
also  the  same  role  ia  observed^  though  with  less  scrupulous  punc- 
tuality: the  king  of  Ceylon,  for  instance,  has  sometimes  impris- 
oned the  ambassadors  of  the  Dutch  East-India  company.  Being 
master  of  the  places  which  produce  cinnamon,  he  knows  that  the 
Dutch,  in  consideration  of  a  profitable  commerce,  will  overlook 
many  irregularities  in  hia  conduct ;  and,  with  the  true  disposition 
of  a  barbarian,  he  takes  an  undue  advantage  of  that  circumstance. 
The  Koran  enjoins  the  Moslems  to  respect  public  ministers :  and 
if  the  Turks  have  not  in  all  instances  uniformly  observed  that  pre- 
cept, their  violations  of  it  are  rather  imputable  to  the  ferocity  of 
particular  princes  than  to  the  principles  of  the  nation  at  large. 
The  rights  of  ambassadors  were  formerly  very  well  known  among 
the  Arabs.  A  writer  of  that  nation  relates  the  following  incident : 
Khaled,  an  Arabian  chief,  having  come,  in  the  character  of  am- 
bassador, to  the  army  of  the  emperor  Heraclius,  used  insolent 
language  to  the  general:  whereupon  the  latter  observed  to  him, 
tiiat  ''ambassadors  were  protected  from  all  kinds  of  violence  by 
the  law  which  universally  prevailed  among  nations:  and  it  was 
probably  that  consideration  which  had  emboldened  the  Arab  to 
speak  to  him  in  so  indecent  a  manner."  It  would  be  quite  un- 
necessary, in  this  place,  to  accumulate  the  various  examples  with 
which  the  history  of  the  European  nations  presents  us:  the  enu- 
meration would  be  endless ;  and  the  established  customs  of  Euroi)e 
on  this  subject  are  sufficiently  known.  Saint  Louis,  when  at  Acra 
in  Palestine,  gave  a  remarkable  instance  of  the  protection  due  to 
public  ministers: — ^an  ambassador  from  the  Old  Man  of  the 
Mountain,  or  prince  of  the  Assassins,  speaking  insolently  to  the 
French  monarch,  the  grand-masters  of  the  orders  of  the  Temple 
and  the  Hospital  informed  that  minister,  that,  ''were  it  not  for 
the  respect  paid  to  the  character  with  which  he  was  invested,  they 
would  cause  him  to  be  thrown  into  the  sea."  The  king,  however, 
dismissed  him  without  suffering  the  slightest  injury  to  be  done 
him.  Nevertheless,  as  the  prince  of  the  Assassins  was  on  his  own 
part  guilty  of  grossly  violating  the  most  sacred  rights  of  nations, 
it  would  have  been  reasonable  to  suppose  that  his  ambassador  had 
no  claim  to  protection,  except  indeed  on  this  single  consideration, 
that,  as  the  privilege  of  inviolability  is  founded  on  the  necessity 
of  keeping  open  a  safe  channel  of  communication,  through  which 
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sovereigns  may  reciprocally  make  proposals  to  each  other,  and 
carry  on  negotiations  both  in  peace  and  in  war,  the  protection 
should  therefore  extend  even  to  the  envoys  of  those  princes,  who, 
guilty  themselves  of  violating  the  law  of  nations,  would  otherwise 
have  no  title  to  our  respect. 

There  are  rights  of  another  nature,  which,  though  not  neces- 
sarily annexed  to  the  character  of  a  public  minister,  are  neverthe- 
less allowed  to  him  by  established  custom  in  almost  every  countiy. 
One  of  the  principal  of  these  is  the  free  exercise  of  his  religion. 
It  is,  indeed,  highly  proper  that  a  minister,  and  especially  a  resi- 
dent minister,  should  enjoy  the  free  exercise  of  his  religion  with- 
in his  own  house,  for  himself  and  his  retinue.  But  it  cannot  be 
said  that  this  right,  like  those  of  independence  and  inviolability, 
is  absolutely  necessary  to  the  success  of  his  commission,  particu* 
larly  in  the  case  of  a  non-resident  minister,  the  only  one  whom 
nations  are  bound  to  admit  (§  66).  The  minister  may,  in  this 
respect,  do  what  he  pleases  in  his  own  house,  into  which  nobody 
has  a  right  to  pry  or  to  enter.  But,  if  the  sovereign  of  the 
country  where  he  resides  should,  for  substantial  reasons,  refuse 
him  permission  to  practice  his  religion  in  any  manner  which 
might  render  it  an  object  of  public  notice,  we  must  not  presume 
to  condenm  the  conduct  of  that  sovereign,  much  less  to  accuse 
him  of  violating  the  law  of  nations.  At  present,  ambassadors  are 
not  debarred  the  free  exercise  of  their  religion  in  any  civilized 
country:  for  a  privilege  which  is  founded  on  reason  cannot  be 
refused  when  it  is  attended  with  no  ill  consequence. 

Among  those  rights  that  are  not  necessary  to  the  success  of 
embassies,  there  are,  on  the  other  hand,  some  which  are  not  found- 
ed on  a  general  consent  of  nations,  but  which  are  nevertheless,  by 
the  custom  of  several  countries,  annexed  to  the  ambassadorial 
character.  Of  this  number  is  the  exemption  of  things  brought 
into  or  sent  out  of  the  country  by  a  foreign  minister  from  the 
customary  duties  on  importation  and  exportation.  There  is  no 
necessity  that  he  should  be  favored  with  any  distinction  in  that 
respect,  since  his  payment  of  those  duties  will  not  render  him  the 
less  capable  of  discharging  his  functions.  If  the  sovereign  is 
pleased  to  exempt  him  from  them,  it  is  an  instance  of  civility 
which  the  minister  could  not  claim  as  matter  of  right,  any  more 
than  that  his  baggage,  or  any  chests  or  packages  which  he  im- 
ports from  abroad,  shall  not  be  searched  at  the  custom-house. 
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Thomas  Chaloner,  the  English  ambassador  in  Spain,  sent  home 
a  bitter  complaint  to  Queen  Elizabeth,  his  mistress,  that  the  cus- 
tom-house ofScers  had  opened  his  trunks  in  order  to  search  theni. 
But  the  queen  returned  him  for  answer,  that  it  was  ''the  duty 
of  an  ambassador  to  wink  at  every  thing  which  did  not  directly 
offend  the  dignity  of  his  sovereign/' 

The  independency  of  the  ambassador  exempts  him  indeed  from 
every  personal  imposition,  capitation,  or  other  duty  of  that  na- 
ture, and  in  general  from  every  tax  relating  to  the  character  of 
a  subject  of  the  state.  But  as  for  duties  laid  on  any  kind  of 
goods  or  provisions,  the  most  absolute  independency  does  not 
exempt  him  from  the  payment  of  them:  even  sovereigns  them- 
selves are  subject  to  them.  In  Holland,  the  following  rule  is 
observed — ambassadors  are  exempt  from  the  taxes  on  consump- 
tion, doubtless  because  those  taxes  are  more  directly  of  a  personal 
nature;  but  they  pay  the  duties  on  importation  and  exportation. 

However  extensive  their  exemption  may  be,  it  is  manifest  that 
it  solely  relates  to  things  intended  for  their  own  use.  Should 
they  abuse  and  make  a  shameful  trafiSc  of  it  by  lending  their 
name  -to  merchants,  the  sovereign  has  unquestionably  a  right  to 
put  a  stop  to  the  fraud,  even  by  suppressing  the  privilege.  Such 
things  have  been  known  in  several  places ;  and  the  sordid  avarice 
of  some  ministers,  who  made  a  trade  of  their  exemption,  has 
obliged  the  sovereign  to  deprive  them  of  it.  At  present,  the 
foreign  ministers  at  Petersburgh  are  subject  to  the  duties  on  im- 
portation ;  but  the  empress  has  the  generosity  to  indemnify  them 
for  the  loss  of  a  privilege  which  they  had  no  right  to  claim,  and 
which,  from  the  frequency  of  its  abuse,  she  had  been  obliged  to 
abolish.  i 

But,  here  it  is  asked,  whether  a  nation  may  abolish  what  gen- 
eral custom  has  established  with  respect  to  foreign  ministers? 
Let  us  then  consider  what  obligation  custom  and  received  usage 
can  impose  on  nations,  not  only  in  what  concerns  ministers,  but 
also  in  any  other  instance,  in  general.  The  usages  and  customs 
of  other  nations  are  no  further  obligatory  on  an  independent 
state,  than  as  she  has  expressly  or  tacitly  given  her  consent  to 
them.  But  when  once  a  custom,  indifferent  in  itself,  has  been 
generally  established  and  received,  it  carries  the  force  of  an  obli- 
gation on  the  states  which  have  tacitly  or  expressly  adopted  it. 
Nevertheless,  if,  in  process  of  time,  any  nation  perceives  that 
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sach  custom  is  attended  with  inconyeniences,  she  is  at  liberty  to 
declare  that  she  no  longer  chooses  to  conform  to  it:  and  when 
once  she  has  made  this  explicit  declaration^  no  cause  of  complaint 
lies  against  her  for  refusing  thenceforward  to  observe  the  cus- 
tom in  question.  But  such  a  declaration  should  be  made  before- 
hand, and  at  the  time  when  it  does  not  affect  any  particular  na- 
tion: it  is  too  late  to  make  it  when  the  case  actually  exists;  for 
it  is  a  maxim  universally  received,  that  a  law  must  never  be 
changed  at  the  moment  of  the  actual  existence  of  the  particular 
case  to  which  we  would  apply  it.  Thus,  on  the  subject  before 
xia,  a  sovereign  who  has  previously  notified  his  intentions,  and 
received  an  ambassador  only  on  that  footing,  is  not  obliged  to 
allow  him  the  enjoyment  of  all  the  privileges,  or  to  pay  him  all 
the  honors,  which  custom  had  before  annexed  to  the  ambassa- 
dorial character, — provided  that  the  privileges  and  honors  whi<^ 
are  withheld  be  not  essential  to  the  nature  of  the  embasi^,  and 
necessary  to  insure  its  legitimate  success.  To  refuse  privil^^ 
of  this  latter  kind,  would  be  the  same  thing  in  effect  as  refusing 
the  embassy  itself, — a  conduct  which  a  state  is  not  at  liberty  to 
pursue  generally  and  on  every  occasion  (§  65),  but  in  those  in- 
stances only  where  the  refusal  is  foimded  on  some  very  substan- 
tial reason.  To  withhold  honors  which  are  consecrated  by  cus- 
tom and  become  in  a  manner  essential,  is  an  expression  of  con- 
tempt, and  an  actual  injury. 

Here  it  must  be  further  observed,  that,  when  a  sovereign  in- 
tends to  break  through  an  established  custom,  the  rule  should  be 
general.  To  refuse  certain  customary  honors  or  privileges  to 
the  ambassador  of  one  nation,  and  to  continue  the  enjoyment  of 
them  to  others,  is  an  affront  to  that  nation,  a  mark  of  contempt^ 
or  at  least  of  ill-will. 

Sometimes  princes  send  to  each  other  secret  ministers,  whose 
character  is  not  public.  If  a  minister  of  this  kind  be  insulted 
by  a  person  unacquainted  with  his  character,  such  insult  is  no 
violation  of  the  law  of  nations :  but  the  prince  who  receives  this 
ambassador  and  knows  him  to  be  a  public  minister,  is  bound  by 
the  same  ties  of  duty  towards  him  as  towards  a  publicly  acknowl- 
edged ambassador,  and  under  equal  obligation  to  protect  him, 
and  as  far  as  in  his  power,  to  insure  him  the  full  enjoyment  of 
that  inviolability  and  independence  which  the  law  of  natiooa 
annexes  to  the  ambassadorial  character.    No  excuse,  therefore, 
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can  be  oflfered  for  the  conduct  of  Francis  Sforza,  duke  of  Milan, 
in  putting  to  death  Maraviglia,  secret  minister  of  Francis  the 
First  Sforza  had  often  treated  with  that  secret  agent,  and  had 
acknowledged  him  as  the  French  monarch's  minister. 

We  cannot  introduce  in  any  more  proper  place  an  important 
question  of  the  law  of  nations,  which  is  nearly  allied  to  the  rights 
of  embassies.  It  is  asked,  what  are  the  rights  of  a  sovereign, 
who  happens  to  be  in  a  foreign  country,  and  how  the  master  of 
the  country  is  to  treat  himf  If  that  prince  be  come  to  negotiate, 
or  to  treat  about  some  public  affair,  he  is  doubtless  entitled  in  a 
more  eminent  degree  to  enjoy  all  the  rights  of  ambassadors.  If 
he  be  come  as  a  traveller,  his  dignity  alone,  and  the  regard  due 
to  the  nation  which  he  represents  and  governs,  shelters  him  from 
all  insult,  gives  him  a  claim  to  respect  and  attention  of  every 
kind,  and  exempts  him  from  all  jurisdiction.  On  his  making 
himself  known,  he  cannot  be  treated  as  subject  to  the  common 
laws;  for  it  is  not  to  be  presumed  that  he  has  cons^ted  to  such 
a  subjection :  and  if  a  prince  will  not  suffer  him  in  his  domin- 
ions on  that  footing,  he  should  give  him  notice  of  his  intentions. 
But,  if  the  foreign  prince  forms  any  plot  against  the  safety  and 
welfare  of  the  state, — in  a  word,  if  he  acts  as  an  enemy, — ^he 
may  very  justly  be  treated  as  such.  In  every  other  case  he  is 
entitled  to  full  security,  since  even  a  private  individual  of  a  for- 
eign nation  has  a  right  to  expect  it. 

A  ridiculous  notion  has  possessed  the  minds  even  of  persons 
who  deem  themselves  superior  in  understanding  to  the  common 
herd  of  mankind.  They  think  that  a  sovereign  who  enters  a 
foreign  country  without  permission,  may  be  arrested  there.  But 
on  what  reason  can  such  an  act  of  violence  be  grounded?  The 
absurdity  of  the  doctrine  carries  its  own  refutation  on  the  face 
of  it.  A  foreign  sovereign,  it  is  true,  ou^t  to  give  notice  of  his 
coming,  if  he  wishes  to  receive  such  treatment  as  he  is  entitled 
to  expect.  It  would,  moreover,  be  prudent  in  him  to  make  appli- 
cation for  passports,  in  order  that  designing  malevolence  may 
not  have  any  pretext,  any  hope  of  finding  specious  reasons  to 
palliate  an  act  of  injtetice  and  violence.  I  further  allow,  that, 
— as  the  presence  of  a  foreign  sovereign  may  on  certain  occa- 
sions be  productive  of  serious  consequences, — ^if  the  times  are  in 
anywise  critical,  and  the  motives  of  his  journey  liable  to  suspi- 
cion, he  ought  not  to  undertake  it  without  the  consent  and  appro- 
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bation  of  the  prince  whose  territories  he  means  to  enter.  When 
Peter  the  Great  determined  personally  to  visit  foreign  conntrieB 
in  quest  of  the  arts  and  sciences  to  enrich  his  empire,  he  traveled 
in  the  retinue  of  his  own  ambassadors. 

A  foreign  prince  unquestionably  retains  all  his  rights  over  his 
own  state  and  subjects,  and  may  exercise  them  in  every  instance 
that  does  not  affect  the  sovereignty  of  the  country  in  which  he  is 
a  sojourner.  The  king  of  Prance,  therefore,  appears  to  have 
been  too  punctilious  in  refusing  to  permit  the  Emperor  Sigis- 
mund,  when  at  Iiyons,  to  confer  the  dignity  of  duke  on  the  count 
of  Savoy,  who  was  a  vassal  of  the  empire  (see  Book  IL  §40). 
Lees  difficulty  would  have  been  made  with  any  other  prince: 
but  the  court  was  scrupulously  careful  to  guard  against  the  old 
claims  of  the  emperors.  On  the  other  hand,  it  was  with  very 
good  reason  that  the  same  court  expressed  considerable  displeas- 
ure at  the  conduct  of  Queen  Christina,  who,  whilst  residing  in 
France,  caused  one  of  her  domestics  to  be  executed  in  her  own 
house :  for  an  execution  of  that  kind  is  an  act  of  territorial  juris- 
diction: and  besides,  Christina  had  abdicated  the  crown.  Her 
reservations,  her  birth,  her  dignity,  might  indeed  aititle  her  to 
great  honors,  or,  at  most,  to  an  entire  independence — ^but  not 
to  all  the  rights  of  an  actual  sovereign.  The  famous  instance  of 
Mary  Queen  of  Scots,  so  often  quoted  on  questions  on  this  sub- 
ject, is  not  a  very  apposite  example:  for  that  princess  was  no 
longer  in  possession  of  the  crown  at  the  time  when  she  came  to 
England,  and  was  arrested,  tried,  and  condemned  to  death. 

The  deputies  sent  to  the  assembly  of  states  of  a  kingdom,  or  a 
republic,  are  not  public  ministers  like  those  of  whom  we  have 
spoken  above,  as  they  are  not  sent  to  foreign  powers:  but  they 
are  public  persons,  and  in  that  character  are  possessed  of  privi- 
leges which  it  is  our  duty  to  establish  before  we  take  leave  of  this 
subject.  The  states  which  have  a  right  to  meet  by  deputies  for 
the  purpose  of  deliberating  on  public  affairs  are,  from  that  very 
circumstance,  entitled  to  demand  perfect  security  for  their  repre- 
sentatives, together  with  every  exemption  and  immunity  that  is 
necessary  to  the  free  discharge  of  their  functions.  If  the  persons 
of  the  deputies  be  not  inviolable,  their  constituents  cannot  be  as- 
sured of  their  fidelity  in  asserting  the  rights  of  the  nation  and 
courageously  defending  the  public  interests.  And  how  could 
those  representatives  duly  acquit  themselves  of  their  functions, 
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if  people  were  allowed  to  molest  them  by  arreBts,  either  for  debt 
or  for  ordinary  oflfensest  Between  the  nation  and  the  sovereign, 
in  this  ease,  the  same  reasons  hold  good,  on  which,  between  state 
and  state,  the  immunities  of  ambassadors  are  founded.  We  may 
therefore  safely  venture  to  assert,  that  the  rights  of  the  nation, 
and  the  public  faith,  secure  those  deputies  from  violence  of  every 
kind,  and  even  from  any  judicial  prosecution,  during  the  term  of 
their  ministry.  Such  indeed  is  the  rule  observed  in  all  countries, 
and  particularly  at  the  diets  of  the  empire,  the  parliaments  of 
England,  and  the  cortes  of  Spain.  Henry  the  Third,  of  France, 
caused  the  duke  and  the  Cardinal  de  Guise  to  be  killed  at  the 
meeting  of  the  states  at  Blois.  Unquestionably  the  security  of 
the  assembly  was  violated  by  that  action :  but  those  two  princes 
were  factious  rebels,  whose  audacious  views  aimed  at  nothing  less 
than  depriving  their  sovereign  of  his  crown.  And  if  it  was 
equally  certain  that  Henry  was  no  longer  possessed  of  sufficient 
power  to  bring  them  to  a  formal  trial,  and  punish  them  accord- 
ing to  the  laws,  the  necessity  of  justifiable  self-defense  gave  the 
king  a  right  to  adopt  the  mode  which  he  pursued,  and  furnishes 
a  sufficient  apology  for  his  conduct.  It  is  the  misfortune  of  weak 
and  unskillful  princes,  that  they  suffer  themselves  to  be  reduced 
to  extremities,  from  which  they  cannot  extricate  themselves  with- 
out a  violation  of  every  established  rule.  It  is  said  that  Pope 
Sextus  the  Fifth,  on  hearing  of  the  catastrophe  of  the  Duke  de 
Guise,  commended  that  resolute  act  as  a  necessary  stroke  of  pol- 
icy; but  when  he  was  told  that  the  cardinal  had  likewise  been 
killed,  he  burst  into  a  violent  paroxysm  of  rage.  This,  indeed, 
was  carrying  his  haughty  pretensions  to  an  excessive  height.  The 
pontiff  readily  allowed  that  urgent  necessity  had  authorized 
Henry  to  violate  the  security  of  the  states,  and  to  break  through 
all  forms  of  justice :  and  could  he  pretend  that  this  prince,  rather 
than  be  deficient  in  respect  for  the  Roman  purple,  should  risk 
both  his  crown  and  his  lifef 

[Book  IV,  Chap.  VIII,  of  VatteVs  Law  of  Nations.] 

OF  THE  JUDGE  OF  AMBASSADORS  IN  CIVIL  CASES. 

Some  authors  will  have  an  ambassador  to  be  subject,  in  civil 
cases,  to  the  jurisdiction  of  the  country  where  he  resides, — at 
least  in  such  cases  as  have  arisen  during  the  time  of  his  embassy ; 
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and,  in  support  of  their  opinion,  they  all^e  that  this  subjection 
is  by  no  means  derogatory  to  the  ambassadorial  character:  ''for/' 
say  they,  "however  sacred  a  person  may  be,  his  inviolability  tb 
not  affected  by  suing  him  in  a  civil  action."  But  it  is  not  on  ac- 
count of  the  sacrednesB  of  their  person  that  ambassadors  cannot 
be  sued :  it  is  because  they  are  independent  of  the  jurisdiction  of 
the  country  to  which  they  are  sent;  and  the  substantial  reasoiis 
on  which  an  independency  is  grounded  may  be  seen  in  a  preced- 
ing part  of  this  work  (§  92).  Let  us  here  add,  that  it  is  in  eveiy 
respect  highly  proper,  and  even  necessary,  that  an  ambassador 
should  be  exempt  from  judicial  prosecution  even  in  civU  causes, 
in  order  that  he  may  be  free  from  molestation  in  the  exercise  of 
his  fimctiona  For  a  similar  reason,  it  was  not  allowed,  among 
the  Romans,  to  summon  a  priest  while  he  was  employed  in  his 
sacred  offices:  but  at  other  times  he  was  open  to  the  law.  The 
reason  which  we  have  here  alleged  for  the  exemption  is  also  as- 
signed in  the  Roman  law:  "/deo  enim  non  datur  actio  (adversus 
legatum)  ne  ab  officio  suscepto  legationis  avocetur,  ne  impedia- 
tur  legatio.^'  But  there  was  an  exception  as  to  those  transac- 
tions which  had  taken  place  during  the  embassy.  This  was  rea- 
sonable with  regard  to  those  legati,  or  ministers,  of  whom  the 
Boman  law  here  speaks,  who,  being  sent  only  by  nations  object 
to  the  empire,  could  not  lay  claim  to  the  independency  enjoyed 
by  a  foreign  minister.  As  they  were  subjects  of  the  state  the 
legislature  was  at  liberty  to  establish  whatever  regulations  it 
thought  most  proper  respecting  them :  but  a  sovereign  has  not  the 
like  power  of  obliging  the  minister  of  another  sovereign  to  submit 
to  his  jurisdiction :  and  even  if  such  power  was  vested  in  him  by 
convention,  or  otherwise,  the  exercise  of  it  would  be  highly  im- 
proper: because,  under  that  pretext,  the  ambassador  might  be 
often  molested  in  his  ministry,  and  the  state  involved  in  very  dis- 
agreeable quarrels,  for  the  trifling  concerns  of  some  private  indi- 
viduals, who  might  and  ought  to  have  taken  better  precautions 
for  their  own  securitj^  It  is,  therefore,  only  in  conformity  to 
the  mutual  duties  which  states  owe  to  each  other,  and  in  accord- 
ance with  the  grand  principles  of  the  law  of  nations,  that  an  am- 
bassador or  public  minister  is  at  present,  by  the  universal  custom 
and  consent  of  nations,  independent  of  all  jurisdiction  in  die 
country  where  he  resides,  either  in  civil  or  criminal  cases.  I 
know  there  have  occurred  some  instances  to  the  contrary ;  but  a 
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few  facts  do  not  establish  a  custom:  on  the  contrary,  those  to 
which  I  allude,  only  contribute,  by  the  censure  passed  on  them, 
to  prove  the  custom  such  as  I  have  asserted  it  to  be.  In  the  year 
1668,  the  Portuguese  resident  at  The  Hague  was,  by  an  order  of 
the  court  of  justice,  arrested  and  imprisoned  for  debt.  But  an 
illustrious  member  of  the  same  court  very  justly  thinks  that  the 
procedure  was  unjustifiable,  and  contrary  to  the  law  of  nations. 
In  the  year  1657,  a  resident  of  the  elector  of  Brandenburg  was 
also  arrested  for  debt  in  England.  But  he  was  set  at  liberty,  as 
having  been  illegally  arrested;  and  even  the  creditors  and  officers 
of  justice  who  had  offered  him  that  insult  were  punished. 

But  if  an  ambassador  chooses  to  renounce  a  part  of  his  inde- 
pendency, and  to  subject  himself  in  civil  affairs  to  the  jurisdic- 
tion of  the  country,  he  is  undoubtedly  at  liberty  to  do  so,  pro- 
vided it  be  done  with  his  master's  consent.  Without  such  con- 
sent, the  ambassador  has  no  right  to  renounce  privileges  in  which 
the  dignity  and  service  of  his  sovereign  are  concerned, — ^which  are 
founded  on  the  master's  rights,  and  instituted  for  his  advantage, 
not  for  that  of  the  minister.  It  is  true,  indeed,  that  the  ambas- 
sador, without  waiting  for  his  sovereign's  permission,  acknowl- 
edges the  jurisdiction  of  the  country  when  he  commences  a  suit 
as  plaintiff  in  a  court  of  justice.  But  the  consequence,  in  that 
case,  is  inevitable ;  and  besides,  in  a  civil  case,  on  a  point  of  pri- 
vate interest,  no  inconvenience  attends  it;  since  the  ambassador 
has  it  at  all  times  in  his  power  to  avoid  commencing  a  suit,  or 
may,  if  such  a  step  be  necessary,  intrust  the  prosecution  of  his 
cause  to  an  attorney  or  lawyer. 

Let  us  here  add,  by  the  way,  that  an  ambassador  ought  never 
to  institute  a  prosecution  on  a  criminal  charge.  If  he  has  been 
insulted,  he  should  make  his  complaint  to  the  sovereign;  and  the 
delinquent  is  to  be  prosecuted  by  the  public. 

It  may  happen  that  the  minister  of  a  foreign  power  is  at  the 
same  time  a  subject  of  the  state  where  he  is  employed;  and  in 
this  case,  as  a  subject,  he  is  unquestionably  under  the  jurisdiction 
of  the  country  in  every  thing  which  does  not  directly  relate  to  his 
ministry.  But  the  question  is,  to  determine  in  what  cases  those 
two  characters,  of  subject  and  foreign  minister,  are  united  in  the 
same  person.  To  produce  such  union,  it  is  not  sufficient  that  the 
minister  was  bom  a  subject  of  the  state  to  which  he  is  sent;  for 
unless  the  laws  expressly  prohibit  every  citizen  to  leave  his  coun- 
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try,  he  may  legally  have  renounced  his  conntry,  and  placed  him- 
self in  subjection  to  a  new  master.  He  may,  likewise,  without 
renouncing  his  country  forever,  become  independent  of  it  during 
the  whole  time  that  he  spends  in  the  service  of  a  foreign  prince; 
and  the  presumption  is  certainly  in  favor  of  such  indepen- 
dency :  for  the  state  and  functions  of  a  public  minister  naturally 
require  that  he  should  depend  only  on  his  master  (§  92),  on  the 
prince  who  has  intrusted  him  with  the  management  of  his  affairs. 
Whenever,  therefore,  there  does  not  exist  any  circumstance  which 
furnishes  a  proof  or  indication  to  the  contrary,  a  foreign  min- 
ister, though  antecedently  a  subject  of  the  state,  is  reputed  to  be 
absolutely  independent  of  it  during  the  whole  time  of  his  com- 
mission. If  his  former  sovereign  does  not  choose  to  allow  him 
such  independency  in  his  dominions,  he  may  refuse  to  admit  him 
in  the  character  of  a  foreign  minister,  as  is  the  practice  in 
Prance,  where,  according  to  Monsieur  De  Callieres,  **the  king 
no  longer  receives  any  of  his  own  subjects  as  ministers  of  foreign 
princes.'' 

But  a  subject  of  the  state  may  still  continue  its  subject,  not- 
withstanding his  acceptance  of  a  commission  from  a  foreign 
prince.  His  subjection  is  expressly  established  when  the  sover- 
eign acknowledges  him  as  minister  only,  with  a  reserve  that  he 
shall  remain  a  subject  of  the  state.  The  states-general  of  the 
United  Provinces,  in  a  decree  of  the  19th  of  June,  1681,  declare, 
''That  no  subject  of  the  state  shall  be  received  as  ambassador  or 
minister  of  another  power,  but  on  condition  that  he  shall  not  di- 
vest himself  of  his  character  of  subject,  even  with  regard  to  juris- 
diction both  in  civil  and  criminal  affairs, — and  that  whoever,  in 
making  himself  known  as  ambassador  or  minister,  has  not  men- 
tioned his  quality  of  subject  of  the  state,  shall  not  enjoy  those 
rights  or  privileges  which  peculiarly  belong  to  the  ministers  of 
foreign  powers." 

Such  a  minister  may  likewise  retain  his  former  subjection 
tacitly;  and  then,  by  a  natural  consequence,  drawn  from  his  ac- 
tions, state,  and  whole  behavior,  it  is  known  that  he  continues  a 
subject.  Thus,  independent  of  the  declaration  above  mentioned, 
those  Dutch  merchants  who  obtain  the  title  of  residents  of  cer- 
tain foreign  princes,  and  nevertheless  continue  to  carry  on  their 
commerce,  thereby  sufficiently  denote  that  they  remain  subjects. 
Whatever  inconveniences  may  attend  the  subjection  of  a  minister 
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to  the  sovereign  with  whom  he  resides,  if  the  foreign  prince 
choosed  to  acquiesce  in  such  a  state  of  things,  and  is  content  to 
have  a  minister  on  that  footing,  it  is  his  own  concern ;  and  should 
his  minisrter,  on  any  ignominious  occasion,  be  treated  as  a  sub- 
ject, he  has  no  cause  of  complaint. 

It  may  likewise  happen  that  a  foreign  minister  shall  become  a 
subject  of  the  sovereign  to  whom  he  is  sent,  by  accepting  of  a 
post  under  him :  and  in  this  case  he  cannot  lay  claim  to  indepen- 
dence, except  in  such  things  alone  as  directly  relate  to  his  min- 
istry. The  prince  by  whom  he  is  delegated,  in  allowing  of  this 
voluntary  subjection,  agrees  to  risk  the  inconveniences  that  at- 
tend it.  Thus,  in  the  last  century,  the  baron  De  Charnac6  and 
the  count  D'Estrades  were  ambassadors  from  France  to  the 
States  General,  and  at  the  same  time  officers  in  their  high  mighti- 
nesses' army. 

The  independency  of  a  public  minister  is  the  true  reason  of 
his  exemption  from  the  jurisdiction  of  the  country  in  which  he 
resides.  No  legal  process  can  be  directly  issued  against  him,  be- 
cause he  is  not  subject  to  the  authority  of  the  prince  or  the  mag- 
istrates. But  it  is  asked  whether  that  exemption  of  his  person 
extends  indiscriminately  to  all  his  property?  In  order  to  solve 
this  question,  we  must  consider  by  what  circumstances  properly 
may  be  subjected  to,  and  by  what  others  it  may  be  exempted 
from,  the  jurisdiction  of  a  country.  In  general,  whatever  lies 
within  the  extent  of  a  country,  is  subject  to  the  authority  and 
jurisdiction  of  the  sovereign  (Book  I  §  205,  and  Book  II 
§§  83,  84).  If  any  dispute  arises  concerning  effects  or  goods 
within  or  passing  through  the  country,  it  is  to  be  decided  by  the 
judge  of  the  place.  In  virtue  of  this  dependence,  the  mode  of 
stoppage  or  seizure  has  been  established  in  many  countries,  for 
the  purpose  of  compelling  a  foreigner  to  repair  to  the  spot  where 
the  seizure  has  been  made,  and  there  to  answer  questions  that 
are  to  be  put  to  him,  though  not  directly  relating  to  the  effects 
seized.  But  a  foreign  minister,  as  we  have  already  shown,  is  inde- 
pendent of  the  jurisdiction  of  the  country ;  and  his  personal  inde- 
pendence in  civil  cases  would  be  of  little  avail,  unless  it  extended 
to  every  thing  which  he  finds  necessary  in  order  to  enable  him  to 
live  with  dignity,  and  quietly  to  attend  to  the  discharge  of  his 
functions.  Besides,  whatever  he  has  brought  with  him,  or  pur- 
chased for  his  own  use  as  minister,  is  so  connected  with  his  per-^ 
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son  as  to  partake  of  the  same  fate  with  it.  Since  the  minister 
entered  the  territory  on  the  footing  of  independence,  he  could 
not  have  it  in  contemplation  to  subject  his  retinue,  his  baggage, 
or  his  necessaries,  to  the  jurisdiction  of  the  coontry.  Every 
thing,  therefore,  which  directly  belongs  to  his  person  in  the 
character  of  a  public  minister, — every  thing  which  is  intended 
for  his  use,  or  which  serves  for  his  own  maintenance  and  that  of 
his  household, — every  thing  of  that  kind,  I  say,  partakes  of  the 
minister's  independency,  and  is  absolutely  exempt  from  all  jur- 
isdiction in  the  country.  Those  things,  together  with  the  person 
to  whom  they  belong,  are  considered  as  being  out  of  the  country. 

But  this  exemption  cannot  extend  to  such  property  as  evi- 
dently belongs  to  the  ambassador  under  any  other  relation  than 
that  of  minister.  What  has  no  affinity  with  his  functions  and 
character  cannot  partake  of  the  privileges  which  are  solely  de- 
rived from  his  functions  and  character.  Should  a  minister,  there- 
fore, (as  has  often  been  the  case,)  embark  in  any  branch  of  com- 
merce, all  the  effects,  goods,  money,  and  debts,  active  and  pas- 
sive, which  are  connected  with  his  mercantile  concerns, — and  like- 
wise all  contests  and  lawsuits  to  which  they  may  give  rise, — ^fall 
under  the  jurisdiction  of  the  country.  And  although,  in  conse- 
quence of  the  minister's  independency,  no  legal  process  can,  in 
those  lawsuits,  be  directly  issued  against  his  person,  he  is,  never- 
theless, by  the  seizure  of  the  effects  belonging  to  his  commerce, 
indirectly  compelled  to  plead  in  his  own  defense.  The  abuses 
which  would  arise  from  a  contrary  practice  are  evident.  What 
could  be  expected  from  a  merchant  vested  with  a  privilege  to 
commit  every  kind  of  ih justice  in  a  foreign  country?  There 
exists  not  a  shadow  of  reason  for  extending  the  ministerial  im- 
munity to  things  of  that  nature.  If  the  sovereign  who  sends  a 
minister  is  apprehensive  of  any  inconvenience  from  the  indirect 
dependency  in  which  his  servant  thus  becomes  involved,  he  has 
only  to  lay  on  him  his  injunction  against  engaging  in  commerce, 
— ^an  occupation,  indeed,  which  ill  accords  with  the  dignity  of 
the  ministerial  character. 

To  what  we  have  said,  let  us  add  two  illustrations:  1.  In 
doubtful  cases,  the  respect  due  to  the  ministerial  character  re- 
quires that  things  should  always  be  explained  to  the  advantage 
of  that  character.  I  mean  that,  when  there  is  room  for  doubt 
whether  a  thing  be  really  intended  for  the  use  of  the  minister  and 
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his  household,  or  whether  it  belongs  to  his  commerce,  the  deci- 
sion must  be  given  in  favor  of  the  minister:  otherwise  there 
would  be  a  risk  of  violating  his  privileges.  2.  When  I  say  that 
we  may  seize  such  of  the  minister's  effects  as  have  no 
relation  to  his  public  character,  particularly  those  that  belong 
to  his  commercial  concerns,  this  is  to  be  understood  only  on  the 
supposition  that  the  seizure  be  not  made  for  any  cause  arising 
from  his  transactions  in  quality  of  minister,  as,  for  instance, 
articles  supplied  for  the  use  of  his  family,  house-rent,  etc.,  be- 
cause any  claims  which  may  He  against  him  in  that  relation  can* 
not  be  decided  in  the  country,  and  consequently  cannot  be  sub- 
jected to  its  jurisdiction  by  the  indirect  mode  of  seizure. 

All  landed  estates,  all  movable  properly,  by  whomsoever  pos- 
sessed, are  subject  to  the  jurisdiction  of  the  country  (Book  I  § 
205,  and  Book  II  §§  83,  84).  Are  they  to  be  exempted  from  it 
on  the  single  ground  that  their  owner  has  been  appointed  ambas- 
sador by  a  foreign  power  t  There  can  exist  no  reason  for  the 
exemption  in  such  case.  It  is  not  in  his  public  character  that 
the  ambassador  possesses  that  property;  nor  is  it  attached  to  his 
person,  so  as,  like  himself,  to  be  reputed  out  of  the  territory. 
If  the  foreign  prince  apprehends  any  ill  consequences  from  that 
state  of  dependency  in  which  his  minister  may  stand  on  account 
of  some  of  his  possessions,  he  may  make  choice  of  another  per- 
son to  fill  the  office.  Let  us  conclude,  therefore,  that  immovable 
property  possessed  by  a  foreign  minister  does  not  change  its  na- 
ture in  consequence  of  the  character  conferred  on  the  owner, 
but  continues  subject  to  the  jurisdiction  of  the  state  in  which  it 
lies.  All  contests  and  lawsuits  concerning  that  property  are  to 
be  carried  before  the  tribunals  of  the  country;  and  those  same 
tribunals  may  decree  its  seizure  in  order  to  satisfy  any  le^al 
claim.  It  is,  however,  easily  conceived,  that,  if  the  ambassador 
lives  in  a  house  of  his  own,  that  house  is  excepted  from  the  rule, 
as  actually  serving  for  his  immediate  use — it  is  excepted,  I  mean, 
in  whatever  may  affect  the  present  use  which  the  ambassador 
makes  of  it. 

It  may  be  seen,  in  Monsieur  de  Bynkershoek's  treatise,  that 
eustom  coincides  with  the  principles  laid  down  in  this  and  the 
preceding  sections.  In  suing  an  ambassador  in  either  of  the 
two  cases  just  mentioned, — ^that  is  to  say,  on  the  subject  of  any 
immovable  property  lying  in  the  country,  or  of  movable  effects 
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which  have  no  connection  with  the  embaa^, — the  ambassador  is 
to  be  summoned  in  the  same  manner  as  an  absent  person,  since 
he  is  reputed  to  be  out  of  the  country,  and  his  independency 
does  not  permit  any  immediate  address  to  his  person  in  an  ao- 
thoritative  manner,  such  as  sending  an  officer  of  a  court  of  jus- 
tice to  him. 

By  what  mode,  then,  may  satisfaction  be  obtained  of  an  am- 
bassador who  refuses  to  do  justice  to  those  who  have  dealings 
with  himf  It  is  asserted  by  many  that  he  must  be  sued  before 
the  tribunal  to  whose  jurisdiction  he  was  subject  antecedently 
to  his  appointment  as  ambassador.  In  this  there  i^pears  to  me 
an  impropriety.  If  the  necessity  and  importance  of  his  func- 
tions set  him  above  all  prosecution  in  the  foreign  country  where 
he  resides,  shall  any  man  be  allowed  to  molest  him  in  the  per- 
formance of  his  ministerial  duties  by  summoning  him  to  appear 
before  the  tribunals  of  his  own  country!  The  interest  of  the 
public  service  forbids  such  a  procedure.  It  is  absolutely  neces- 
sary that  the  minister  should  solely  depend  on  his  sovereign,  to 
whom  he  belongs  in  a  peculiar  manner.  He  is  an  instrument  in 
the  hand  of  the  conductor  of  the  nation;  and  no  circumstance 
whatever  ought  to  be  permitted  to  divert  or  obstruct  his  services. 
Neither  would  it  be  just  that  the  absence  of  a  person  who  is  in- 
trusted with  the  interests  of  the  sovereign  and  the  nation  should 
prove  detrimental  to  him  in  his  private  concerns.  In  all  coun- 
tries, those  who  are  absent  on  the  service  of  the  state  enjoy  priv- 
ileges which  secure  them  from  the  inconveniences  attendant  on 
the  state  of  absentees.  But  these  privileges  of  the  ministers  of 
the  state  should,  as  far  as  possible,  be  so  modelled  and  tempered 
as  not  to  be  unreasonably  burdensome  or  injurious  to  private 
persons  who  have  dealings  with  them.  How  then  are  those  dif- 
ferent interests — ^the  service  of  the  state  and  the  administration 
of  justice — ^to  be  reconciled?  All  private  persons,  whether  citi- 
zens or  foreigners,  who  have  any  demands  against  a  minister — 
if  they  cannot  obtain  satisfaction  from  himself— should  apply 
to  his  master,  who  is  obliged  to  do  them  justice  in  such  manner 
as  may  be  most  consistent  with  the  public  service.  It  rests  with 
the  prince  to  determine  whether  it  be  most  proper  to  recall  his 
minister,  to  appoint  a  tribunal  before  which  he  may  be  sued,  or 
to  order  an  adjournment  of  the  cause,  etc.  In  a  word,  the  good 
of  the  state  does  not  allow  that  any  person  whatever  should  have 
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it  in  his  power  to  disturb  the  minister  in  his  functions,  or  to 
divert  his  attention  from  them  without  the  sovereign's  permis- 
sion ;  and  the  sovereign,  whose  duty  it  is  to  distribute  impartial 
and  universal  justice,  ought  not  to  countenance  his  minister  in 
refusing  it  or  wearying  out  his  adversaries  by  unjust  delays. 


[Book  IV,  Chap.  IX,  of  VatteVs  Law  of  Nations.] 

OF  THE  ambassador's  HOUSE  AND  DOMESTIOS. 

The  independency  of  the  ambassador  would  be  very  imperfect, 
and  his  security  very  precarious,  if  the  house  in  which  he  lives 
were  not  to  enjoy  a  perfect  immunity,  and  to  be  inaccessible  to 
the  ordinary  officers  of  justice.  The  ambassador  might  be  mo- 
lested under  a  thousand  pretexts ;  his  secrets  might  be  discovered 
by  searching  his  papers,  and  his  person  exposed  to  insults. 
Thus,  all  the  reasons  which  establish  his  independence  and  inviol- 
ability, concur  likewise  in  securing  the  freedom  of  his  house. 
In  all  civilized  nations,  this  right  is  acknowledged  as  annexed  to 
the  ambassadorial  character;  and  an  ambassador's  house,  at 
least  in  all  the  ordinary  affairs  of  life,  is,  equally  with  his  per- 
son, considered  as  being  out  of  the  country.  Of  this,  a  remark- 
able instance  occurred,  not  many  years  ago,  at  Petersburgh.  On 
the  3d  of  April,  1752,  thirty  soldiers,  with  an  officer  at  their 
head,  entered  the  house  of  Baron  Greiffenheim,  the  Swedish  min- 
ister, and  carried  off  two  of  his  domestics,  whom  they  conducted 
to  prison,  under  a  pretense  that  those  two  men  had  clandes- 
tinely sold  liquors,  which  the  imperial  farm  alone  has  the  privi- 
lege of  selling.  The  court,  incensed  at  such  a  proceeding,  caused 
the  authors  of  this  act  of  violence  to  be  inunediately  taken  into 
custody,  and  the  empress  ordered  satisfaction  to  be  made  to  the 
offended  minister;  she  likewise  sent  to  him  and  to  all  the  other 
foreign  ministers,  a  declaration,  in  which  she  expressed  her  con- 
cern and  resentment  at  what  had  happened,  and  communicated 
the  orders  which  she  had  given  to  the  senate  to  institute  a  prose- 
cution against  the  commissioner  of  the  office  established  for  the 
prevention  of  the  clandestine  sale  of  liquors,  he  being  the  chief 
delinquent 

The  house  of  an  ambassador  ought  to  be  safe  from  all  out- 
rage, being  under  the  particular  protection  of  the  law  of  nations, 
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and  that  of  the  country;  to  insult  it,  is  a  crime  both  against  the 
state  and  against  all  other  nations. 

But  the  immunity  and  freedom  of  the  ambassador's  house  is 
established  only  in  favor  of  the  minister  and  his  household;  as 
is  evident  from  the  very  reasons  upon  which  it  is  grounded.  Can 
he  take  advantage  of  tiie  privilege,  in  order  to  convert  his  house 
into  an  asylum,  to  afford  shelter  and  protection  to  the  enemies 
of  the  prince,  and  to  malefactors  of  every  kind,  and  thus  screen 
them  from  the  punishments  which  they  have  deserved!  Such 
proceedings  would  be  contrary  to  all  the  duties  of  an  ambassador, 
to  the  spirit  by  which  he  ought  to  be  animated,  and  to  the  lawful 
purposes  for  which  he  has  been  admitted  into  the  country.  This 
is  what  nobody  will  presume  to  deny.  But  I  proceed  further, 
and  lay  it  down  as  a  certain  truth,  that  a  sovereign  is  not  obliged 
to  tolerate  an  abuse  so  pernicious  to  his  state,  and  so  detrimental 
to  society.  I  grant,  indeed,  that  when  there  is  question  only  of 
certain  ordinary  transgressions,  and  these  committed  by  persons 
who  often  prove  to  be  rather  unfortunate  than  criminal,  or  whose 
punishment  is  of  no  great  importance  to  the  peace  of  society,  the 
house  of  an  ambassador  may  well  serve  as  an  asylum  for  such 
offenders;  and  it  is  better  that  the  sovereign  should  suffer  them 
to  escape,  than  expose  the  ambassador  to  frequent  molestation 
under  pretense  of  a  search  after  them,  and  thus  involve  the  state 
in  any  difficulty  which  might  arise  from  such  proceedings.  And 
as  the  house  of  an  ambassador  is  independent  of  the  ordinary 
jurisdiction,  no  magistrate,  justice  of  the  peace,  or  other  subor- 
dinate officer,  is  in  any  case  entitled  to  enter  it  by  his  own  author- 
ity, or  to  send  any  of  his  people  to  enter  it,  unless  on  occasions 
of  argent  necessity,  when  the  public  welfare  is  threatened  with 
imminent  danger  which  admits  of  no  delay.  Whatever  concerns 
a  point  of  such  weight  and  delicacy, — ^whatever  affects  the  rights 
and  dignity  of  a  foreign  power, — ^whatever  may  embroil  the  state 
with  that  power, — is  to  be  laid  immediately  before  the  sovereign, 
and  to  be  determined  either  by  himself  in  person,  or,  under  his 
direction,  by  the  privy  council.  Thus,  it  belongs  to  the  sovereign 
to  decide,  on  occasion,  how  far  the  right  of  asylum,  which  an 
ambassador  claims  as  belonging  to  his  house,  is  to  be  respected: 
and  if  the  question  relates  to  an  offender  whose  arrest  or  punish- 
ment is  of  great  importance  to  the  state,  the  prince  is  not  to  be 
withheld  by  the  consideration  of  a  privilege  which  was  never 
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granted  for  the  detriment  and  ruin  of  states.  In  the  year  1726,  the 
famous  Duke  de  Ripperda  having  sheltered  himself  in  the  house 
of  Lord  Harrington,  ambassador  from  England,  the  council  of 
Castile  decided  ''that  he  might  be  taken  out  of  it,  even  by  force; 
since,  otherwise,  those  regulations  which  had  been  made  for  the 
purpose  of  maintaining  a  more  regular  and  intimate  correspond- 
ence between  sovereigns  would,  on  the  contrary,  operate  to  the 
subversion  and  utter  ruin  of  their  authority,  and  that,  if  per- 
sons who  had  been  intrusted  with  the  finances,  the  power,  and 
the  secrets  of  the  state,  were,  when  guilty  of  violating  the  duties 
of  their  office,  allowed  to  take  shelter  under  a  privilege  which 
had  been  granted  to  the  houses  of  ambassadors  in  favor  only  of 
ordinary  offenders, — such  an  extension  of  the  right  of  asylum 
would  be  productive  of  consequences  the  most  pernicious  and 
detrimental  to  all  the  powers  on  earth,  who,  if  the  practice  once 
became  established,  would  be  reduced  to  the  necessity,  not  only 
of  enduring  the  presence  of  every  man  who  was  plotting  their 
destruction,  but  even  of  seeing  him  supported  in  their  own 
court."  Nothing  could  be  said  on  this  head  with  greater  truth 
and  judgment. 

The  abuse  of  the  privilege  has  nowhere  been  carried  to  a 
greater  extent  than  at  Rome,  where  the  ambassadors  of  crowned 
heads  claim  it  for  the  whole  ward  in  which  their  house  is  situ- 
ated. The  popes,  once  so  formidable  to  sovereigns,  have  for 
above  two  centuries  been  in  their  turn  under  a  necessity  of  ob- 
serving the  most  delicate  and  cautious  circumspection  in  their 
conduct  towards  them.  It  is  in  vain  that  they  have  endeavored 
to  suppress,  or  at  least  to  reduce  within  proper  bounds,  an  abus^ 
ive  privilege  for  which,  prescription,  however  great  its  antiquity, 
ought  not  to  be  allowed  as  a  sufficient  plea  in  opposition  to  justice 
and  reason. 

An  ambassador's  carriages  and  equipages  are  equally  privi- 
leged with  his  house,  and  for  the  same  reasons:  to  insult  them  is 
an  attack  on  the  ambassador  himself,  and  on  the  sovereign  whom 
he  represents.  They  are  independent  of  all  subordinate  author- 
ity— of  guards,  custom-house  officers,  magistrates  and  their 
agents, — and  must  not  be  stopped  or  searched  without  a  superior 
order.  But  in  this  instance,  as  in  that  of  the  ambassador's  house, 
the  abuse  is  not  to  be  confounded  with  the  right.  It  would  be 
absurd  that  a  foreign  minister  should  have  the  power  of  con- 


Digitized  by 


Google 


162  PUBLIC  INTERNATIONAL  LAW 

veying  off  in  his  coach  a  criminal  of  consequence — a  man,  in  the 
seizure  of  whose  person  the  state  were  highly  interested ;  and  that 
he  should  do  this  under  the  very  eyes  of  the  sovereign,  who  thus 
would  see  himself  defied  in  his  own  kingdom  and  court  Where 
is  the  sovereign  who  would  suffer  thist  The  marquis  de  Pon- 
tenay,  the  French  ambassador  at  Rome,  sheltered  the  Neapolitan 
exiles  and  rebels,  and  at  last  undertook  to  convey  them  out  of 
Rome  in  his  own  carriages:  but  the  carriages  were  stopped  at  the 
city  gates  by  some  Corsicans  of  the  pope's  guard,  and  the  Nea^ 
politans  committed  to  prison.  The  ambassador  warmly  com- 
plained of  the  procedure:  but  the  pope  answered  ''that  his  mo* 
tive  had  only  been  that  of  arresting  men  whom  the  ambassador 
had  assisted  in  escaping  from  confinement;  and  that,  since  the 
ambassador  took  the  liberty  of  harboring  villains,  and  affording 
protection  to  every  criminal  in  the  papal  territory — ^at  least  he, 
who  was  sovereign  of  the  state,  ought  to  be  allowed  to  have  them 
retaken  wherever  they  could  be  found;  as  the  rights  and  privi- 
leges of  ambassadors  were  not  to  be  carried  to  such  lengths." 
The  ambassador  replied,  ''that  it  would  not  appear,  on  examina- 
tion, that  he  had  granted  an  asylum  to  any  subjects  of  the  pope, 
but  solely  to  some  Neapolitans,  whom  he  might  very  lawfully 
shelter  from  the  persecutions  of  the  Spaniards."  By  this  answer, 
the  minister  tacitly  conceded  that  he  would  not  have  been  author- 
ized to  complain  of  the  stoppage  of  his  carriages,  if  he  had 
employed  them  for  the  purpose  of  favoring  the  escape  of  any  of 
the  pope's  subjects,  and  aiding  criminals  to  elude  the  pursuit  of 
justice. 

The  persons  in  an  ambassador's  retinue  partake  of  his  inviol- 
ability; his  independency  extends  to  every  individual  of  his 
household:  so  intimate  a  connection  exists  between  him  and  all 
those  persons,  that  they  share  the  same  fate  with  him;  they  im- 
mediately depend  on  him  alone,  and  are  exempt  from  the  juris- 
diction of  the  country,  into  which  they  would  not  have  come 
without  such  reservation  in  their  favor.  The  ambassador  is  bound 
to  protect  them;  and  no  insult  can  be  offered  to  them,  which  is 
not  at  the  same  time  an  insult  to  himself.  If  the  domestics  and 
household  of  a  foreign  minister  were  not  solely  dependent  on 
him,  it  is  evident  at  first  sight,  how  easily  he  might  be  harassed^ 
molested,  and  disturbed  in  the  exercise  of  his  functions.    These 
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Tnaxims  are  at  present  everywhere  adopted  and  confirmed  by 
cnstom. 

The  ambfuasador's  wife  is  intimately  united  with  him,  and  more 
particularly  belongs  to  him  than  any  other  person  of  his  house- 
hold. Accordingly^  she  participates  in  his  independence  and 
inviolability;  she  even  receives  (Ustinguished  honors,  which,  in  a 
certain  degree,  cannot  be  refused  to  her  without  affronting  the 
ambassador;  and  for  which  there  exists,  in  the  generality  of 
courts,  an  established  ceremonial.  The  respect  due  to  the  ambas- 
sador extends  likewise  to  his  children,  who  also  partake  of  his 
immunities. 

The  ambassador's  secretary  is  one  of  his  domestics:  but  the 
secretary  of  the  embassy  holds  his  commission  from  the  sovereign 
himself;  which  makes  him  a  kind  of  public  minister,  enjoying  in 
his  own  right  the  protection  of  the  law  of  nations,  and  the  im- 
munities annexed  to  his  office,  independently  of  the  ambassador, 
to  whose  orders  he  is  indeed  but  imperfectly  subjected — sometimes 
not  at  all,  and  always  in  such  degree  only  as  their  common  master 
has  been  pleased  to  ordain. 

Couriers  sent  or  received  by  an  ambassador,  his  papers,  letters, 
and  despatches,  all  essentially  belong  to  the  embassy,  and  are 
consequently  to  be  held  sacred ;  since,  if  they  were  not  respected, 
the  legitimate  objects  of  the  embassy  could  not  be  attained,  nor 
would  the  ambassador  be  able  to  discharge  his  functions  with  the 
necessary  degree  of  security.  The  states-general  of  the  United 
Provinces  decided,  while  the  president  Jeannin  resided  with  them 
as  ambassador  from  France,  that,  to  open  the  letters  of  a  public 
.  minister  is  a  breach  of  the  law  of  nations.  Other  instances  may 
be  seen  in  Wicquefort.  That  privilege,  however,  does  not — on 
certain  momentous  occasions,  when  the  ambassador  himself  has 
violated  the  law  of  nations,  by  forming  or  countenancing  plots  or 
conspiracies  against  the  state — deprive  us  of  the  liberty  to  seize 
his  papers  for  the  purpose  of  discovering  the  whole  secret,  and 
detecting  his  accomplices;  since,  in  such  an  emergency,  the  am- 
bassador himself  may  lawfully  be  arrested  and  interrogated 
(§99).  An  example  is  furnished  us  in  the  conduct  of  the  Roman 
government,  who  seized  the  letters  which  a  treasonable  junto  had 
committed  to  the  hands  of  Tarquin's  ambassadors  (§98). 

The  persons  in  a  foreign  minister's  retinue,  being  independent 
of  the  jurisdiction  of  the  country,  cannot  be  taken  into  custody 
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or  ponidied  without  his  consent.  It  would,  neverthdeBs,  be 
highly  improper  that  they  should  enjoy  an  absolute  independ- 
ence, and  be  at  liberty  to  indulge  in  every  kind  of  lioentious 
disorder,  without  control  or  apprehension.  The  ambassador  must 
necessarily  be  supposed  to  possess  whatever  degree  of  authority 
is  requisite  for  keeping  them  in  order:  and  some  writers  will  have 
that  authority  to  include  even  a  power  over  life  and  death.  When 
the  marquis  de  B6ny,  afterwards  duke  De  Sully,  was  in  Eng- 
land as  ambassador  extraordinary  from  France,  a  gentleman  of 
his  retinue  committed  a  murder,  which  caused  a  great  noise 
among  the  people  of  London.  The  ambassador  assembled  aome 
French  noblemen  who  had  accompanied  him  on  his  mission,  tried 
the  murderer,  and  sentenced  him  to  lose  his  head.  He  then  ac- 
quainted the  lord  mayor  of  London  that  he  had  pronounced 
sentence  on  the  criminal,  desiring  that  magistrate  to  furnish  him 
with  an  executioner  and  proper  attendants  to  have  the  punidi- 
ment  inflicted.  But  he  afterwards  consented  to  deliver  up  the 
criminal  to  the  English,  in  order  that  they  might  execute  justice 
on  him  as  they  thought  proper:  and  Monsier  De  Beaumont,  the 
French  ambassador  in  ordinary,  prevailed  on  the  Britidi  mon- 
arch to  pardon  the  young  man,  who  was  related  to  that  minister 
by  the  ties  of  consanguinity.  It  rests  entirely  at  the  option  of 
the  sovereign  to  invest  his  ambassador  with  such  an  ertensive 
power  over  the  persons  of  his  suite :  and  the  marquis  de  Bdny 
was  confidently  certain  of  having  his  conduct  approved  by  his 
master,  who  did,  in  fact,  express  his  approbation  of  the  whole 
transaction.  In  general,  however,  it  is  to  be  presumed  that  the 
ambassador  is  possessed  only  of  a  coercive  power  suflScient  to 
restrain  his  dependents,  by  other  punishments  which  are  not  of 
a  capital  or  infamous  nature.  He  may  punish  the  faults  com- 
mitted against  himself  and  against  his  master's  service,  or  send 
the  delinquents  to  their  sovereign,  in  order  to  their  being  pun- 
ished. But  should  any  of  his  people  commit  crimes  against 
society,  which  deserve  a  severe  punishment,  the  ambassador  ought 
to  make  a  distinction  between  such  of  his  domestics  as  belong  to 
his  own  nation,  and  others  who  are  subjects  of  the  country 
where  he  resides.  The  shortest  and  most  natural  way  with  the 
latter,  is  to  dismiss  them  from  his  service,  and  deliver  them  up  to 
justice.  As  to  those  of  his  own  nation,  if  they  have  oflfended  the 
sovereign  of  the  country,  or  committed  any  of  those  atrocious 
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crimes  in  whose  punishment  all  nations  are  interested,  and  whose 
perpetrators  are,  for  that  reason,  usually  surrendered  by  one 
state  when  demanded  by  another — ^why  should  he  not  give  them 
up  to  the  nation  which  calls  for  their  punishment  f  If  the  trans- 
gression be  of  a  different  kind,  he  is  to  send  them  to  his  sov- 
ereign. Finally,  if  the  case  be  of  a  doubtful  nature,  it  is  the 
ambassador's  duty  to  keep  the  offender  in  irons  till  he  receives 
orders  from  his  court  But  if  he  passes  a  capital  sentence  on 
the  criminal,  I  do  not  think  he  can  have  it  executed  in  his  own 
house;  an  execution  of  that  nature  being  an  act  of  territorial 
superiority  which  belongs  only  to  the  sovereign  of  the  country. 
And  although  the  ambassador,  together  with  his  house  and  house- 
hold, be  reputed  out  of  the  country,  that  is  nothing  more  than  a 
figurative  mode  of  speech  intended  to  express  his  independency, 
and  all  the  rights  necessary  to  the  lawful  success  of  the  embassy : 
nor  can  that  fiction  involve  privileges  which  are  reserved  to  the 
sovereign  alone — ^which  are  of  too  delicate  and  important  a  nature 
to  be  communicated  to  a  foreigner,  and,  moreover,  not  necessary 
to  the  ambassador  for  the  due  discharge  of  his  functions.  If  the 
offense  has  been  committed  against  the  ambassador  or  against 
the  service  of  his  master,  the  ambassador  may  send  the  delinquent 
to  his  sovereign.  If  the  crime  concerns  the  state  where  the  min- 
ister resides,  he  may  try  the  criminal,  and,  if  he  finds  him  worthy 
of  death,  deliver  him  up  to  the  justice  of  the  country,  as  did  the 
marquis  de  B6ny. 

When  the  commission  of  an  ambassador  is  at  an  end — ^when 
he  has  concluded  the  business  for  which  he  came  into  the  country 
— ^when  he  is  recalled  or  dismissed — in  a  word,  when  he  is  obliged 
to  depart  on  any  account  whatever,  his  functions  cease :  but  his 
privileges  and  rights  do  not  immediately  expire :  he  retains  them 
tiU  his  return  to  his  sovereign,  to  whom  he  is  to  make  a  report 
of  his  embassy.  His  safety,  his  independence,  and  his  inviolabil- 
ity are  not  less  necessary  to  the  success  of  the  embassy  in  his 
return,  than  at  his  coming.  Accordingly,  when  an  ambassador 
departs  on  account  of  a  war  arising  between  his  master  and  the 
sovereign  at  whose  court  he  was  employed,  he  is  allowed  a  suffi- 
cient time  to  quit  the  country  in  perfect  security:  and,  moreover, 
if  he  was  returning  home  by  sea,  and  happened  to  be  taken  on 
his  passage,  he  would  be  released  without  a  moment's  hesitation, 
as  not  being  subject  to  lawful  capture. 
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For  the  same  reasons,  the  ambassador's  privileges  still  exist  at 
those  times  when  the  activity  of  his  ministry  happens  to  be  sus- 
pended, and  he  stands  in  need  of  fresh  pk)wers.  Snch  a  case  oc- 
curs in  consequence  of  the  death  of  the  prince  whom  the  min- 
ister represents,  or  of  the  sovereign  at  whose  court  he  resides. 
On  either  occasion  it  becomes  necessary  that  the  minister  should 
be  furnished  with  new  credentials.  The  necessity,  however,  is 
less  cogent  in  the  latter  than  in  the  former  case,  especially  if  the 
successor  of  the  deceased  prince  be  the  natural  and  necessary 
successor;  because,  while  the  authority  whence  the  minister's 
power  emanated  still  subsists,  it  is  fairly  presumable  that  he 
retains  his  former  character  at  the  court  of  the  new  sovereign. 
But  if  his  own  master  is  no  more,  the  minister's  powers  are  at  an 
end;  and  he  must  necessarily  receive  fresh  credentials  from  the 
new  prince,  before  he  can  be  authorized  to  speak  and  act  in  his 
name.  In  the  interim,  however,  he  still  continues  to  be  the  min- 
ister of  his  nation,  and,  as  such,  is  entitled  to  enjoy  all  the  rights 
and  honors  annexed  to  that  character. 
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CHAPTER  X. 

RIGHTS  AND  DUTIES  OF  STATES  IN  TIMES  OF  WAR.* 

HEASUBBS  OF  OONSTBAINT,  SHORT  OF  WAB.t — ^BEPBISALB. 
THB  SIUISIAN  LOAN. 

Snow* 8  Cases,  p.  243. 

In  1735  the  Emperor,  Charles  VI.,  borrowed  o£  several  London 
merchants  the  sum  of  1,000,000  ^cns  (3,000,000  francs),  and  as 
security  for  payment,  gave  them  a  mortgage  on  the  revenues  of 
the  Province  of  Silesia.  After  the  death  of  the  Emperor  (1740) 
Frederick  II.  of  Prussia  seized  Silesia,  which  Maria  Theresa 
was  constrained  to  formally  cede  to  him  by  the  treaties  of  Breslau 
and  Berlin,  1742.  Frederick  agreed,  however,  to  assume  the 
debt  of  the  province  and  pay  the  English  creditors. 

In  1744  war  broke  out  between  England  on  the  one  side  and 
France  and  Spain  on  the  other.  And  during  the  next  four  years 
the  English  seized  eighteen  Prussian  vessels  and  thirty-three 
other  neutral  vessels,  freighted  in  whole  or  in  part  by  Prussian 
subjects,  and  laden  with  merchandise  on  account  of  French  sub- 
jects. These  ships  and  their  cargoes  were  seized  for  carrying 
contraband  of  war  or  goods  belonging  to  the  enemy. 

The  government  of  England  having  refused  to  listen  to  the 
demand  of  the  Prussian  government  for  an  indemnity  to  the 
claimants,  Frederick  II.  appointed  a  commission  in  1751  to 
examine  these  claims  and  compensate  the  claimants  out  of  the 
Silesian  loan,  the  pa3rment  of  which  had  been  withheld  for  this 
purposa  The  next  year  the  commission  gave  judgment,  trans- 
ferring the  English  mortgage  on  the  Silesian  revenue;^  to  the 
Prussian  claimants  as  indemnity  for  the  seizure  of  their  property. 

The  contention  of  the  Prussian  government  was  that  England 
had  acted  illegally  in  capturing  the  property  of  her  enemies  on 
neutral  vessels — ^that  the  rule,  supported  by  the  practice  of  most 

*8ee  Sees.  1993-2020,  Vol.  12,  Cyclopedia  of  Law. 
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of  the  nations  of  Europe,  was  ''free  ships,  free  goods";  and 
further  that  the  treaties  of  England  with  the  neutral  powers, 
confirmed  by  the  declarations  of  the  English  ministry  to  dip- 
lomatic agents  of  Prussia,  had  exempted  such  goods  from  capture. 
According  to  the  law  of  nature,  say  the  Prussian  commissioners 
the  vessel  of  a  neutral  is  his  property  wherever  it  may  be  found 
(t.  e,,  on  the  high  seas),  and  a  belligerent  has  no  more  right  to 
enter  it  to  seize  the  goods  of  his  enemy,  than  he  has  to  enter  a 
neutral  port  and  seize  the  vessels  of  his  enemy  therein  anchored. 

As  to  contraband  of  war,  the  general  rule  of  international  law 
limited  it  to  munitions  of  war,  the  only  exception  being  things 
of  ancipitis  ustis  destined  to  a  besieged  or  blockaded  port.  It 
was  shown  that  England  herself  had  made  several  treaties  in 
which  provisions  and  articles  of  naval  construction  were  expressly 
excluded  from  the  list  of  contraband. 

Finally,  it  was  asserted,  that  the  English  admiralty  court  had 
no  right  of  jurisdiction  over  Prussian  vessels  or  cargoes  seized  in 
places  not  within  English  territory;  and  that  these  unjust  con- 
fiscations furnished  a  just  cause  for  reprisals  on  the  part  of 
Prussia. 

The  matter  was  referred  by  the  English  government  to  a  com- 
mission,  composed  of  Sir  B.  Lee,  judge  of  the  Supreme  Court> 
Dr.  Paul,  the  King's  Advocate-General  in  the  civil  courts,  Sir 
Dudley  Ryder,  the  Attorney-General,  and  Mr.  William  Murray, 
Solicitor-General  (celebrated  later  as  Lord  Mansfield).  The  re- 
port of  this  commission  is  mentioned  by  Montesquieu  as  response 
sans  replique.    The  following  propositions  were  laid  down : 

(1)  When  two  powers  are  at  war,  each  has  the  right  to  seize 
as  prize  of  war,  the  ships  and  merchandise  of  the  other,  but  the 
property  of  neutrals  should  not  be  captured  so  long  as  they 
preserved  their  neutrality.  It  follows,  therefore,  (2)  That  the 
goodd  of  an  enemy  on  board  a  neutral  vessel  may  be  seized.  (3) 
That  neutral  goods,  not  contraband,  on  board  the  vessel  of  an 
enemy,  should  be  released.  (4)  That  contraband  goods,  although 
belonging  to  a  neutral,  may  be  seized  as  prize  of  war.  (5)  Be- 
fore appropriation  of  captured  goods,  there  must  be  condemna- 
tion by  a  court  of  admiralty,  judging  according  to  the  law  of 
nations  and  treaties.  (6)  The  only  competent  court  for  that 
purpose  is  the  court  of  the  captor.  (7)  All  proofs,  in  the  first 
instance,  should  come  from  the  vessel  seized,  such  as  the  ship's 
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papers  and  the  depositions  of  the  master  and  principal  officers 
of  the  ship.  (8)  Every  vessel  must  be  furnished  with  the  cus- 
tomary papers.  (9)  If  a  seizure  is  made  without  sufficient 
grounds,  the  captor  is  to  be  condemned  in  damages  and  expenses. 
(10)  Finally,  the  law  of  nations  permits  reprisals  in  only  two 
cases:  First,  in  the  case  of  a  violent  wrong  directed  and  sup- 
ported by  the  sovereign,  or  second,  of  an  absolute  denial  of  jus- 
tice on  the  part  of  all  the  tribunals,  and  the  sovereign  himself, 
in  a  matter  that  admits  of  no  doubt. 

The  report  then  takes  up  the  cases  of  the  captured  vessels  in 
detail,  and  shows  that  they  were  judged  with  the  utmost  im- 
partiality. It  would  seem  that  all  Prussian  vessels  were  restored, 
and  all  the  cargoes  in  both  classes  of  vessels  save  fifteen  were  like- 
wise restored.  The  Prussian  arguments  are  then  answered  seri- 
atim, and  shown  to  be  without  foundation  in  law  or  custom. 
Perhaps  the  weakest  part  of  the  report  is  the  answer  to  the  Prus- 
sian contention  that  contraband  was  limited  to  munitions  of  war. 
The  question,  says  Wheaton,  was  at  that  time  in  litigation  be- 
tween England  and  the  states  of  the  north  who  had  an  interest 
in  the  free  exportation  of  the  products  of  their  soil,  as  naval 
stores  and  provisions.  The  commissioners  only  said  that  Prussia 
could  not  claim  the  advantage  of  modifications  of  international 
law  which  had  been  the  result  of  mutual  concessions  between 
England  and  certain  neutral  states. 

As  to  the  Silesian  loan,  the  King  of  Prussia  had  pledged  his 
royal  word  to  pay  the  debt  due  to  private  individuals.  This  debt 
was  negotiable  and  a  large  part  of  it  may  have  been  transferred 
to  subjects  of  other  states.  It  would  be  difficult  to  find  a  case 
where  a  sovereigji  had  ever  seized  by  way  of  reprisal  a  debt  which 
he  owed  to  private  individuals.  When  individuals  lend  money  to 
a  sovereign,  they  have  to  trust  to  his  honor;  for  a  sovereign  may 
not,  like  other  men,  be  sued,  and  forced  to  pay  by  the  inter- 
position of  courts  of  law.  England,  France,  and  Spain,  it  was 
asserted,  had  adhered  religiously  to  the  principle  of  the  inviola- 
bility of  the  public  faith. 

The  dispute  was  finally  settled  by  a  clause  of  the  treaty  of 
Westminster,  January  16, 1756,  by  which  Frederick  stipulated  to 
pay  the  English  creditors,  and  the  English  government  agreed  to 
pay  20,000  pounds  sterling  to  satisfy  the  Prussian  claimant. 
(Wheaton:  Histoire  du  Droit  des  Gens,  I.,  260.) 
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The  importance  of  this  case  rests,  more  upon  the  able  exposition 
of  the  law  of  maritime  capture  by  the  English  coznmissioneni 
than  upon  the  question  of  reprisals.  The  report  of  this  commis- 
sion was  generaJly  accepted  as  a  correct  statement  of  the  law  of 
prize  as  then  existing;  and  indeed,  it  so  continued  with  little 
change  till  1856.  On  the  other  hand,  the  Prussian  contenticm 
was  an  attempt  to  establish  the  principle  of  '^free  ships,''  free 
goods,  which  was  not  realized  till  a  hundred  years  later. 

As  to  the  question  of  reprisal,  England  virtually  yielded  the 
point  in  controversy  in  consenting  to  indemnify  the  Prussian 
claimants.  Perhaps  political  reasons  may  have  influenced  the 
final  action.  The  alliance  between  France  and  Austria  at  this 
time  forced  England  and  Prussia  into  a  counter-alliance^  and 
their  minor  differences  were  smoothed  over  rather  luusrtily. 


BliBABOO. 


THE  BOEDUS  LUST. 

5  Robinson  Ch.  207. 

Sib  William  Scott:  This  case  comes  on  upon  the  claims  of 
persons  resident  in  Demarara  before  the  war,  and  at  the  time 
of  capture,  and  I  cannot  but  say  that  I  am  glad  that  the  question 
has  been  raised,  since  it  may  have  the  effect  of  putting  an  end  to 
much  uncertainty  on  the  part  of  persons  who,  on  various  grounds, 
may  think  themselves  entitled  to  more  favorable  consideration 
than  the  rules  of  law  prescribe  for  ordinary  cases.  The  claim 
is  given  for  several  persons  as  inhabitants  of  Demarara  not 
settling  there  during  the  time  of  British  possession,  nor  averring 
an  intention  of  retiring  when  that  possession  ceased.  They  are 
therefore  to  be  treated,  under  this  general  view,  as  Dutch  sub- 
jects, unless  it  can  be  shown  that  there  are  any  other  circumstances 
by  which  they  are  protected.  It  is  contended  that  there  are  such 
circumstances,  and  that  they  are  these:  That  the  property  was 
taken  in  a  state  of  peace,  and  that  the  proprietors  are  now  be* 
come  British  subjects,  and  consequently  that  this  property  could 
not  be  considered  as  the  property  of  an  enemy,  either  at  die  time 
of  capture  or  adjudication.     Now,  with  respect  to  the  first  of 
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these  pleas,  it  must  be  admitted,  that  alone  would  not  protect 
them,  because  the  court  has,  wtthout  any  exception,  condemned  all 
other  property  of  Dutchmen  taken  before  the  war — ^And  upon 
what  ground! — That  the  declaration  had  a  retroactive  eflEect, 
applying  to  all  property  previously  detained,  and  rendering  it 
liable  to  be  considered  as  the  property  of  enemies  taken  in  time 
of  war.  This  properly  was  seized  provisionally,  an  act  itself 
hostile  enough  in  the  mere  execution,  but  equivocal  as  to  the 
effect,  and  liable  to  be  varied  by  subsequent  events,  and  by  the 
conduct  of  the  Government  of  Holland.  If  that  conduct  had  been 
such  as  to  re-establish  the  relations  of  peace,  then  the  seizure, 
although  made  with  the  character  of  a  hostile  seizure,  would  have 
proved,  in  the  event,  a  mere  embargo,  or  temporary  sequestration. 
The  properly  would  have  been  restored,  as  it  is  usual,  at  the 
conclusion  of  embargoes;  a  process  often  resorted  to  in  the  prac- 
tice of  nations,  for  various  causes  not  immediately  connected 
with  any  expectations  of  hostility.  During  the  period  that  this 
embargo  lasted,  it  is  said,  that  the  court  might  have  restored,  but 
I  cannot  assent  to  that  observation;  because,  on  due  notice  of 
embargoes,  this  court  is  bound  to  enforce  them.  It  would  be  a 
high  misprision  in  this  court,  to  break  them,  by  redelivery  of 
possession  to  the  foreign  owner  of  that  properly,  which  the 
crown  had  directed  to  be  seized  and  detained  for  further  orders. 
The  court,  acting  in  pursuance  of  the  general  orders  of  the 
state,  and  bound  by  those  general  orders,  would  be  guilty  of  no 
denial  of  justice,  in  refusing  to  decree  restitution  in  such  a  case, 
for  it  has  not  the  power  to  restore.  Its  functions  are  suspended 
by  a  binding  authority,  and  if  any  injustice  is  done,  that  is  an 
account  to  be  settled  between  the  states.  The  court  has  no  re- 
sponsibility,, for  it  has  no  ability  to  act. 

This  was  the  state  of  the  first  seizure.  It  was  at  first  equivo- 
cal; and  if  the  matter  in  dispute  had  terminated  in  reconcilia- 
tion, lie  seizure  would  have  been  converted  into  a  mere  civil 
embargo,  so  terminated.  That  would  have  been  the  retroactive 
effect  of  that  course  of  circumstances.  On  the  contrary,  if  the 
transactions  end  in  hostility,  the  retroactive  effect  is  directly  the 
other  way.  It  impresses  the  direct  hostile  character  upon  the 
original  seizure.  It  is  declared  to  be  no  embargo ;  it  is  no  longer 
an  equivocal  act,  subject  to  interpretations;  there  is  a  declaration 
of  the  animus,  by  which  it  was  done,  that  it  was  done  hostili 
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ammo,  and  is  to  be  considered  as  a  hostile  measure  ah  iniUo.  The 
property  taken  is  liable  to  be  used  as  the  property  of  persons, 
trespassers  ah  initio,  and  guilty  of  injuries,  which  they  have  re- 
fused to  redeem  by  any  amicable  alteration  of  their  measures. 
This  is  the  necessary  course,  if  no  particular  compact  intervenes 
for  the  restitution  of  such  property  taken  before  a  formal  dec- 
laration of  hostilities.  No  such  convention  is  set  up  on  either 
side,  and  the  state,  by  directing  proceedings  against  this  property 
for  condemnation,  has  signified  a  contrary  intention.  Accord- 
ingly, the  general  mass  of  Dutch  property  has  been  condemned 
on  this  retroactive  effect;  and  this  property  stands  upon  the 
same  footing  as  to  the  seizure,  for  it  was  seized  at  the  same  time 
and  with  the  same  intent  There  is  no  ground  of  distinguishing 
the  time  of  seizure,  between  these  claims  and  former  cases  of  a 
similar  nature;  it  was  a  provisional  seizure  in  aU,  declared  to  be 
hostile  by  subsequent  events,  acting  in  a  reflex  manner  upon  all 
the  property  then  seized,  and  declaring  it  to  be  all  enemy's  prop- 
erty, unless  some  circumstances  can  be  shown  to  take  these  par- 
ticular claims  out  of  the  common  operation. 

At  the  time  of  the  declaration  of  hostilities,  then,  this  pro])- 
erty  stood  exactly  on  the  common  footing;  and  the  result  of  any 
proceeding  then  pronounced,  must  have  been  a  sentence  of  con- 
demnation; it  lay  open  to  the  same  legal  conclusion  at  that  time, 
but  the  settlement  has  since  surrendered  to  the  British  arms,  and 
the  parties  are  become  British  subjects;  and  this,  it  is  said,  takes 
off  the  hostile  effect,  although  it  might  have  attached.  This  argu- 
ment, to  be  effective,  must  be  put  in  one  of  these  two  ways,  either 
that  the  condemnation  pronounced  upon  Dutch  property  went 
upon  the  ground  that  though  seized  in  time  of  neutrality,  it  could 
not  be  restored  only,  because  the  parties  were  not  now  in  a  con- 
dition to  receive  it;  or  else,  that  though  seized  at  a  time,  that 
may,  to  some  effect,  be  considered  as  time  of  war,  yet  the  sub- 
jects, having  become  friends,  are  entitled  to  restitution.  This 
latter  position  cannot  be  maintained  for  a  moment.  It  is  contra- 
dicted by  all  experience  and  practice,  even  in  the  case  of  those 
who  had  an  original  British  character.  In  the  case  of  Mr.  White- 
hill,  who  had  but  just  set  his  foot  on  the  colony  of  an  enemy 
for  a  few  hours,  but  was  proved  to  have  gone  there  for  the  pur- 
pose of  settling,  his  property  was  condenmed,  although,  at  the 
time  of  adjudication,  he  was  again  bec(»ne  a  British  subject,  by 
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the  surrender  of  St.  Eustatius  to  the  British  forces;  and  where 
property  is  taken  in  a  state  of  hostility,  the  universal  practice 
has  ever  been  to  hold  it  subject  to  condemnation,  although  the 
claimants  may  have  become  friends  and  subjects  prior  to  the 
adjudication.  The  plea  of  having  again  become  British  subjects, 
therefore,  will  not  relieve  them,  and  the  other  ground  must  be 
resorted  to.  That  is  equally  untenable  in  point  of  fact;  for  the 
condemnation  of  the  otlier  Dutch  property  proceeded  on  no  such 
ground  as  the  mere  incapacity  of  the  proprietors  to  receive  resti- 
tution. It  proceeded  on  the  other  ground,  which  I  have  before 
mentioned,  the  retroactive  effect  of  the  declaration,  which  ren- 
dered their  property  liable  to  be  treated  as  the  property  of 
enemies  at  the  time  of  seizure.  The  reasonings  of  the  court  have 
been  founded  upon  that  principle.  Property  is,  indeed,  fre- 
quently condemned  upon  the  other  ground  of  incapacity  to  claim, 
where  it  is  accidentally  found  in  British  possession,  before  the 
breaking  out  of  hostilities;  but  where  it  is  seized  by  an  order  of 
state,  acting  provisionally  in  contemplation  of  hostilities,  the  dec- 
laration produces  something  more  than  a  prospective,  future, 
personal  incapacity  to  claim.  It  decides  upon  the  character  of 
the  property  already  seized,  and  on  the  nature  and  quality  of  the 
seizure.  I  am  of  opinion,  therefore,  that  when  it  is  assumed,  that 
the  capture  is  legally  to  be  considered  as  made  in  time  of  peace, 
the  argument  le^Edly  fails,  because,  in  all  legal  views  of  the  mat- 
ter, it  is  taken  in  hostility;  it  is  rendered  enemy's  property  at 
the  time  of  seizure,  by  the  necessary  and  general  retroaction  of 
the  subsequent  declaration  of  hostilities.  The  whole  foundation 
of  the  argument,  therefore,  is  defective  in  the  fact  We  dis- 
tinguish, it  is  true,  as  between  the  different  interests  to  which 
such  prize  inures,  whether  it  is  taken  before  or  after  the  declara- 
tion. That  is  a  matter  of  subsequent  and  domestic  regulation, 
but  not  influencing  the  general  question  of  prize.  If  I  am  right 
in  this  opinion,  it  is  quite  unnecessary  to  discuss  many  questions 
which  have  entered  into  the  debate;  whether  the  description  of 
property  comes  within  the  periods  of  the  test  afSdavit  or  not,  will 
be  perfectly  immaterial.  Nothing  is  more  clear  to  my  appre- 
hension, than  that  the  reference  to  those  periods  is  not  prescribed 
as  the  constituent  and  the  distinguishing  qualification  of  prop- 
erty, but  merely  for  the  purpose  of  ascertaining  a  clearer  view  of 
the  general  facts  respecting  that  property;  for  instance,  as  to  the 
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first  periods,  the  time  of  shipment,  nobody  can  suppose  that  the 
time  of  shipment  can  be  there  introduced  for  any  other  porpose 
than  that  of  bringing  out  the  whole  detail  of  facts,  it  being  per- 
fectly clear  that  it  is  in  no  degree  necessary  that  it  should  be 
enemy's  property  at  the  time  of  shipment,  to  subject  it  to  con- 
demnation. It  is  equally  immaterial  to  look  to  the  style  of  the 
sentence,  for  that  has  accommodated  itself*  according  to  the  dis- 
cretion of  the  court,  to  correspond  with  the  facts.  The  court  is 
under  no  necessity  of  referring  to  any  period  of  time,  in  the 
descriptive  language  applying  to  the  property  or  to  the  parties. 
If  the  court  is  legally  satisfied  that  it  is  liable  to  be  condemned 
as  enemy's  property,  there  is  no  occasion  to  express,  in  the  con- 
struction of  the  sentence,  the  particular  time  at  which  the  liability 
attached. 

With  as  little  effect  can  it  be  contended,  that  a  postliminium 
can  be  attributed  to  these  parties.  Here  is  no  return  to  the  origi- 
nal character  on  which  only  a  jus  postUminU  can  be  raised.  The 
original  character,  at  the  time  of  seizure  and  immediately  prior 
to  the  hostility  which  has  intervened,  was  Dutch.  The  present 
character  which  the  events  of  war  have  produced,  is  that  of  Brit- 
ish subjects;  and  though  the  British  subject  might,  under  circum- 
stances, acquire  the  jus  postUminii  upon  the  resumption  of  his 
native  character,  it  never  can  be  considered  that  the  same  priv- 
ilege accrues  upon  the  acquisition  of  a  character  totally  new  and 
foreign.  As  to  more  popular  topics  to  which  recourse  has  been 
had,  I  shall  leave  them  to  their  operation  in  that  quarter,  where 
only  they  can  have  a  proper  effect.  It  is  my  duty,  in  the  present 
case,  to  apply  the  principles  of  a  law  not  very  lenient  How  far 
it  may  be  proper  to  relax  the  rigor  of  such  an  application,  will  be 
best  considered  by  those  who  have  more  latitude  of  judgment,  as 
well  as  a  wider  sphere  of  political  information  and  knowledge. 
It  may  be  fit,  in  that  ultimate  and  superior  consideration,  to  refer 
still  further  back  to  the  former  condition  of  the  claimants,  as 
British  subjects,  during  a  considerable  period  of  the  late  war, 
and  down  to  a  time  but  shortly  antecedent  to  the  shipment  of 
these  goods.  It  may  be  fit  to  look  to  the  affections  and  disposi- 
tions of  the  colony;  though  every  surrender  of  war  must  be 
legally  considered  as  the  effect  of  mere  force.  It  may  be  fit  to 
consider  that  the  property  belongs  to  those,  who  are  now  entitled 
to  the  character  of  British  subjects.    These  considerations  may 
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have  their  separate,  or  their  united,  influence  upon  that  ultimate 
judgment  to  which  the  law  refers  the  disposal  of  property  cap- 
tured prior  to  hostilities.  They  could  only  mislead  me  from  the 
execution  of  my  duty,  which  is  simply  to  pronounce  that  the 
property,  at  the  time  of  the  capture,  belonged  to  subjects  of  the 
Batavian  Bepublic,  and  is  as  such  or  otherwise  liable  to  con- 
fiscation. 


CASE  OP  DON  PAOIFIOO. 

Snow's  Cases,  246. 

David  Pacifico  was  a  Jew,  bom  at  Gibraltar,  but  in  1847  resi- 
dent at  Athens.  By  virtue  of  his  birth,  he  was  entitled  to  the 
character  of  a  British  subject ;  he  had  represented  himself  in  that 
character  and  had  a  British  passport. 

It  was  customary  in  Greece  for  the  people  to  signalize  the 
festival  of  Easter  by  burning  an  eflSgy  of  Judas  Iscariot ;  but  out 
of  a  regard  for  Mr.  Charles  de  Rothschild,  who  was  at  Athens  in 
April,  1847,  the  police  were  ordered  to  prevent  this  popular 
ceremony  in  that  year.  The  mob,  attributing  this  action  of  the 
Athenian  authorities  to  the  influence  of  the  Jews,  was  highly 
incensed  against  that  sect;  and  proceeded  to  attack  and  plunder 
the  house  of  M.  Pacifico,  which  happened  to  stand  near  the  place 
where  the  effigy  was  wont  to  be  burned.  While  his  house  was 
being  plundered,  the  family  of  M.  Pacifico  received  the  grossest 
ill-treatment.  M.  Pacifico  lodged  a  complaint  with  the  procureur- 
general  of  the  king,  who,  on  the  very  day  of  the  riot,  held  an 
inquest  on  the  spot,  and  heard  the  testimony  of  the  injured  par- 
ties, but  the  Greek  government  took  no  further  action  in  the 
matter.  M.  Pacifico,  believing  that,  by  reason  of  the  odium  in 
which  his  race  was  held  in  Greece,  he  would  not  be  likely  to 
obtain  redress  through  his  own  efforts,  applied  to  the  British 
minister  at  Athens,  Sir  Edmund  Lyons.  This  gentleman  called 
the  attention  of  the  Greek  government  to  the  facts  of  the  case; 
but  his  note  was  left  unanswered  for  nine  months,  although  he 
wrote  several  times  subsequently,  and  when  in  January,  1848,  he 
finally  received  an  answer,  it  was  quite  unsatisfactory.  The 
government  of  Greece  suggested  that  M.  Pacifico  riiould  collect  his 
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damages,  through  the  ordinary  courts,  from  the  persons  who  took 
part  in  the  riot. 

There  were  other  British  claims  pending  against  Qreece,  some 
of  which  were  of  long  standing,  and  as  no  satisfaction  could  be 
obtained  from  the  Greek  government,  Mr.  Wyse,  successor  to  Sir 
Edmund  Lyons,  was  instructed,  in  December,  1849,  to  deliver  an 
ultimatum  to  that  government,  and  in  case  it  was  rejected.  Ad- 
miral Parker,  commanding  the  English  fleet  in  the  Mediterranean, 
was  ordered  to  lay  an  embargo  upon  Qreek  shipping.  The  de- 
mands of  the  ultimatum  were  rejected,  and  the  embargo  was 
immediately  enforced,  several  Greek  ships  of  war  and  many  mer- 
chant vessels  being  seized  and  detained  in  the  Pirsus. 

Shortly  afterwards,  in  February,  1850,  French  mediation  was 
accepted,  pending  which,  active  measures  were  suspended  on  l^e 
part  of  the  English  fleet.  Mr.  Wyse  and  Baron  Gros,  the  French 
mediator,  came  to  an  agreement  upon  all  points  at  issue  save  one; 
namely,  a  demand  of  indemnity  by  Pacifico  for  the  loss  of  papers 
which,  he  alleged,  were  evidences  of  a  valid  daim  by  him  against 
the  Portuguese  government  for  twenty-one  thousand  pounds.  Mr. 
Wyse  proposed  that  the  Greek  government  should  put  into  his 
hands  a  sum  of  money  as  security  for  the  payment  of  this  claim, 
if,  after  investigation,  it  should  appear  to  be  well-founded.  Baron 
Gros  objected  to  this,  because  he  not  only  considered  the  claim  to 
be  worthless,  but  he  contended,  further,  that  this  demand  was 
too  humiliating  for  Greece.  Failing  to  agree  upon  this  point. 
Baron  Gros  withdrew  from  the  negotiations;  thereupon,  Mr. 
Wyse  sent  a  new  ultimatum  to  the  Greek  government,  and  this 
time  it  was  accepted,  and  the  indemnity  demanded  immediately 
paid. 

The  total  amount  of  this  indemnity  was  6,403Z.  10s.,  with  the 
addition  of  a  deposit  of  about  5,0001.  as  security  for  the  Portu- 
guese claim.  The  indemnity  awarded  included  the  following 
items :  For  personal  injury,  5001.,  for  loss  of  household  effects, 
jewelry,  etc.,  4,2671.  8s.  As  to  his  Portuguese  claim,  a  com- 
mission, having  investigated  the  case,  reported  in  1851,  that  it 
could  not  be  substantiated;  but  in  view  of  the  expense  he  had 
incurred,  and  a  small  amount  due  him,  he  was  awarded  150L 

Don  Pacifico  had  usually  been  represented  as  an  adventurer 
who  had  little  claim  upon  the  j^ympathy  of  his  fellowmen;  and 
England  has  generally  been  severely  criticised  for  supporting  his 
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claim.  Yet  if  he  was  a  British  subject,  he  had  a  right  to  be 
protected  aa  such.  He  was  bom  in  British  territory,  Gibraltar, 
and  his  father  was  born  in  London^  His  letters  relating  to  this 
affair  are  dignified,  and  show  much  ability.  His  chief  crime  would 
seem  to  have  been  that  of  being  a  Jew.  The  argument  that 
Pacifioo  ought  to  have  resorted  to  the  ordinary  courts  of  Greece 
to  obtain  his  indemnity  is  quite  untenable.  What  chance  of  suc- 
cess would  he  have  had  in  a  suit  against  a  mob  of  several  hun- 
dred persons,  to  him  unknown,  and  with  public  opinion  against 
him?  Indeed  he  brought  the  matter  to  the  notice  of  the  judiciary 
department  of  the  government;  and  it  was  then  the  duty  of  the 
government  to  take  further  proceedings.  The  fact  would  seem  to 
be  that  the  whole  trouble  lay  in  the  weak  and  vacillating  policy 
of  the  Greek  government,  which  could  easily  have  avoided  all 
trouble  by  simply  doing  justice  to  M.  Padfico  and  the  other  claim- 
ants. Whether  the  British  government  was  justified  in  resorting 
to  such  extreme  measures  may  be  questioned;  but  that  some 
action  was  called  for  there  can  be  littie  doubt 
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CHAPTER  XL 

WAR  DEFINED  AND  CLASSIFIED.* 

[Book  III,  Chapter  I,  Vattel's  Law  of  Nations.} 

OF  WAB — ^ITS  DIFFEBBNT  KINDS — AND  THE  BIGHT  OF  MAKINa  WAR. 

War  is  that  state  in  which  we  prosecute  our  right  by  force. 
We  also  understand,  by  this  term,  the  act  itself,  or  the  manner  of 
prosecuting  our  right  by  force :  but  it  is  more  conformable  to  gen- 
eral usage,  and  more  proper  in  a  treatise  on  the  law  of  war,  to 
understand  this  term  in  the  sense  we  have  annexed  to  it. 

Public  war  is  that  which  takes  place  between  nations  or  sov- 
ereigns, and  which  is  carried  on  in  the  name  of  the  public  power, 
and  by  its*  order.  This  is  the  war  we  are  here  to  consider : — 
private  war,  or  that  which  is  carried  on  between  private  in- 
dividuals, belongs  to  the  law  of  nature  properly  so  called 

In  treating  of  the  right  to  security  (Book  II.,  Chap.  IV.),  we 
have  shown  that  nature  gives  men  a  right  to  employ  force,  when 
it  is  necessary  for  their  defence,  and  for  the  preservation  of  their 
rights.  This  principle  is  generally  acknowledged:  reason  dem- 
onstrates it;  and  nature  herself  has  engraved  it  on  the  heart  of 
man.  Some  fanatics  indeed,  taking  in  a  literal  sense  the  modw 
eration  recommended  in  the  gospel,  have  adopted  the  strange 
fancy  of  suffering  themselves  to  be  massacred  or  plundered, 
rather  than  oppose  force  to  violence.  But  we  need  not  fear  that 
this  error  will  make  any  great  progress.  The  generality  of  man- 
kind will,  of  themselves,  guard  against  its  contagion — happy,  if 
they  as  well  knew  how  to  keep  within  the  just  bounds  which 
nature  has  set  to  a  right  that  is  granted  only  through  necessity  I 
To  mark  those  just  bounds — and,  by  the  rules  of  justice,  equity, 
and  humanity,  to  moderate  the  exercise  of  that  harsh,  though  too 
often  necessary  right — is  the  intention  of  this  third  book. 

As  nature  has  given  men  no  right  to  employ  force,  unless  when 


*See  Sec.  1995,  et  seq..  Vol.  12,  Cyclopedia  ol  Law. 
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it  becomes  necessary  for  self  defence  and  the  preservation  of  their 
rights  (Book  II.,  §49,  etc.)>  the  inference  is  manifest,  that,  since 
the  establishment  of  political  societies,  a  right,  so  dangerous  in 
its  exercise,  no  longer  remains  with  private  persons  except  in 
those  rencounters  where  society  cannot  protect  or  defend  them. 
In  the  bosom  of  society,  the  public  authority  decides  all  the  dia- 
putes  of  the  citizens,  represses  violence,  and  checks  every  attempt 
to  do  ourselves  justice  with  our  own  hands.  If  a  private  person 
intends  to  prosecute  his  right  against  the  subject  of  a  foreign 
power,  he  may  apply  to  the  sovereign  of  his  adversary,  or  to  the 
magistrates  invested  with  the  public  authority :  and  if  he  is  denied 
justice  by  them,  he  must  have  recourse  to  his  own  sovereign,  who 
is  obliged  to  protect  him.  It  would  be  too  dangerous  to  allow 
every  citizen  the  liberty  of  doing  himself  justice  against  foreign- 
ers; as,  in  that  case,  there  would  not  be  a  single  member  of  the 
state  who  might  not  involve  it  in  war.  And  how  could  peace  be 
preserved  between  nations,  if  it  were  in  the  power  of  every  private 
individual  to  disturb  itf  A  right  of  so  momentous  a  nature — ^the 
right  of  judging  whether  the  nation  has  real  grounds  of  com- 
plaint, whether  she  is  authorized  to  employ  force,  and  justifiable 
in  taking  up  arms,  whether  prudence  will  admit  of  such  a  step 
and  whether  the  welfare  of  the  state  requires  it, — ^that  right,  I 
say,  can  belong  only  to  the  body  of  the  nation,  or  to  the  sovereign, 
her  representative.  It  is  doubtless  one  of  those  rights,  without 
which  there  can  be  no  salutary  government,  and  which  are  there- 
fore called  rights  of  majea^  (Book  I.  §  45). 

Thus  the  sovereign  power  alone  is  possessed  of  authority  to  make 
war.  But,  as  the  different  rights  which  constitute  this  power, 
originally  resident  in  the  body  of  the  nation,  may  be  separated  or 
limited  according  to  the  will  of  the  nation  (Book  I.  §  31  and  45), 
it  is  from  the  particular  constitution  of  each  state,  that  we  are  to 
learn  where  the  power  resides,  that  is  authorized  to  make  war  in 
the  name  of  the  society  at  large.  The  kings  of  England,  whose 
power  is  in  other  respects  so  limited,  have  the  right  of  making 
war  and  peace.  Those  of  Sweden  have  lost  it.  The  brilliant  but 
ruinous  exploits  of  dharles  XII.  sufSciently  warranted  the  states 
of  that  kingdom  to  reserve  to  themselves  a  right  of  such  im- 
portance to  their  safety. 

War  is  either  defensive  or  offensive.    He  who  takes  up  arms 
to  repel  the  attack  of  an  enemy,  carries  on  a  defensive  war.    He 
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who  is  foremoErt  in  taking  up  arms,  and  attacks  a  nation  that 
lived  in  peace  with  him,  wages  offensive  war.  The  object  of  a 
defensive  war  is  very  simple ;  it  is  no  other  than  self  defence :  in 
that  of  offensive  war  there  is  as  great  a  variety  as  in  the  multi- 
farious concerns  of  nations;  but,  in  general,  it  relates  either  to  the 
prosecution  of  some  rights,  or  to  safety.  We  attack  a  nation  with 
a  view  either  to  obtain  something  to  which  we  lay  claim,  to 
punish  her  for  an  injury  she  has  done  us,  or  to  prevent  one  which 
she  is  preparing  to  do,  and  thus  avert  a  danger  with  which  she 
seems  to  threaten  us.  I  do  not  here  speak  of  the  justice  of  war: 
that  shall  make  the  subject  of  a  particular  chapter: — all  I  here 
propose  is  to  indicate,  in  general,  the  various  objects  for  which  a 
nation  takes  up  arms — objects  which  may  furnish  lawful  reasons, 
or  unjust  pretences,  but  which  are  at  least  susceptible  of  a  color 
of  right.  I  do  not,  therefore,  among  the  objects  of  offensive  war, 
set  down  conquest,  or  the  desire  of  invading  the  property  of 
others:  views  of  that  nature,  destitute  even  of  any  reasonable 
pretext  to  countenance  them,  do  not  constitute  the  object  of  regu- 
lar warfare,  but  of  robbery,  which  we  shall  consider  in  its  proper 
place.* 

THE  COMMENCEMENT  OP  WAB.t 

IBook  in,  Chapter  III,  of  Vattd's  Law  of  Nations.'] 

OF  THE  JUST  CAUSES  OP  WAR. 

Whoever  entertains  a  true  idea  of  war, — ^whoever  considers 
its  terrible  effects,  its  destructive  and  unhappy  consequences,  will 
readily  agree  that  it  should  never  be  undertaken  without  the  most 
cogent  reasons.  Humanity  revolts  against  a  sovereign,  who,  with- 
out necessity  or  without  very  powerful  reasons,  lavishes  the  blood 
of  his  most  faithful  subjects,  and  exposes  his  people  to  the  calam- 
ities of  war,  when  he  has  it  in  his  power  to  maintain  them  in  the 
enjoyment  of  an  honourable  and  salutary  peace.  And  if  to  this 
imprudence,  this  want  of  love  for  his  people,  he  moreover  adds 
injustice  towards  those  he  attacks, — of  how  great  a  crime,  or 
rather,  of  what  a  frightful  series  of  crimes,  does  he  not  become 


*"War  is  a  state  o!  hostility  carried  on  by  armed  force  between 
States."— Oashman  K.  Davis'  Int.  Law,  840. 
t  See  Sec.  1996,  Vol.  12,  Cyclopedia  of  Law. 
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guilty  t  BespMonsible  for  all  the  misf orttines  which  he  draws  down 
on  his  own  subjects,  he  is  moreover  loaded  with  the  guilt  of  all 
those  which  he  inflicts  on  an  innocent  nation.  The  slaughter  of 
men,  the  pillage  of  cities,  the  devastation  of  provinces, — such  is 
the  black  catalogue  of  his  enormities.  He  is  responsible  to  Gk)d, 
and  accountable  to  human  nature,  for  every  individual  that  is 
killed,  for  every  hut  that  is  burned  down.  The  violences,  the 
crimes,  the  disorders  of  every  kind,  attendant  on  the  tumult  and 
licentiousness  of  war,  pollute  his  conscience,  and  are  set  down  to 
his  account,  as  he  is  the  original  author  of  them  all.  Unquestion- 
able truths !  alarming  ideas  I  which  ought  to  affect  the  rulers  of 
nations,  and,  in  all  their  military  enterprises,  inspire  them  with 
a  degree  of  circumspection  proportionate  to  the  importance  of  the 
subject ! 

Were  men  always  reasonable,  they  would  terminate  their  con- 
tests by  the  arms  of  reason  only :  natural  justice  and  equity  would 
be  their  rule,  or  their  judge.  Force  is  a  wretched  and  melancholy 
expedient  against  those  who  spurn  at  justice,  and  refuse  to  listen 
to  the  remonstrances  of  reason :  but,  in  short,  it  becomes  necessary 
to  adopt  that  mode,  when  every  other  proves  ineffectual.  It  is 
only  in  extremities  that  a  just  and  wise  nation,  or  a  good  prince, 
has  recourse  to  it,  as  we  have  shown  in  the  concluding  chapter  of 
the  second  book.  The  reasons  which  may  determine  him  to  take 
such  a  step  are  of  two  clases.  Those  of  the  one  class  show  that 
he  has  a  right  to  make  war, — ^that  he  has  just  grounds  for  under- 
taking it: — ^these  are  called  justificatory  reasons.  The  others, 
founded  on  fitness  and  utility,  determine  whether  it  be  expedient 
for  the  sovereign  to  undertake  a  war, — these  are  called  motives. 

The  right  of  employing  force,  or  making  war,  belongs  to  na- 
tions no  farther  than  is  necessary  for  their  own  defence,  and  for 
the  maintenance  of  their  rights  (§3).  Now,  if  any  one  attacks  a 
nation,  or  violates  her  perfect  rights,  he  does  her  an  injury.  Then, 
and  not  till  then,  that  nation  has  a  right  to  repel  the  aggressor, 
and  reduce  him  to  reason.  Further,  she  has  a  right  to  prevent 
the  intended  injury,  when  she  sees  herself  threatened  with  it 
(Book  II.  §  50).  Let  us  then  say  in  general,  that  the  foundation, 
or  cause  of  every  just  war  is  injury,  either  already  done  or 
threatened.  The  justificatory  reasons  for  war  show  that  an  in- 
jury has  beeiQ  received,  or  so  far  threatened  as  to  authorize  a  pre- 
vention of  itj  by  ann^j    It  is  evident,  however,  that  here  the  ques- 
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tion  regards  the  principal  in  the  war,  and  not  those  who  join  in  it 
as  auxiliaries.  When,  therefore,  we  would  judge  whether  a  war 
be  just,  we  must  consider  whether  he  who  undertakes  it  has  in 
fact  received  an  injury,  or  whether  he  be  really  threatened  with 
one.  And,  in  order  to  determine  what  is  to  be  considered  as  an 
injury,  we  must  be  acquainted  with  a  nation's  rights,  properly  ao 
cidled, — ^that  is  to  say,  her  perfect  rights.  These  are  of  various 
kinds  and  very  numerous,  but  may  all  be  referred  to  the  general 
heads  of  which  we  have  already  treated,  and  shall  further  treat 
in  the  course  of  this  work«  Whatever  strikes  at  these  rights  is  an 
injury,  and  a  just  cause  of  war. 

The  immediate  consequence  of  the  premises  is,  that  if  a  na- 
tion takes  up  arms  when  she  has  received  no  injury,  nor  is  threat- 
ened with  any,  she  undertakes  an  unjust  war.  Those  alone,  to 
whom  an  injury  is  done  or  intended,  have  a  right  to  make  war. 

From  the  same  principle  we  shall  likewise  deduce  the  just  and 
lawful  object  of  every  war,  which  is,  to  avenge  or  prevent  injury. 
To  avenge  signifies  here  to  prosecute  the  reparation  of  an  injury, 
if  it  be  of  a  nature  to  be  repaired,— or,  if  the  evil  be  irrepa- 
rable, to  obtain  a  just  satisfaction, — and  also  to  punish  the  offend- 
er, if  requisite,  with  a  view  of  providing  for  our  future  safety. 
The  right  to  security  authorizes  us  to  do  all  this  (Book  II.  §§  49 — 
52).  We  may  therefore  distinctly  point  out,  as  objects  of  a  law- 
ful war,  the  three  following: — 1.  To  recover  what  belongs,  or  is 
due  to  us.  2.  To  provide  for  our  future  safety  by  punishing  the 
aggressor  or  offender.  3.  To  defend  ourselves,  or  to  protect  our- 
selves from  injury,  by  repelling  unjust  violence.  The  two  first  are 
the  objects  of  an  offensive,  the  third  of  a  defensive  war.  Camillus, 
when  on  the  point  of  attacking  the  Gauls,  concisely  set  forth  to 
his  soldiers  all  the  subjects  on  which  war  can  be  grounded  or 
justified — omnia,  quoi  defendi,  repetique,  et  ulcisd  fas  sit.  *  *  ^ 

Whoever,  without  justificatory  reasons,  undertakes  a  war  mere- 
ly from  motives  of  advantage,  acts  without  any  right,  and  his  war 
is  unjust.  And  he,  who  having  in  reality  just  grounds  for  taking 
up  arms,  is  nevertheless  solely  actuated  by  interested  views  in 
resorting  to  hostilities,  cannot  indeed  be  charged  with  injustice, 
but  he  betrays  a  vicious  disposition :  his  conduct  is  reprehensible ; 
and  sullied  by  badness  of  his  motives.  War  is  so  dreadful  a 
scourge,  that  nothing  less  than  manifest  justice,  joined  to  a  kind 
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of  necessity,  can  authorize  it,  render  it  commendable,  or  at  least 
exempt  it  from  reproach. 

Nations  that  are  always  ready  to  take  up  arms  on  any  prospect 
of  advantage,  are  lawless  robbers:  but  those  who  seem  to  delight 
in  the  ravages  of  war,  who  spread  it  on  all  sides,  without  reasons 
or  pretexts,  and  even  without  any  other  motive  than  their  own 
ferocity,  are  monsters,  unworthy  the  name  of  men.  They  should 
be  considered  as  enemies  to  the  human  race,  in  the  same  maimer 
as,  in  civil  society,  professed  assaflsins  and  incendiaries  are  guilty, 
not  only  towards  the  particular  victims  of  their  nefarious  deeds, 
but  also  towards  the  state,  which  therefore  proclaims  them  public 
enemies.  All  nations  have  a  right  to  join  in  a  confederacy  for  the 
purpose  of  punishing  and  even  exterminating  those  savage  na- 
tions. Such  were  several  German  tribes  mentioned  by  Tacitus- 
such  those  barbarians  who  destroyed  the  Boman  empire :  nor  was 
it  till  long  after  their  conversion  to  Christianity  that  this  ferocity 
wore  off.  Such  have  been  the  Turks  and  other  Tartars — Genghis- 
khan,  Timur  Bee  or  Tamerlane,  who  like  Attila,  were  scourges  em- 
ployed by  the  wrath  of  Heaven,  and  who  made  war  only  for  the 
pleasure  of  making  it.  Such  are,  in  polished  ages  and  among  the 
most  civilized  nations,  >those  supposed  heroes,  whose  supreme  de- 
light is  a  battle,  and  who  make  war  from  inclination  purely,  and 
not  from  love  to  their  country. 

Defensive  war  is  just  when  made  against  an  unjust  aggressor. 
This  requires  no  proof.  Self-defence  against  unjust  violence  is  not 
only  the  right,  but  the  duty  of  a  nation,  and  one  of  her  most 
sacred  duties.  But  if  the  enemy  who  wages  offensive  war  has 
justice  on  his  side,  we  have  no  right  to  make  forcible  opposition ; 
and  the  defensive  war  then  becomes  unjust :  for  that  enemy  only 
exerts  his  lawful  right: — ^he  took  arms  only  to  obtain  justice 
which  was  refused  to  him ;  and  it  is  an  act  of  injustice  to  resist 
any  one  in  the  exertion  of  his  right. 

All  that  remains  to  be  done  in  such  a  case  is,  to  offer  the  in- 
vader a  just  satisfaction.  If  he  will  not  be  content  with  this,  a 
nation  gains  one  great  advantage — ^that  of  having  turned  the 
balance  of  justice  on  her  own  side;  and  his  hostilities,  now  be- 
coming unjust,  as  having  no  longer  any  foundation ^  may  very 
justly  be  opposed. 

The  Samnites,  instigated  by  the  ambition  of  their  chiefs,  had 
ravaged  the  lands  of  the  allies  of  Rome.     When  they  became 
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sensible  of  their  miseonducty  th^  offered  full  reparation  for  Ike 
damages,  with  every  reasonable  satisfaction :  but  all  their  submis- 
sions could  not  appease  the  Romans;  whereupon  Caius  Pontius, 
general  of  the  Samnites,  said  to  his  men,  ''Since  the  Romans  are 
absolutely  determined  on  war,  necessity  justifies  it  on  our  side; 
an  appeal  to  arms  becomes  lawful  on  the  part  of  those  who  are 
deprived  of  every  other  resource.*' — Jvsium  est  beUum,  quibus 
necessarium;  et  pia  arma,  guibus  nulla  nisi  in  armis  reUnquHuT 
spes. 

In  order  to  estimate  the  justice  of  an  offensive  war,  the  nature 
of  the  subject  for  which  a  nation  takes  up  arms  must  be  first 
considered.  We  should  be  thoroughly  assured  of  our  right,  before 
we  proceed  to  assert  it  in  so  dreadful  a  manner.  If,  therefore, 
the  question  relates  to  a  thing  which  is  evidentiy  just,  as  the  re- 
covery of  our  property,  the  assertion  of  a  clear  and  incontestable 
right,  or  tiie  attainment  of  just  satisfaction  for  a  manifest  in- 
jury, and  if  we  cannot  obtain  justice  otherwise  than  by  force  of 
arms,  offensive  war  becomes  lawful.  Two  things  are  therefore 
necessary  to  render  it  just :  1,  some  right  which  is  to  be  asserted 
— that  is  to  say,  that  we  be  authorized  to  demand  something  of 
another  nation :  2,  that  we  be  unable  to  obtain  it  otherwise  than 
by  force  of  arms.  Necessity  alone  warrants  the  use  of  force.  It 
is  a  dangerous  and  terrible  resource.  Nature,  the  common  parent 
of  mankind,  allows  of  it  only  in  cases  of  the  last  extremity,  and 
when  all  other  means  fail.  It  is  doing  wrong  to  a  nation,  to  make 
use  of  violence  against  her,  before  we  know  whether  she  be  dis- 
posed to  do  us  justice,  or  to  refuse  it.    •    • 

War  cannot  be  just  on  both  sides.  One  party  claims  a  right; 
the  other  disputes  it:  the  one  complains  of  an  injury;  the  other 
denies  having  done  it.  They  may  be  considered  as  two  individuals 
disputing  on  the  truth  of  a  proposition ;  and  it  is  impossible  that 
two  contrary  sentiments  should  be  true  at  the  same  time. 

It  may  however  happen  that  both  the  contending  parties  are 
eandid  and  sincere  in  their  intentions ;  and,  in  a  doubtful  cause, 
it  is  still  uncertain  which  side  is  in  the  right.  Wherefore,  since 
nations  are  equal  and  independent  (Book  II.  §  36,  and  Prelim. 
§§  18,  19),  and  cannot  claim  a  right  of  judgment  over  each  other, 
it  follows,  that  in  every  case  susceptible  of  doubt,  the  arms  of  the 
two  parties  at  war  are  to  be  accounted  equally  lawful,  at  least  as 
to  external  effects,  and  until  the  decision  of  the  cause.     But 
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neither  does  that  circumstance  deprive  other  nations  of  the  liberty 
of  forming  their  own  judgment  on  the  case,  in  order  to  determine 
how  they  are  to  act,  and  to  assist  that  party  who  shall  appear  to 
have  right  on  his  side ;  nor  does  that  effect  of  the  independence 
of  nations  operate  in  exculpation  of  the  author  of  an  unjust  war, 
who  certainly  incurs  a  high  degree  of  guilt  But  if  he  acts  in 
consequence  of  invincible  ignorance  or  error,  the  injustice  of  his 
arms  is  not  imputable  to  him. 

When  offensive  war  has  for  its  object  the  punishment  of  a 
nation,  it  ought,  like  every  other  war,  to  be  founded  on  right  and 
necessity.  1.  On  right: — an  injury  must  have  been  actually  re- 
ceived. Injury  alone  being  a  just  cause  of  war  (§  26) ,  the  repara- 
tion of  it  may  be  lawfully  prosecuted :  or  if ,  in  its  nature,  it  be  ir- 
reparable (the  only  case  in  which  we  are  allowed  to  punish),  we 
are  authorized  to  provide  for  our  own  safety,  and  even  for  that 
of  all  other  nations,  by  inflicting  on  the  offender  a  punishment 
capable  of  correcting  him,  and  serving  as  an  example  to  others. 
2.  A  war  of  this  kind  must  have  necessity  to  justify  it:  that  is  to 
say,  that,  to  be  lawful,  it  must  be  the  only  remaining  mode  to 
obtain  a  just  satisfaction ;  which  implies  a  reasonable  security  for 
the  time  to  come.  If  that  complete  satisfaction  be  offered,  or  if  it 
may  be  obtained  without  a  war,  the  injury  is  done  away,  and  the 
right  to  security  no  longer  authorizes  us  to  seek  vengeance  for  it 
(SeeBookll.  §§49,  52.) 

The  nation  in  fault  is  bound  to  submit  to  a  punishment  which 
die  has  deserved,  and  to  suffer  it  by  way  of  atonement:  but  she  is 
not  obliged  to  give  herself  up  to  the  discretion  of  an  incensed 
enemy.  Therefore,  when  attacked  she  ought  to  make  a  tender  of 
satisfaction,  and  ask  what  penalty  is  required;  and  if  no  explicit 
answer  be  given,  or  the  adversary  attempts  to  impose  a  dispropor- 
tionate penalty,  she  then  acquires  a  rig^  to  resist,  and  har  de- 
fense becomes  lawfuL 

On  the  whole,  however,  it  is  evident  that  the  offended  party 
alone  has  a  right  to  punish  independent  persons.  We  shall  not 
here  repeat  what  we  have  said  elsewhere  (Book  II.  §7)  of  the  dan- 
gerous  mistake,  or  extravagant  pretensions,  of  those  who  assume  a 
right  of  punishing  an  independent  nation  for  faults  which  do  not 
concern  them — ^who,  madly  setting  themselves  up  as  defenders  of 
the  cause  of  God,  take  upon  them  to  punish  tlie  moral  depravity, 
or  irreligion,  of  a  people  not  committed  to  their  superintendency. 
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I 

Here  a  very  celebrated  question,  and  of  the  highest  importance, 
presents  itself.  It  is  asked,  whether  the  aggrandizement  of  a 
neighboring  power,  by  whom  a  nation  fears  she  may  one  day  be 
crushed,  be  a  sufficient  reason  for  making  war  against  him — 
whether  she  be  justifiable  in  taking  up  arms  to  oppose  his  ag- 
grandizement, or  to  weaken  him,  with  the  sole  view  of  securing 
herself  from  those  dangers  which  the  weaker  states  have  almost 
always  reason  to  apprehend  from  an  overgrown  power.  To  Uie 
majority  of  politicians  this  question  is  no  problem :  it  is  more  dif- 
ficult of  solution  to  those  who  wish  to  see  justice  and  prudence 
ever  inseparably  united.    .    .    . 

No  injury  has  been  received  from  that  power  (so  the  question 
supposes) ;  we  must,  therefore,  have  good  grounds  to  think  our- 
selves threatened  by  him,  before  we  can  lawfully  have  recourse 
to  arms.  Now  power  alone  does  not  threaten  an  injury: — ^it  must 
be  accompanied  by  the  will.  It  is,  indeed,  very  unfortunate  for 
mankind,  that  the  will  and  inclination  to  oppress  may  be  almost 
always  supposed,  where  there  is  a  power  of  oppressing  with  im- 
punity. But  these  two  things  are  not  necessarily  inseparable: 
and  the  only  right  which  we  derive  from  the  circumstance  of  their 
being  generally  or  frequently  united,  is,  that  of  taking  the  first 
appearances  for  a  sufficient  indication.  When  once  a  state  has 
given  proofs  of  injustice,  rapacity,  pride,  ambition,  or  an  im- 
perious thirst  of  rule,  she  becomes  an  object  of  suspicion  to  her 
neighbors,  whose  duty  it  is  to  stand  on  their  guard  against  her. 
They  may  come  upon  her  at  the  moment  when  she  is  on  the  point 
of  acquiring  a  formidable  accession  of  power, — ^may  demand  se- 
curities,— and  if  she  hesitates  to  give  them,  may  prevent  her  de- 
signs by  force  of  arms.  The  interests  of  nations  are,  in  point  of 
importance,  widely  diflPerent  from  those  of  individuals :  the  sov- 
ereign must  not  be  remiss  in  his  attention  to  them,  nor  suffer  his 
generosity  and  greatness  of  soul  to  supersede  his  suspicions.  A 
nation  that  has  a  neighbor  at  once  powerful  and  ambitious  has  her 
all  at  stake.  As  men  are  under  a  necessity  of  regulating  their 
conduct  in  most  cases  by  probabilities,  those  probabilities  claim 
their  attention  in  proportion  to  the  importance  of  the  subject: 
and  (to  make  use  of  a  geometrical  expression)  their  right  to  ob- 
viate a  danger  is  in  a  compound  ratio  of  the  degree  of  probability 
and  the  greatness  of  the  evil  threatened.  If  the  evil  in  question 
be  of  a  supportable  nature, — ^if  it  be  only  some  slight  loss, — ^mat- 
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ters  are  not  to  be  precipitated:  there  is  no  great  danger  in  delay- 
ing our  opposition  to  it  till  there  be  a  certainty  of  our  being 
threatened.  But  if  the  safety  of  the  state  lies  at  stake,  our  pre- 
caution and  foresight  cannot  be  extended  too  far.  Must  we  de- 
lay to  avert  our  ruin  till  it  is  become  inevitable  1  If  the  appear- 
ances are  so  easily  credited,  it  is  the  fault  of  that  neighbor  who 
has  betrayed  his  ambition  by  several  indications.    .    .    . 

It  is  still  easier  to  prove,  that,  should  that  formidable  power 
betray  an  unjust  and  ambitious  disposition,  by  doing  the  least 
injustice  to  another,  all  nations  may  avail  themselves  of  the  oc- 
casion, and,  by  joining  the  injured  party,  thus  form  a  coalition  of 
strength,  in  order  to  humble  that  ambitious  potentate,  and  disable 
him  from  so  easily  oppressing  his  neighbors,  or  keeping  them  in 
continual  awe  and  fear.  For  an  injury  gives  us  a  right  to  pro- 
vide for  our  future  safety,  by  depriving  the  unjust  aggressor  of 
the  means  of  injuring  us ;  and  it  is  lawful  and  even  praiseworthy 
to  assist  those  who  are  oppressed,  or  unjustly  attacked.    .    .    . 

But,  suppose  that  powerful  state,  by  the  justice  and  circum- 
spection of  her  conduct,  aflPords  us  no  room  to  take  exception  to 
her  proceedings,  are  we  to  view  her  progress  with  an  eye  of  in- 
difference? Are  we  to  remain  quiet  spectators  of  the  rapid  in- 
crease of  her  power,  and  imprudently  expose  ourselves  to  such  de- 
signs as  it  may  inspire  her  with?  No,  beyond  all  doubt  In  a 
matter  of  so  high  importance,  imprudent  supineness  would  be  un- 
pardonable. The  example  of  the  Romans  is  a  good  lesson  for  all 
sovereigns.  Had  the  potentates  of  those  times  concerted  together  to 
keep  a  watchful  eye  on  the  enterprises  of  Rome,  and  to  check  her 
incroachments,  they  would  not  have  successively  fallen  into  servi- 
tude. But  force  of  arms  is  not  the  only  expedient  by  which  we 
may  guard  against  a  formidable  power.  There  are  other  means, 
of  a  gentler  nature,  and  which  are  at  all  times  lawful.  The  most 
effectual  is  a  confederacy  of  the  less  powerful  sovereigns,  who,  by 
this  coalition  of  strength,  become  able  to  hold  the  balance  against 
that  potentate  whose  power  excites  their  alarms.  Let  them  be 
firm  and  faithful  in  their  alliance ;  and  their  union  will  prove  the 
safety  of  each. 

They  may  also  mutually  favor  each  other,  to  the  exclusion  of 
him  whom  they  fear;  and  by  reciprocally  allowing  various  ad- 
vantages to  the  subjects  of  the  allies,  especially  in  trade,  and  re- 
fusing them  to  those  of  that  dangerous  potentate,  they  will  aug- 
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ment  their  own  strength,  and  diminMh  his,  without  affording  him 
any  jnst  cause  of  complaint,  since  every  one  is  at  liberty  to  grant 
favors  and  indulgences  at  his  own  pleasure. 

Europe  forms  a  political  system,  an  intend  body,  closely  con- 
nected by  the  relations  and  different  interests  of  the  nations  in- 
habiting this  part  of  the  world.  It  is  not,  as  formerly,  a  con- 
fused heap  of  detached  pieces,  each  of  which  thou^t  heiself  very 
little  concerned  in  the  fate  of  the  others,  and  seldom  r^arded 
things  which  did  not  immediately  concern  her.  The  continual 
attention  of  sovereigns  to  every  occurrence,  the  constant  residence 
of  ministers,  and  the  perpetual  negotiations,  make  of  modem 
Europe  a  kind  of  republic,  of  which  the  members — each  inde- 
pendent, but  all  linked  together  by  the  ties  of  common  interest — 
unite  for  the  maintenance  of  order  and  liberty.  Hence  arose  that 
famous  scheme  of  the  political  balance,  or  the  equilibrium  of 
power;  by  which  is  imderstood  such  a  disposition  of  things,  as 
that  no  one  potentate  be  able  absolutely  to  pred(»ninate,  and 
prescribe  laws  to  the  others. 

The  surest  means  of  preserving  that  equilibrium  would  be,  that 
no  power  should  be  much  superior  to  the  others,  that  all,  or  at 
least  the  greater  part,  should  h%  nearly  equal  in  force.  Such  a 
project  has  been  attributed  to  Henry  the  Fourth  [of  Prance] : 
but  it  would  have  been  impossible  to  carry  it  into  execution  with- 
out injustice  and  violence.  Besides,  suppose  such  equality  onoe 
established,  how  could  it  always  be  maintained  by  lawful  means! 
Commerce,  industry,  military  pre-eminence,  would  soon  put  an 
end  to  it.  The  right  of  inheritance,  vesting  even  in  women  and 
their  descendants, — ^a  rule,  which  it  was  so  absurd  to  establish  in 
the  case  of  sovereignties,  but  which  nevertheless  is  established, — 
would  completely  overturn  the  whole  system. 

It  is  a  more  simple,  an  easier,  and  a  more  equitable  plan,  to 
have  recourse  to  the  method  just  mentioned,  of  forming  confed- 
eracies in  order  to  oppose  the  more  powerful  potentate,  and  pre- 
vent him  from  giving  law  to  his  neighbors.  Such  is  the  mode  at 
present  pursued  by  ttie  sovereigns  of  Europe.  They  consider  the 
two  principal  powers,  which,  on  that  very  account,  are  naturally 
rivals,  as  destined  to  be  checks  on  each  other;  and  diey  unite  witii 
the  weaker,  like  so  many  weights  thrown  into  the  lighter  scale,  in 
order  to  keep  it  in  equilibrium  with  the  other.  The  house  of 
Austria  has  long  been  the  preponderating  power:  at  present 
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t^ranoe  is  so  in  her  turn.  England,  whose  opulence  and  formid- 
able fleets  have  a  powerful  influence,  without  alarming  any  state 
on  the  score  of  its  liberty,  because  that  nation  seems  cured  of  the 
rage  for  conquest, — England,  I  say,  has  the  glory  of  holding  the 
political  balance.  She  is  attentive  to  preserve  it  in  equilibrium: 
— a  system  of  policy,  which  is  in  itself  highly  just  and  wise,  and 
will  ever  entitle  her  to  praise,  so  long  as  she  continues  to  pursue 
it  only  by  means  of  alliances,  confederacies,  and  oth^  methods 
equally  lawful.    .    .    . 

This  right  of  nations  is  still  more  evident  against  a  sovereign, 
who,  from  an  habitual  propensity  to  t»ke  up  arms  without  reasons, 
or  even  so  much  as  plausible  pretexts,  is  continually  disturbing 
the  public  tranquillity. 

This  leads  us  to  a  particular  question,  nearly  allied  to  the  pre- 
ceding.  When  a  neighbor,  in  the  midst  of  a  profound  peace, 
erects  fortresses  on  our  frontier,  equips  a  fleet,  augments  his 
troops,  assembles  a  powerful  army,  fills  his  magazines, — ^in  a  word 
when  he  makes  preparations  for  war, — are  we  allowed  to  attack 
him,  with  a  view  to  prevent  the  danger  with  which  we  think  our- 
selves threatened?  The  answer  greatly  depends  on  the  manners 
and  character  of  that  neighbor.  We  must  inquire  into  the  reasons 
of  those  preparations,  and  bring  him  to  an  explanation : — such  is 
the  mode  of  proceeding  in  Europe :  and  if  his  ancerity  be  justly 
suspected,  securities  may  be  required  of  him.  His  refusal  in  this 
case,  would  furnish  ample  indication  of  sinister  designs,  and  a 
sufficient  reason  to  justify  us  in  anticipating  them.  But  if  that 
sovereign  has  never  betrayed  any  symptoms  of  baseness  and  per- 
fidy, and  especially  if  at  that  time  there  is  no  dispute  subsisting 
between  him  and  us,  why  should  we  not  quietly  rest  on  his  word, 
only  taking  such  precautions  as  prudence  renders  indispensable  ? 
We  ought  not,  without  sufficient  cause,  to  presume  him  capable  of 
exposing  himself  to  infamy  by  adding  perfidy  to  violence.  As 
long  as  he  has  not  rendered  his  sincerity  questionable,  we  have  no 
right  to  require  any  other  security  from  him. 

It  is  true,  however,  that,  if  a  sovereign  continues  to  keep  up  a 
powerful  army  in  profound  peace,  his  neighbors  must  not  suffer 
their  vigilance  to  be  entirely  lulled  to  sleep  by  his  bare  word ;  and 
prudence  requires  that  they  should  keep  themselves  on  their  guard. 
However  certain  they  may  be  of  the  good  faith  of  that  prince,  un- 
foreseen differences  may  intervene ;  and  shall  they  leave  him  the 
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advantage  of  being  provided,  at  that  juncture,  with  a  numerous 
and  well  disciplined  army,  while  they  themselves  will  have  only 
new  levies  to  oppose  it?  Unquestionably  no.  This  would  be  leav- 
ing themselves  almost  wholly  at  his  discretion.  They  are,  there- 
fore, under  the  necessity  of  following  his  example,  and  keeping, 
as  he  does,  a  numerous  army  on  foot :  and  what  a  burden  is  this 
to  a  state !  Formerly,  and  without  going  any  further  back  than 
the  last  century,  it  was  pretty  generally  made  an  article  in  every 
treaty  of  peace,  that  the  belligereat  powers  diould  disarm  on  both 
sides — ^that  they  should  disband  their  troops.  If,  in  a  time  of 
profound  peace,  a  prince  was  disposed  to  keep  up  any  considerable 
number  of  forces,  his  neighbors  took  their  measures  accordingly, 
formed  leagues  against  him,  and  obliged  him  to  disarm.  Why  has 
not  that  salutary  custom  been  preserved!  The  constant  main- 
tenance of  numerous  armies  deprives  the  soil  of  its  cultivators, 
checks  the  progress  of  population,  and  can  only  serve  to  destroy 
the  liberties  of  the  nation  by  whom  they  are  maintained.  Happy 
England!  whose  situation  exempts  it  from  any  considerable 
charge  in  supporting  the  instruments  of  despotism.  Happy  Swit- 
zerland !  if,  continuing  carefully  to  exercise  her  militia,  she  keeps 
herself  in  a  condition  to  repel  any  foreign  enemies,  without  feed- 
ing a  host  of  idle  soldiers,  who  might  one  day  crush  the  liberties 
of  the  people,  and  even  bid  defiance  to  the  lawful  authority  of  the 
sovereign.  Of  this  the  Roman  legions  furnish  a  signal  instance. 
This  happy  method  of  a  free  republic, — ^the  custom  of  training  up 
all  her  citizens  to  the  art  of  war, — ^renders  the  state  respectable 
abroad,  and  saves  it  from  a  very  pernicious  defect  at  home.  It 
would  have  been  everywhere  imitated,  had  the  public  good  been 
everywhere  the  only  object  in  view. 

Sufficient  has  now  been  said  on  the  general  principles  for  esti- 
mating the  justice  of  a  war.  Those  who  are  thoroughly  acquaint- 
ed with  the  principles,  and  have  just  ideas  of  the  various  rights 
of  nations,  will  easily  apply  the  rules  to  particular  cases. 

[Book  III,  Chapter  IV,  of  VatteVs  Law  of  Nations.] 

OP  THE  DECLARATION  OP  WAB, — AND  OP  WAR  IN  DUB  FORM. 

The  right  of  making  war  belongs  to  nations  only  as  a  remedy 
against  injustice :  it  is  the  offspring  of  unhappy  necessity.  This 
remedy  is  so  dreadful  in  its  effects,  so  destructive  to  mankind,  so 
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grievous  even  to  the  party  who  has  recourse  to  it,  that  Tinques- 
tionably  the  law  of  nafture  allows  of  it  only  in  the  last  extremity, 
— ^that  is  to  say,  when  every  other  expedient  proves  ineffectual 
for  the  maintenance  of  justice.  It  is  demonstrated  in  the  fore- 
going chapter,  that,  in  order  to  be  justifiable  in  taking  up  arms, 
it  is  necessary — 1.  That  we  have  a  just  cause  of  complaint.  2. 
That  a  reasonable  satisfaction  have  been  denied  us.  3.  The  ruler 
of  the  nation,  as  we  have  observed,  ought  maturely  to  consider 
whether  it  be  for  the  advantage  of  the  state  to  prosecute  his  right 
by  force  of  arms.  But  all  this  is  not  sufficient.  As  it  is  pos- 
sible that  the  present  fear  of  our  arms  may  make  an  impression 
on  the  mind  of  our  adversary,  and  induce  him  to  do  us  justice, — 
we  owe  this  further  regard  to  humanity,  and  especially  to  the 
lives  and  peace  of  the  subjects,  to  declare  to  that  unjust  nation, 
or  its  chief,  that  we  are  at  length  going  to  have  recourse  to  the 
last  remedy,  and  make  use  of  open  force,  for  the  purpose  of 
bringing  him  to  reason.  This  is  called  declaring  war.  All  this 
is  included  in  the  Roman  manner  of  proceeding,  regulated  in 
their  fecial  law.  They  first  sent  the  chief  of  the  feciales,  or 
heralds,  called  pater  patratus,  to  demand  satisfaction  of  the  na- 
tion who  had  offended  them ;  and  if,  within  the  space  of  thirty- 
three  days,  that  nation  did  not  return  a  satisfactory  answer,  the 
herald  called  the  gods  to  be  witnesses  of  the  injustice,  and  came 
away,  saying  that  the  Romans  would  consider  what  measures 
they  should  adopt.  The  king,  and  in  after  times  the  consul,  here- 
upon asked  the  senate's  opinion:  and  when  war  was  resolved  on, 
the  herald  was  sent  back  to  the  frontier,  where  he  declared  it.  It 
is  surprising  to  find  among  the  Romans  such  justice,  such  moder- 
ation and  prudence,  at  a  time  too  when,  apparently,  nothing  but 
coiurage  and  ferocity  was  to  be  expected  from  them.  By  such 
scrupulous  delicacy  in  the  conduct  of  her  wars,  Rome  laid  a  most 
solid  foundation  for  her  subsequent  greatness. 

A  declaration  of  war  being  necessary,  as  a  further  effort  to 
terminate  the  difference  without  the  effusion  of  blood,  by  making 
use  of  the  principle  of  fear,  in  order  to  bring  the  enemy  to  more 
equitable  sentiments,  it  ought,  at  the  same  time  that  it  announces 
our  settled  resolution  of  making  war,  to  set  forth  the  reasons 
which  have  induced  us  to  take  up  arms.  This  is,  at  present,  the 
constant  practice  among  the  powers  of  Europe. 

After  a  fruitless  application  for  justice,  a  nation  may  proceed 
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to  a  declaration  of  war,  which  is  then  pure  and  simple.  Bat,  to 
include  the  whole  business  in  a  single  act,  instead  of  two  separate 
ones,  the  demand  of  justice  (called  by  the  Romans  rerum 
repetitio)  may,  if  we  think  proper,  be  accompanied  by  a  condi' 
tiofuU  dedaraiion  of  war,  notifying  that  we  will  commence  hostil- 
ities unless  we  obtain  immediate  satisfaction  on  such  or  such  sub- 
ject. In  this  case  there  is  no  necessity  for  adding  a  pure  and 
simple  declaration  of  war,  the  conditional  one  sufficing,  if  the 
enemy  delays  giving  satisfaction. 

K  the  enemy,  on  either  declaraition  of  war,  oflfers  equitable  con- 
ditions of  peace,  we  are  bound  to  refrain  from  hostilities;  for 
as  soon  as  justice  is  done  to  us,  that  immediately  supersedes  all 
right  to  employ  force,  which  we  are  not  allowed  to  use  unless  for 
the  necessary  maintenance  of  our  rights.  To  these  offers,  how- 
ever, are  to  be  added  securities ;  for  we  are  under  no  obligation  to 
suffer  ourselves  to  be  amused  by  empty  proposals.  The  word  of 
a  sovereign  is  a  sufficient  security,  as  long  as  he  has  not  disgraced 
his  credit  by  any  act  of  perfidy :  and  we  should  be  contented  with 
it.  As  to  the  conditions  themselves,  besides  the  principal  sub- 
ject, we  have  a  right  to  demand  a  reimbursement  of  the  expenses 
incurred  in  our  preparations  for  war. 

It  is  necessary  that  the  declaration  of  war  be  known  to  the 
state  against  whom  it  is  made.  This  is  all  which  the  natural  law 
of  nations  requires.  Nevertheless,  if  custom  has  introduced  cer- 
tain formalities  in  the  business,  those  nations  who,  by  adopting 
the  custom,  have  given  their  tacit  consent  to  such  formalities,  are 
under  an  obligation  of  observing  them,  as  long  as  they  have  not 
set  them  aside  by  a  public  renunciation  (Prelim.  §  26).  Former- 
ly, the  powers  of  Europe  used  to  send  heralds,  or  ambassadors  to 
declare  war;  at  present,  they  content  themselves  with  publishing 
the  declaration  in  the  capital,  in  the  principal  towns,  or  on  the 
frontiers:  manifestoes  are  issued;  and,  through  the  ea^  and 
expeditious  channels  of  communication  which  the  establishments 
of  posts  now  affords,  the  intelligence  is  soon  spread  on  every  side. 

Besides  the  foregoing  reasons,  it  is  necessary  for  a  nation  to 
publish  the  declaration  of  war  for  the  instruction  and  direction 
of  her  own  subjects,  in  order  to  fix  ithe  date  of  the  rights  which 
belong  to  them  from  the  moment  of  this  declaration,  and  in  rela- 
tion to  certain  effects  which  the  voluntary  law  of  nations  at- 
tributes to  a  war  in  form.    Without  such  a  public  declaration 
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of  war,  it  would,  in  a  treaty  of  peace,  be  too  difficult  to  de- 
termine those  acts  which  are  to  be  considered  as  the  effects  of 
war,  and  those  that  each  nation  may  set  down  as  injuries  of 
which  she  means  to  demand  reparation.  In  the  last  treaty  of 
Aix-la-Chapelle,  between  France  and  Spain  on  the  one  side,  and 
England  on  the  other,  it  was  agreed  that  all  the  prizes  taken 
before  the  declaration  of  war  should  be  restored. 

He  who  is  attacked  and  only  wages  defensive  war,  needs  not 
to  make  any  hostile  declaration — ^the  state  of  warfare  being  suf- 
ficiently ascertained  by  the  enemy's  declaration,  or  open  hos- 
tilities. In  modem  times,  however,  the  sovereign,  who  is  at- 
tacked, seldom  omits  to  declare  war  in  his  turn,  whether  from 
an  idea  of  dignity,  or  for  the  direction  of  his  subjects. 

If  the  nation  on  whom  we  have  determined  to  make  war  will 
not  admit  any  minister  or  herald  to  declare  it — ^whatever  the 
custom  may  otherwise  be,  we  may  content  ourselves  with  pub- 
lishing the  declaration  of  hostilities  within  our  own  territories, 
or  on  the  frontier;  and  if  the  declaration  does  not  come  to  the 
knowledge  of  that  nation  before  hostilities  are  commenced,  she 
can  only  blame  herself.  The  Turks  imprison  and  maltreat  even 
the  ambassadors  of  those  powers  with  whom  they  are  determined 
to  come  to  a  rupture :  it  would  be  a  perilous  undertaking  for  a 
herald  to  go  and  declare  war  against  them  in  their  own  country. 
Their  savage  disposition,  therefore,  supersedes  the  necessity  of 
sending  one. 

But  no  person  being  exempted  from  his  duty  for  the  sole  rea- 
son that  another  has  been  wanting  in  his,  we  are  not  to  omit 
declaring  war  against  a  nation,  previous  to  a  commencement  of 
hostilities,  because  that  nation  has,  on  a  former  occasion,  attacked 
us  without  any  declaration.  That  nation,  in  so  doing,  has  vio- 
lated the  law  of  nature  (§  51) ;  and  her  fault  does  not  authorize 
us  to  commit  a  similar  one. 

The  law  of  nations  does  not  impose  the  obligation  of  declaring 
war,  with  a  view  to  give  the  enemy  time  to  prepare  for  an  unjust 
defense.  The  declaration,  therefore,  need  not  be  made  till  the 
army  has  reached  the  frontiers;  it  is  even  lawful  to  delay  it  till 
we  have  entered  the  enemy's  territories,  and  there  possessed 
ourselves  of  an  advantageous  post :  it  must,  however,  necessarily 
precede  the  commission  of  any  act  of  hostility.  For  thus  we 
provide  for  our  own  safety,  and  equally  attain  the  object  of  a 
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declaration  of  war,  which  is,  to  give  an  unjnst  adversary  tbe 
opportunity  of  seriously  considering  his  past  conduct,  and  avoid- 
ing the  horrors  of  war,  by  doing  justice.  Such  was  the  conduct 
of  that  generous  prince,  Henry  the  Fourth,  towards  Charles 
Emanuel,  duke  of  Savoy,  who  had  wearied  his  patience  by  vain 
and  fraudulent  negotiations. 

If  he,  who  enters  a  country  with  an  army  kept  under  strict 
discipline,  declares  to  the  inhabitants  that  he  does  not  come  as 
an  enemy,  that  he  will  commit  no  violence,  and  will  acquaint  the 
sovereign  with  the  cause  of  his  coming — ^the  inhabkants  are  not 
to  attack  him;  and  should  they  dare  to  attempt  it,  he  has  a  right 
to  chastise  them.  But  they  are  not  to  admit  him  into  any  strong- 
holds, nor  can  he  demand  admission.  It  is  not  the  business  of 
subjects  to  commence  hostilities  without  orders  from  their  sov- 
ereign :  but  if  they  are  brave  and  loyal,  they  will,  in  the  mean 
time,  seize  on  all  the  advantageous  posts,  and  defend  themselves 
against  any  attempt  made  to  dislodge  them. 

After  a  declaration  of  war  on  the  part  of  the  sovereign  who 
has  thus  invaded  the  country,  if  equitable  conditions  are  not 
offered  him  without  delay,  he  may  commence  his  operations;  for, 
I  repeat  it,  he  is  under  no  obligation  to  suffer  himself  to  be 
amused.  But,  at  the  same  time,  we  are  never  to  lose  sight  of 
the  principles  before  laid  down  (§§  26,  51)  concerning  the  only 
legitimate  causes  of  war.  To  march  an  army  into  a  neighboring 
country  by  which  we  are  not  threatened,  and  without  having 
endeavored  to  obtain,  by  reason  and  justice,  an  equitable  rep- 
aration for  the  wrongs  of  which  we  complain,  would  be  intro- 
ducing a  mode  pregnant  with  evils  to  mankind,  and  sapping  the 
foundations  of  the  safety  and  tranquillity  of  states.  If  (this  mode 
of  proceeding  be  not  exploded  and  proscribed  by  the  public  in- 
dignation and  the  concurrence  of  every  civilized  people,  it  will 
become  necessary  to  continue  always  in  a  military  posture,  and 
to  keep  ourselves  constantly  on  our  guard,  no  less  in  time  of 
profound  peace,  than  during  the  existence  of  declared  and  open 
war. 

The  sovereign  declaring  war  can  neither  detain  the  persons 
nor  the  property  of  those  subjects  of  the  enemy  who  are  within 
his  dominions  at  the  time  of  the  declaration.  They  came  into 
his  country  under  the  public  faith.  By  permitting  them  to  enter 
and  reside  in  his  territories,  he  tacitly  promised  them  full  liberty 
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and  security  for  their  return.  He  is  therefore  bound  to  allow 
them  a  reasonable  time  for  withdrawing  with  (their  effects;  and, 
if  they  stay  beyond  the  term  prescribed,  he  has  a  right  to  treat 
them  as  enemies — as  unarmed  enemies,  however.  But,  if  they  are 
detained  by  an  insurmountable  impediment,  as  by  sickness,  he 
must  necessarily,  and  for  (the  same  reasons,  grant  them  a  suffi- 
cient extension  of  the  time.  At  present,  so  far  from  being 
wanting  in  this  duty,  sovereigns  carry  their  attention  to  humanity 
still  further,  so  that  foreigners,  who  are  subjects  of  the  state 
against  which  war  is  declared,  are  very  frequently  allowed  full 
time  for  the  settlement  of  their  affairs.  This  is  observed  in  a 
particular  manner  with  regard  to  merchants;  and  the  case  is 
moreover  carefully  provided  for  in  commercial  treaties.  The 
King  of  England  has  done  more  than  this.  In  his  last  declara- 
tion of  war  against  France,  he  ordained  that  all  French  subjects 
who  were  in  his  dominions  should  be  at  liberty  to  remain,  and 
be  perfectly  secure  in  their  persons  and  effects,  **  provided  they 
demeaned  themselves  properly." 

We  have  said  (§56),  that  a  sovereign  is  to  make  the  declara- 
tion of  war  public  within  his  dominions,  for  the  information  and 
direction  of  his  subjects.  He  is  also  to  make  known  his  declara- 
tion of  war  to  the  neutral  powers,  in  order  to  acquaint  them  with 
the  justificatory  reasons  which  authorize  it — ^the  cause  which 
obliges  him  to  take  up  arms — and  to  notify  to  them  that  such  or 
such  a  nation  is  his  enemy,  that  they  may  conduct  themselves 
accordingly.  We  shall  even  see  that  this  is  necessary  in  order 
to  obviate  all  difficulty,  when  we  come  to  treat  of  the  right  to 
seize  certain  things  which  neutral  persons  are  carrying  to  the 
enemy,  and  of  what  is  termed  contraband,  in  time  of  war.  This 
publication  of  the  war  may  be  called  declaration,  and  that  which 
is  notified  directly  to  the  enemy,  denunciation;  and,  indeed,  the 
Latin  term  is  denundatio  belli. 

War  is  at  present  published  and  declared  by  manifestoes. 
These  pieces  never  fail  to  contain  tiie  justificatory  reasons,  good 
or  bad,  on  which  the  party  grounds  his  right  to  take  up^  arms. 
The  least  scrupulous  sovereign  would  wish  to  be  thought  just, 
equitable,  and  a  lover  of  peace:  he  is  sensible  that  a  contrary 
reputation  might  be  detrimental  to  him.  The  manifesto  imply- 
ing a  declaration  of  war,  or  the  declaration  itself,  printed,  pub- 
lished, and  circulated  throughout  the  whole  staite,  contains  also 
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ike  sovereign's  general  orders  to  his  subjects,  relative  to  their 
conduct  in  the  War. 

In  so  civilized  an  age,  it  may  be  unnecessary  to  observe,  that 
in  those  pieces  which  are  published  on  the  subject  of  war,  it  is 
proper  to  abstain  from  every  opprobrious  expression  indicative 
of  hatred,  animosity,  and  rage,  and  only  calculated  to  excite 
similar  sentiments  in  the  bosom  of  the  enemy.  A  prince  ought  to 
preserve  the  most  dignified  decorum,  both  in  his  words  and  in  his 
writings.  He  ought  to  respect  himself  in  the  person  of  his 
equals:  and,  though  it  is  his  misfortune  to  be  at  variance  with  a 
nation,  shall  he  inflame  the  quarrel  by  offensive  expressions,  and 
thus  deprive  himself  even  of  the  hopes  of  a  sincere  reconcilia- 
tion? Homer's  heroes  call  each  other  "doflf"  and  "drunkard'^- 
but  this  was  perfectly  in  character,  since,  in  their  enmity,  they 
knew  no  bounds.  Frederic  Barbarossa,  and  other  emperors,  and 
the  popes  their  enemies,  treated  each  other  with  as  little  delicacy. 
Let  us  congratulate  our  age  on  ithe  superior  gentleness  of  its 
manners,  and  not  give  the  name  of  unmeaning  politeness  to  those 
attentions  which  are  productive  of  real  and  substantial  effects. 

Those  formalities,  of  which  the  necessity  is  deducible  from 
the  principles  and  the  very  naiture  of  war,  are  the  characteristics 
of  a  lawful  war  in  due  form  {justum  beUum).  Grotius  says, 
that,  according  to  the  law  of  nations,  two  things  are  requisite  to 
constitute  a  solemn  or  formal  war — ^first,  diat  it  be  on  both  sides, 
made  by  the  sovereign  authority;  secondly,  that  it  be  accom- 
panied by  certain  formalities.  These  formalities  consist  in  the 
demand  of  a  just  satisfaction  (rerum  repetitio),  and  in  the  dec- 
laration of  war,  at  least  on  the  part  of  him  who  attacks; — ^for 
defensive  war  requires  no  declaration  (§57),  nor  even,  on  urgent 
occasions,  an  express  order  from  the  sovereign.  In  effect,  these 
two  conditions  are  necessarily  required  in  every  war  which  shall, 
according  to  the  law  of  nations,  be  a  legitimate  one,  that  is  to  say, 
such  a  war  as  nations  have  a  right  to  wage.  The  right  of  making 
war  belongs  only  to  the  sovereign  (§  4) ;  and  it  is  only  after 
satisfaction  has  been  refused  to  him  (§37),  and  even  fi^r  he 
has  made  a  declaration  of  war  (§51),  that  he  has  a  right  to  take 
up  arms. 

A  war  in  due  form  is  also  called  a  regular  war,  because  cer- 
tain rules,  either  prescribed  by  the  law  of  nature,  or  adopted  by 
custom,  are  observed  in  it. 
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Legritimate  and  formal  warfare  muBt  be  carefully  distingaished 
from  those  illegitimate  and  informal  wars,  or  rather  predatory 
expeditions,  undertaken  either  without  lawful  authority  or  with- 
out apparent  cause,  as  likewise  without  the  usual  formalities,  and 
solely  with  a  view  to  plunder.  Qrotius  relates  several  instances 
of  the  latter.  Such  were  the  enterprises  of  the  grandes  com- 
pagnies  which  had  asMmbled  in  France  during  the  wars  with 
the  English — armies  of  banditti,  who  ranged  about  Europe, 
purely  for  spoil  and  plunder:  such  were  the  cruises  of  the  biLo- 
caneers,  without  commission,  and  in  time  of  peace;  and  such  in 
general  are  the  depredations  of  pirates.  To  the  same  dass  be- 
long almost  all  the  expeditions  of  the  Barbary  corsairs:  though 
authorized  by  a  sovereign,  they  are  undertaken  without  any 
apparent  cause,  and  from  no  other  motive  than  the  lust  of  plun- 
der. These  two  species  of  war,  I  say — ^the  lawful  and  the  illegiti- 
mate— are  to  be  carefully  distinguished,  as  the  effects  and  the 
rights  arising  from  each  are  very  different. 

In  order  fully  to  conceive  the  grounds  of  this  distinction,  it  is 
necessary  to  recollect  the  nature  and  object  of  lawful  war.  It 
is  only  as  the  last  remedy  against  obstinate  injustice  that  the 
law  of  nature  allows  of  war.  Hence  arise  the  rights  which  iit 
gives,  as  we  shall  explain  in  the  sequel :  hence,  likewise,  the  rules 
to  be  observed  in  it.  Since  it  is  dually  possible  that  either  of 
the  parties  may  have  right  on  his  side — ^and  since,  in  consequence 
of  the  independence  of  nations,  that  point  is  not  to  be  decided 
by  others  (§40) — ^the  condition  of  the  two  enemies  is  the  same, 
while  the  war  lasts.  Thus,  when  a  nation,  or  a  sovereign,  has 
declared  war  against  another  sovereign  on  account  of  a  differ- 
ence arisen  between  them,  their  war  is  what  among  nations  is 
called  a  lawful  and  formal  war;  and  its  effects  are,  by  the  vol- 
untary law  of  nations,  the  same  on  both  sides,  independently  of 
the  justice  of  the  cause,  as  we  shall  more  fully  ediow  in  the 
sequel.  Nothing  of  this  kind  is  the  case  in  an  informal  and 
illegitimate  war,  which  is  more  properly  called  depredation.  Un- 
deiTtaken  without  any  right,  without  even  an  apparent  cause,  it 
can  be  productive  of  no  lawful  effect,  nor  give  any  right  to  the 
author  of  it  A  nation  attacked  by  such  sort  of  enemies  is  not 
under  any  obligation  to  observe  towards  them  the  rules  pre- 
scribed in  formal  warfare.  She  may  treat  them  as  robbers.  The 
inhabitants  of  Geneva,  after  defeating  the  famous  attempt  to 
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take  their  city  by  escalade,  caused  all  the  prisoners  whom  th^ 
took  from  the  Savoyards  on  thait  occasion  to  be  hanged  up  as 
robbers,  who  had  come  to  attack  them  without  cause  and  withont 
a  declaration  of  war.  Nor  were  the  Oenevese  censured  for  this 
proceeding,  which  would  have  been  detested  in  a  formal  war. 

EFFECT  OF  WAB  ON  THE  RELATIONB  OF  OITIZBKS.* 

[Book  III,  Chapter  XV,  of  VatteVs  Law  of  Nations.] 

OF  THE  RIOHT  OF  PRIVATE  PERSONS  IN  WAR. 

The  right  of  making  war,  as  we  have  shown  in  the  first  chapter 
of  this  book,  solely  belongs  to  the  sovereign  power,  which  not  only 
decides  whether  it  be  proper  to  undertake  the  war,  and  to  declare 
it,  but  likewise  directs  all  its  operations,  as  circumstances  of  the 
utmost  importance  to  the  safety  of  the  state.  Subjects,  therefore, 
cannot  of  themselves  take  any  steps  in  this  affair;  nor  are  th^ 
allowed  to  commit  any  act  of  hostility  without  orders  from  their 
sovereign.  Be  it  understood,  however,  that,  iinder  the  head  of 
'^ hostilities,"  we  do  not  here  mean  to  include  self-defense.  A 
subject  may  repel  the  violence  of  a  fellow-citizen  when  ithe  magis- 
trate's  assistance  is  not  at  hand;  and  with  much  greater  reason 
may  he  defend  himself  against  the  unexpected  attacks  of  for- 
eigners. 

The  sovereign's  order,  which  commands  acts  of  hostility,  and 
gives  a  rigbt  to  commit  them,  is  either  general  or  particular.  The 
declaration  of  war,  which  enjoins  the  subjects  at  large  to  attack 
the  enemy's  subjects,  implies  a  general  order.  The  generals, 
officers,  soldiers,  privateersmen,  and  partisans,  being  aU  com- 
missioned by  the  sovereign,  make  war  by  virtue  of  a  particular 
order. 

But,  though  an  order  from  the  sovereign  be  necessary  to  auithor- 
ize  the  subjects  to  make  war,  that  necessity  wholly  results  from 
the  laws  essential  to  every  political  society,  and  not  from  any 
obligation  relative  to  the  enemy.  For,  when  one  nation  takes  up 
arms  against  another,  she  from  that  moment  declares  herself  an 
enemy  to  all  the  individuals  of  the  latter,  and  authorizes  them  to 
treat  her  as  such.    What  right  could  she  have  in  that  case  to  com- 


*  See  Sec.  2000,  et  seq.,  Vol.  12,  Cyclopedia  of  Law. 
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plain  of  any  acts  of  hostility  committed  against  her  by  private 
persons  without  orders  from  their  superiors  t  The  rule,  therefore, 
of  which  we  here  speak,  relates  rather  to  public  law  in  general, 
than  to  the  law  of  nations  properly  so  called,  ov  to  the  principles 
of  the  reciprocal  obligations  of  nations. 

If  we  confine  our  views  to  the  law  of  nations,  considered  in 
itself — ^when  once  two  nations  are  engaged  in  war,  all  the  subjects 
of  the  one  may  commit  hostilities  against  those  of  the  other,  and 
do  them  all  the  mischief  authorized  by  the  state  of  war.  But, 
should  two  nations  thus  encounter  each  other  with  the  collective 
weight  of  their  whole  force,  the  war  would  become  much  more 
bloody  and  destructive,  and  could  hardly  be  terminated  otherwise 
than  by  the  utter  extinction  of  one  of  the  parties.  The  examples 
of  ancient  wars  abundantly  prove  the  truth  of  this  assertion  to 
any  man  who  will  for  a  moment  recall  to  mind  the  first  wars 
waged  by  Rome  against  the  popular  republics  by  which  she  was 
surrounded.  It  is  therefore  with  good  reason  that  the  contrary 
practice  has  grown  into  a  custom  with  the  nations  of  Europe — 
at  least  with  tiiose  that  keep  up  regular  standing  armies  or  bodies 
of  militia.  The  troops  alone  carry  on  the  war,  while  the  rest  of 
the  nation  remain  in  peace.  And  the  necessity  of  a  special  order 
to  act  is  so  thoroughly  established,  that,  even  after  a  declaration 
of  war  between  two  nations,  if  the  peasants  of  themselves  commit 
any  hostilities,  the  enemy  shows  them  no  mercy,  but  hangs  them 
up  as  he  would  so  many  robbers  or  banditti.  The  crews  of  private 
ships  of  war  stand  in  the  same  predicament :  a  commission  from 
their  sovereign  or  admiral  can  alone,  in  case  they  are  captured, 
insure  them  such  treatment  as  is  given  to  prisoners  taken  in  reg- 
ular warfare. 

In  declarations  of  war,  however,  the  ancient  form  is  still  re- 
tained, by  which  the  subjects  in  general  are  ordered,  not  only  to 
break  off  all  intercourse  with  the  enemy,  but  also  to  attack  him. 
Custom  interprets  this  general  order.  It  authorizes,  indeed,  and 
even  obliges,  every  subject,  of  whatever  rank,  to  secure  the  persons 
and  things  belonging  to  the  enemy,  when  they  fall  into  his  hands ; 
but  it  does  not  invite  the  subjects  to  undertake  any  offensive 
expedition  without  a  commission  or  paiiticular  order. 

There  are  occasions,  however,  when  the  subjects  may  reasonably 
suppose  the  sovereign's  will,  and  act  in  consequence  of  his  tacit 
command.    Thus,  although  the  operations  of  war  are  by  custom 
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generally  confined  to  the  troops,  if  the  inhabitants  of  a  strong 
place,  taken  by  the  enemy,  have  not  promised  or  sworn  sobmisBion 
to  him,  and  should  find  a  favorable  opportunity  of  surprising  the 
garrison,  and  recovering  the  place  for  their  sovereign,  they  may 
confidently  presume  that  the  prince  will  approve  of  this  spirited 
enterprise.  And  where  is  the  man  that  shall  dare  to  c^isure  itf 
It  is  true,  indeed,  that,  if  the  townsmen  miscarry  in  the  attempt, 
they  will  experience  very  severe  treatment  from  the  enemy.  But 
this  does  not  prove  the  enterprise  to  be  unjust,  or  contrary  to  the 
laws  of  war.  The  enemy  makes  use  of  his  right,  of  the  right  of 
arms,  which  authorizes  him  to  call  in  the  aid  of  terror  to  a  certain 
degree,  in  order  that  the  subjects  of  the  sovereign  with  whom 
he  is  at  war  may  not  be  willing  to  venture  on  such  bold  under- 
takings, the  success  of  which  might  prove  fatal  to  him.  During 
the  last  war,  the  inhabitants  of  Oenoa  suddenly  took  up  arms  of 
their  own  accord,  and  drove  the  Austrians  from  the  city:  and  the 
republic  celebrates  an  annual  commemoration  of  that  event  by 
which  she  recovered  her  liberty. 

Persons  fitting  out  private  ships  to  cruise  against  the  enemy 
acquire  the  property  of  whatever  capitures  they  make,  as  a  com- 
pensation for  their  disbursements,  and  for  the  risks  they  run ;  but 
tiiey  acquire  it  by  grant  from  the  sovereign,  who  issues  out  com- 
missions to  them.  The  sovereign  allows  them  either  the  whole 
or  a  part  of  the  capture :  this  entirely  depends  on  the  nature  of 
the  contract  he  has  made  with  them. 

As  the  subjects  are  not  under  an  obligation  of  scrupulously 
weighing  the  justice  of  the  war,  which  indeed  they  have  not 
always  an  opportunity  of  being  thoroughly  acquainted  with,  and 
respecting  which  they  are  bound,  in  case  of  doubt,  to  rely  on  the 
sovereign's  judgment  (§187) — they  unquestionably  may  with  a 
safe  conscience  serve  their  country  by  fitting  out  privateers,  un- 
less the  war  be  evidently  unjust.  But,  on  the  other  hand,  it  is  an 
infamous  proceeding  on  the  pant  of  foreigners,  to  take  out  com- 
missions from  a  prince,  in  order  to  commit  piratical  depredations 
on  a  nation  which  is  perfectly  innocent  with  respect  to  them.  The 
thirst  of  gold  is  their  only  inducement;  nor  can  the  commission 
they  have  received  efface  the  infamy  of  their  conduct,  though  it 
screens  them  from  punishment.  Those  alone  are  excusable  who 
thus  assist  a  nation  whose  cause  is  undoubtedly  just,  and  that  has 
taken  up  arms  with  no  other  view  than  that  of  defending  herself 
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from  oppression.  They  would  even  deserve  praise  for  their  exer- 
tions in  such  a  cause,  if  the  hatred  of  oppression,  and  the  love  of 
justice,  rather  than  the  desire  of  riches,  stimulated  them  to  gen- 
erous efforts,  and  induced  them  to  expose  their  lives  or  fortunes  to 
the  hazards  of  war. 

The  noble  view  of  gaining  instruction  in  the  art  of  war,  and 
thus  acquiring  a  greater  degree  of  ability  to  render  useful  serv- 
ices  to  their  country,  has  introduced  the  custom  of  serving  as  vol- 
unteers even  in  foreign  armies;  and  the  practice  is  undoubtedly 
justified  by  the  sublimity  of  the  motive.  At  prespent,  volunteers, 
when  taken  by  the  enemy,  are  treated  as  if  they  belonged  to  the 
army  in  which  they  fight  Nothing  can  be  more  reasonable :  they 
in  fact  join  that  army,  and  unite  with  it  in  supporting  the  same 
cause;  and  it  makes  little  difference  in  the  case,  whether  th^  do 
this  in  compliance  with  any  obligation,  or  at  the  spontaneous 
impulse  of  their  own  free  choice. 

Soldiers  can  undertake  nothing  without  the  express  or  tacit 
command  of  their  oflSeers.  To  obey  and  execute  is  their  province 
— not  to  act  at  their  own  discretion:  they  are  only  instruments 
in  the  hands  of  their  commanders.  Let  it  be  remembered  here, 
that,  by  a  tacit  order,  I  mean  one  which  is  necessarily  included 
in  an  express  order,  or  in  the  functions  with  which  a  person  is 
intrusted  by  his  superior.  What  is  said  of  soldiers  must  also  in  a 
proper  degree  be  understood  of  officers,  and  of  all  who  have  any 
subordinate  command.  Wherefore,  with  respect  to  things  which 
are  not  intrusted  to  their  charge,  they  may  both  be  considered  as 
private  individuals,  who  are  not  to  undertake  any  thing  without 
orders.  The  obligation  of  the  miliary  is  even  more  gtrict,  as  the 
martial  law  expressly  forbids  acting  without  orders;  and  this 
discipline  is  s*  xmcessaiy  that  it  scarcely  leaves  any  room  for 
piesmnpPDit.  in  wnr,  sn  xa^tveiprjse  which  wears  a  very  advan- 
tageous appearance,  and  promises  almost  certain  success,  may 
nevertheless  be  attended  with  fatal  consequences.  It  would  be 
dangerous,  in  such  a  case,  to  leave  the  decision  to  the  judgment 
of  men  in  subordinate  stations,  who  are  not  acquainted  with  aU 
the  views  of  their  general,  and  who  do  nort  possess  an  equal  degrew 
of  knowledge  and  experience :  it  is  therefore  not  to  be  presumed 
that  he  intends  to  let  them  act  at  their  own  discretion.  Fighting 
without  orders  is  almost  always  considered,  in  a  mikary  man,  as 
fighting  contrary  to  orders,  or  contrary  to  prohibition.    There  is. 
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therefore,  hardly  any  case,  except  that  of  self -defense,  in  whidi 
the  soldiers  and  inferior  officers  may  act  without  orders.  In  that 
one  case,  the  orders  may  safely  be  presumed;  or  radier^*the  rig^t 
of  self-defense  naturally  belongs  to  every  one,  and  requires  no 
permission.  During  the  siege  of  Prague,  in  the  last  war,  a  party 
of  French  grenadiers  made  a  sally  without  orders  and  without 
officers — ^possessed  themselves  of  a  battery,  spiked  a  part  of  the 
cannon,  and  brought  away  the  remainder  into  the  tsity.  The  Bo- 
man  severity  would  have  punished  those  men  with  death.  The 
famous  example  of  the  Consul  Manlius  is  well  known,  who,  not- 
withstanding the  victory  gained  by  his  son,  caused  capital  pun- 
ishment to  be  inflicted  on  him  for  having  engaged  the  aiemy 
without  orders.  But  the  difference  of  times  and  manners  obliges 
a  general  to  moderate  such  severity.  The  Marescbal  Bellisle  pub- 
licly reprimanded  those  brave  grenadiers,  but  secretly  caused 
money  to  be  distributed  among  them,  as  a  reward  for  their  cour- 
age and  alacrity.  At  another  famous  siege  in  the  same  war, 
that  of  Coni,  the  private  men  of  some  battalions  that  were  sta- 
tioned in  the  fosses,  made,  of  their  own  accord,  during  the  ab- 
sence of  their  officers,  a  vigorous  sortie,  which  was  attended  wiA 
success.  Baron  Leutrum  was  obliged  to  pardon  their  transgres- 
sion, lest  he  should  damp  an  ardor  on  which  the  safety  of  the  place 
entirely  depended.  Such  inordinate  impetuosity  should  neverthe- 
less  be  checked  as  far  as  possible;  since  it  may  eventually  be 
productive  of  fatal  consequences.  Avidius  Gassius  inflicted  capital 
punishment  on  some  officers  of  his  army,  who  had,  without  or- 
ders, marched  forth  at  the  head  of  a  handful  of  men,  to  surprise 
a  body  of  three  thousand  enemies,  and  had  succeeded  in  cutting 
them  to  pieces.  This  rigor  he  justified,  by  saying  that  there  mi^t 
have  been  an  ambuscade— (Jicen^,  evenire  potuisse  ui  essent  tit- 
sidicB,  etc. 

Is  the  state  bound  to  indemnify  individuals  for  the  damages 
they  have  sustained  in  wart  We  may  learn  from  Qrotius  that 
authors  are  divided  on  this  question.  The  damages  under  con- 
sideration are  to  be  distinguished  into  two  kinds — (those  done  by 
the  state  itself  or  the  sovereign,  and  those  done  by  the  enemy.  Of 
the  first  kind,  some  are  done  deliberately  and  by  way  of  precau- 
tion, as,  when  a  field,  a  house,  or  a  garden,  belonging  to  a  private 
person,  is  taken  for  the  purpose  of  erecting  on  the  spot  a  town 
rampart,  or  any  other  piece  of  fortification— or  when  his  standing 
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eom  or  his  storehouses  are  destroyed,  to  prevent  their  being  of 
use  to  the  enemy.  Such  damages  are  to  be  made  good  to  the 
individual,  who  should  bear  only  his  quota  of  the  loss.  But 
ithere  are  other  damages,  caused  by  inevitable  necessity,  as,  for 
instance,  the  destruction  caused  by  the  artillery  in  retaking  a 
town  from  the  enemy.  These  are  merely  accidents— they  are  mis- 
fortunes which  chance  deals  out  to  the  proprietors  on  whom  th^ 
happen  to  falL  The  sovereign,  indeed,  ought  to  show  an  equit* 
able  regard  for  the  sufferers,  if  the  situation  of  his  affairs  will 
admit  of  it:  but  no  action  lies  against  the  state  for  misfortunes 
of  this  nature — ^f or  losses  which  ahe  has  occasioned,  not  wilfully, 
but  through  necessity  and  by  mere  accident,  in  the  exertion  of 
her  rights.  The  same  may  be  said  of  damages  caused  by  the 
enemy.  All  the  subjects  are  exposed  to  such  damages:  and  woe 
to  him  on  whom  they  fall  I  The  members  of  a  society  may  well 
encounter  such  risk  of  property,  since  they  encounter  a  similar 
risk  of  life  itself.  Were  the  state  strictly  to  indemnify  all  those 
whose  property  is  injured  in  this  manner,  the  public  finances 
would  soon  be  exhausted;  and  every  individual  in  the  state  would 
be  obliged  to  contribute  his  share  in  due  proportion — a  thing 
utterly  impracticable.  Besides,  these  indemnifications  would  be 
liable  to  a  thousand  abuses,  and  there  would  be  no  end  of  the 
particulars.  It  is  therefore  to  be  presumed  that  no  such  thing 
was  ever  intended  by  those  who  united  to  form  a  society. 

But  it  is  perfectly  consonant  to  the  duties  of  the  state  and 
the  sovereign,  and,  of  course,  perfectly  equitable,  and  even  strictly 
just,  to  relieve,  as  far  as  possible,  those  unhappy  sufferers  who 
have  been  ruined  by  the  ravages  of  war,  as  likewise  to  take  care 
of  a  family  whose  head  and  support  has  lost  his  life  in  the 
service  of  the  state.  There  are  many  debts  which  are  considered 
as  sacred  by  the  man  who  knows  his  duly,  although  they  do  not 
afford  any  ground  of  action  against  him. 
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OF  THE  OONFISCATION  OF  THE  ENEICT'S  FBOPERTT.* 
PRIZE   CASES. 

2  Black,  635. 

Per  Curiam:  .  .  .  We  come  now  to  the  consideration  of 
'the  second  question,  What  is  included  in  the  term  ''enemies' 
propertyt" 

Is  the  property  of  all  persons  residing  within  the  territ(Hy  of 
the  States  now  in  rebellion,  captured  on  the  high  seas,  to  be 
treated  as  ** enemies'  property"  whether  the  owner  be  in  arms 
against  the  government  or  nott 

The  right  of  one  belligerent  not  only  to  coerce  the  other  by 
direct  force,  but  also  to  cripple  his  resources  by  the  seizure  or 
destruction  of  his  property,  is  a  necessary  result  of  a  state  of  war. 
Money  and  wealth,  the  products  of  agriculture  and  commerce,  are 
said  to  be  the  sinews  of  war,  and  as  necessary  in  its  conduct  as 
numbers  and  physical  force.  Hence  it  is,  that  the  laws  of  war 
recognize  the  right  of  a  belligerent  to  cut  these  sinews  of  the 
power  of  the  enemy,  by  capturing  his  property  on  the  high  seas. 

The  appellants  contend  that  the  term  *' enemy"  is  properly 
applicable  to  those  only  who  are  subjects  or  citizens  of  a  foreign 
State  at  war  with  our  own.  They  quote  from  the  pages  of  the 
common  law,  which  say,  ''that  persons  who  wage  war  against  the 
king  may  be  of  two  kinds,  subjects  or  citizens.  The  former  are 
not  proper  enemies,  but  rebels  and  traitors;  the  latter  are  those 
that  come  properly  iinder  the  name  of  enemies." 

They  insist,  moreover,  that  the  President  himself,  in  his  proc- 
lamation, admits  that  great  numbers  of  the  persons  residing 
within  the  territories  in  possession  of  the  insurgent  government, 
are  loyal  in  <their  feelings,  and  forced  by  compulsion  and  the 
violence  of  the  rebellions  and  revolutionary  party  and  its  '*de 
facto  government"  to  submit  to  their  laws  and  assist  in  their 
scheme  of  revolution;  that  the  acts  of  the  usurping  government 
cannot  legally  sever  the  bond  of  their  allegiance ;  they  have,  there- 
fore, a  co-relative  right  to  claim  the  protection  of  the  government 
for  their  persons  and  property,  and  to  be  treated  as  loyal  cit- 
izens, till  legally  convicted  of  having  renounced  their  allegiance 


*See  Sec.  2003,  et  seq.,  Vol.  12,  Cyclopedia  of  Law. 
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and  made  war  against  the  government  by  treasonably  resisting 
its  laws. 

They  contend,  also,  that  the  insurrection  is  that  of  individnals 
and  not  of  a  government  or  sovereignty;  that  the  individuals 
engaged  are  subjects  of  law.  That  confiscation  of  their  property 
can  be  effected  only  under  a  municipal  law.  That  by  the  law  of 
the  land  such  confiscation  cannot  take  place  without  the  conviction 
of  the  owner  of  some  offense,  and  finally,  that  the  secession  ordi- 
nances are  nullities  and  ineffectual  to  release  any  citizen  from 
his  allegiance  to  the  national  government,  and  consequently  that 
the  constitution  and  the  laws  of  the  United  States  are  still  op- 
erative over  persons  in  all  the  States  for  punishment  as  well  acr 
protection. 

This  argument  rests  on  the  assumption  of  two  propositions,  each 
of  which  is  mthout  foundation  in  the  established  law  of  nations. 
It  assumes  that  where  a  civil  war  exists,  the  party  belligerent 
claiming  to  be  sovereign,  cannot,  for  some  unknown  reason,  exer- 
cise the  rights  of  belligerents,  although  the  revolutionary  party 
may.  Being  sovereign,  he  can  exercise  only  sovereign  rights  over 
the  other  party.  The  insurgent  may  be  killed  on  the  battle-field 
or  by  the  executioner;  his  property  on  land  may  be  confiscated 
under  the  municipal  law;  but  the  commerce  on  the  ocean,  which 
supplies  the  rebels  unth  means  to  support  the  war,  cannot  be 
made  the  subject  of  capture  under  the  laws  of  war,  because  it  is 
*' unconstitutional! tr*  Now,  it  is  a  proposition  never  doubted, 
that  the  belligerent  party  who  daims  to  be  sovereign,  may  exer- 
cise both  belligerent  and  sovereign  rights  (see  4  Cr,  272).  Treat- 
ing the  other  party  as  a  belligerent,  and  using  only  the  milder 
modes  of  coercion  which  the  law  of  fiations  has  introduced  to 
mitigate  the  rigors  of  war,  cannot  be  a  subject  of  complaint  by  the 
party  to  whom  it  is  accorded  as  a  grace  or  granted  as  a  necessity. 
We  have  shown  that  a  civU  war  as  that  now  waged  between  the 
northern  and  southern  States  is  properly  conducted  according  to 
the  humane  regulations  of  public  law  as  regards  capture  on  the 
ocean. 

Under  the  very  peculiar  constitution  of  this  government,  al- 
though the  citizens  owe  supreme  allegiance  to  the  federal  govern- 
ment,  they  owe  also  a  qualified  allegiance  to  the  State  in  which 
they  are  domiciled.  Their  persons  and  property  are  subject  to 
its  laws. 
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Hence,  in  organizing  this  rebellion,  they  have  acted  as  States 
claiming  to  be  sovereign  over  all  persons  and  property  within 
their  respective  limits,  and  asserting  a  right  to  absolve  Iheir  citi- 
zens from  their  allegiance  to  the  federal  government.  Several  of 
these  States  have  combined  to  form  a  new  confederacy,  claiming 
to  be  acknowledged  by  the  world  as  a  sovereign  State.  Their 
right  to  do  so  is  now  being  decided  by  wager  of  battle.  The  ports 
and  territory  of  each  of  these  States  are  held  in  hostility  to  the 
general  government.  It  is  no  loose,  unorganized  insurrection, 
having  no  defined  boundary  or  possessions.  It  has  a  boundary 
marked  by  lines  of  bayonets,  and  which  can  be  crossed  only  by 
force — south  of  this  line  is  enemies'  territory,  because  it  is 
claimed  and  held  in  possession  by  an  organized,  hostile  and  bellig- 
erent power. 

AU  persons  residing  toithin  this  territory  whose  property  may 
be  used  to  increase  the  revenues  of  the  hostile  power  are,  in  this 
contest,  liable  to  be  treated  as  enemies,  though  not  foreigners. 
They  have  cast  off  their  aUegiance  and  made  war  on  their  gov- 
emment,  and  are  none  the  less  enemies  because  they  are  traitors. 

But  in  defining  the  meaning  of  the  term  ''enemies'  property," 
we  will  be  led  into  error  if  we  refer  to  Fleta  and  Lord  Coke  for 
their  definition  of  the  word  ** enemy."  It  is  a  technical  phrase 
peculiar  to  prize  courts,  and  depends  upon  principles  of  public 
policy  as  distinguished  from  the  common  law. 

Whether  property  be  liable  to  capture  as  "enemies'  property'^ 
does  not  in  any  manner  depend  on  the  personal  allegiance  of  the 
owner.  "It  is  of  no  consequence  whether  it  belongs  to  an  ally  or 
a  citizen.  (8  Cr.  384,)  The  owner,  pro  hoc  vice,  is  an  enemy.** 
(3  Wash.  C.  C.  B.  183.). 

The  produce  of  the  soil  of  the  hostile  territory,  as  well  as 
other  property  engaged  in  the  commerce  of  the  hostile  power,  as 
the  source  of  its  wealth  and  strength,  are  always  regarded  as 
legiftimate  prize,  without  regard  to  the  domicile  of  the  owner,  and 
much  more  so  if  he  reside  and  trade  within  their  territory. 
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BBOWN  V.  THB  UNITED  STATES. 

8  Cranch,  110. 

MarbhaTiL,  G.  J.,  delivered  the  opinion  of  the  court,  as  follows: 

The  material  facts  in  the  case  are  these : 

The  Emulous,  owned  by  John  Delano  and  others,  citizens  of  the 
United  States,  was  chartered  to  a  company  carrying  on  trade  in 
Great  Britain,  one  of  whom  was  an  American  citizen,  for  the 
purpose  of  carrying  a  cargo  from  Savannah  to  Plymouth.  After 
the  cargo  was  put  on  board,  the  vessel  was  stopped  in  port  by 
the  embargo  of  the  4th  of  April,  1812.  On  the  25th  of  the  same 
month  it  was  agreed  between  the  master  of  the  ^p  and  the 
agent  of  the  shippers,  that  she  should  proceed  with  her  cargo  to 
New  Bedford,  where  her  owners  resided,  and  remain  there  with- 
out prejudice  to  the  charter  party.  In  purspance  of  this  agree- 
ment, The  Emulous  proceeded  to  New  Bedford,  where  she  contin- 
ued to  remain  until  after  the  declaration  of  war.  In  October  or 
November,  the  ship  was  unloaded  and  the  cargo,  except  the  pine 
timber,  was  landed.  The  pine  timber  was  floated  up  a  salt-water 
creek,  where,  at  low  tide,  the  ends  of  the  timber  rested  on  the 
mud,  where  it  was  secured  from  floating  out  with  the  tide,  by 
impediments  fastened  in  the  entrance  of  the  creek.  On  the  7th 
of  November,  1812,  the  cargo  was  sold  by  the  agent  of  the  owners, 
who  is  an  American  citizen,  to  the  claimant,  who  is  also  an 
American  citizen.  On  the  19th  of  April,  a  libel  was  filed  by  the 
attorney  for  the  United  States,  in  the  District  Court  of  Massa- 
chusetts, against  the  said  cargo,  as  well  on  behalf  of  the  United 
States  of  America  as  for  and  in  behalf  of  John  Delano  and  of  all 
other  i)ersons  concerned.  It  does  not  appear  that  this  seizure 
was  made  under  any  instructions  from  the  President  of  the  United 
States;  nor  is  there  any  evidence  of  its  having  his  sanction,  unless 
the  libel's  being  filed  and  prosecuted  by  the  law  ofiScer  who  rep* 
resents  the  government  must  imply  that  sanction. 

On  the  contrary,  it  is  admitted  that  the  seizure  was  made  by 
an  individual,  and  the  libel  filed  at  his  instance,  by  the  district 
attorney,  who  acted  from  his  own  impressions  of  what  appertained 
to  his  duty.  The  property  was  claimed  by  Armitz  Brown,  under 
the  purchase  made  in  the  preceding  November. 

The  District  Court  dismissed  the  libeL    The  Circuit  Court  re- 
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versed  this  sentence,  and  condemned  the  pine  timber  as  enemy 
property  forfeited  to  the  United  States.  Prom  the  sentence  of  the 
Circuit  Court,  the  claimant  appealed  to  this  court. 

The  material  question  made  at  bar  is  this:  Can  the  pine  tim- 
ber, even  admitting  the  property  not  to  be  changed  by  the  sale 
in  November,  be  condemned  as  prize  of  wart 

The  cargo  of  The  Emulous  having  been  legally  acquired  and 
puft  on  board  the  vessel,  having  been  detained  by  an  embargo  not 
intending  to  act  on  foreign  property,  the  vessel  having  sailed 
before  the  war,  from  Savannah,  under  a  stipulation  to  reland  the 
cargo  in  some  part  of  the  United  States,  the  relanding  having 
been  made  with  respect  to  the  residue  of  the  cargo,  and  the  pine 
timber  having  been  floated  into  shallow  water,  where  it  was  se- 
cured and  in  the  custody  of  the  owner  of  the  diip,  an  American 
citizen,  the  court  cannot  perceive  any  solid  distinction,  so  far  as 
respects  confiscation,  between  the  property  and  other  British 
property  found  on  land  at  the  commencement  of  hostilities.  It 
will,  therefore,  be  considered  as  a  question  relating  to  such  prop- 
erty generally,  and  to  be  governed  by  the  same  rule. 

Respecting  the  power  of  government  no  doubt  is  entertained. 
That  war  gives  to  the  sovereign  full  right  to  take  the  persons  and 
confiscate  the  property  of  the  enemy  wherever  found,  is  conceded. 
The  mitigations  of  this  rigid  rule,  which  the  humane  and  wise 
policy  of  modem  times  has  introduced  into  practice,  will  more  or 
less  aflfect  the  exercise  of  this  right,  but  cannot  impair  the  right 
itself.  That  remains  undiminished,  and  when  the  sovereign  au- 
thority shall  choose  to  bring  it  into  operation,  the  judicial  depart- 
menjt  must  give  eflPect  to  its  will.  But  until  that  will  shall  be 
expressed,  no  power  of  condemnation  can  exist  in  the  court. 

The  questions  to  be  decided  by  the  court,  are : 

1st,  May  enemy's  property  found  on  land  at  the  commence^ 
ment  of  hostilities  be  seized  and  condemned  as  a  necessary  conse- 
quence  of  the  declaration  of  wart 

2nd.  Is  there  any  legislative  act  which  authorizes  su^h  seizure 
and  condemnation? 

Since,  in  this  country,  from  the  structure  of  our  government, 
proceedings  to  condemn  the  property  of  an  enemy  found  within 
our  ^territory  at  the  declaration  of  war,  can  be  sustained  only 
upon  the-  principle  that  they  are  instituted  in  execution  of  some 
existing  law,  we  are  led  to  ask: 
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la  the  declaration  of  war  such  a  law  t  Does  that  declaration,  by 
its  own  operation,  so  vest  the  property  of  the  enemy  in  the  gov- 
ernment as  to  support  proceedings  for  its  seizure  and  confiscation^ 
or  does  it  vest  only  a  right,  the  assertion  of  which  depends  on 
the  will  of  the  sovereign  power! 

The  universal  practice  of  forbearing  to  seize  and  confiscate 
debts  and  credits,  the  principle  universally  received,  that  the 
right  to  them  revives  on  the  restoration  of  peace,  would  seem  to 
prove  that  war  is  not  an  absolute  confiscation  of  this  properly, 
but  simply  confers  the  right  of  confiscation. 

Between  debts  comtracted  under  the  faith  of  laws,  and  property 
acquired  in  the  course  of  trade,  on  the  face  of  the  same  laws, 
reason  draws  no  distinction;  and,  although,  in  practice,  vessels 
with  their  cargoes,  found  in  port  at  the  declaration  of  war,  may 
have  been  seized,  it  is  not  believed  that  modem  usage  would 
sanction  the  seizure  of  the  goods  of  an  enemy  on  land,  which  were 
acquired  in  peace,  in  the  course  of  trade.  Such  a  proceeding  is 
rare,  and  would  be  deemed  a  harsh  exercise  of  the  rights  of  war. 
But  although  the  practice  in  this  respect  may  not  be  uniform, 
that  circumstance  does  not  essentially  affect  the  question.  The 
inquiry  is,  whether  such  property  vests  in  the  sovereign  by  the 
mere  declaration  of  war,  or  remains  subject  to  a  right  of  confis- 
cation, the  exercise  of  which  depends  on  the  national  will;  and 
the  rule  which  applies  to  one  case,  so  far  as  respects  the  operation 
of  a  declaration  of  war  on  the  thing  itself,  must  apply  to  all 
others  over  which  war  gives  an  equal  right.  The  right  of  the  sov- 
ereign to  confiscate  debts  being  precisely  the  same  with  the  right 
to  confiscate  other  property  found  in  the  country,  the  operation 
of  a  declaration  of  war  on  debts  and  on  other  property  found 
within  the  country  must  be  the  same.  What,  then,  is  this 
operation? 

Even  Bynkershoek — ^who  maintains  the  broad  principle,  that  in 
war  everything  done  against  an  enemy  is  lawful ;  that  he  may  be 
destroyed,  though  unarmed  and  defenseless;  that  fraud,  or  even 
poison,  may  be  employed  against  him;  that  almost  unlimited 
right  is  acquired  over  his  person  and  property — ^admits  that  war 
does  not  transfer  to  the  sovereign  a  debt  due  to  his  enemy;  and, 
therefore,  if  payment  of  such  debt  be  not  exacted,  peace  revives 
the  former  right  of  the  creditor;  ** because,'*  he  says,  '*the  occu- 
pation which  is  had  by  war  consists  more  in  fact  than  in  law." 
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He  adds  to  his  observations  on  this  subject^  ''let  it  not,  however, 
be  supposed  that  it  is  only  true  of  actions,  that  they  are  not  con- 
demned ipso  jure,  for  other  things  also  belonging  to  the  enemy 
may  be  concealed  and  escape  condemnation." 

Vattel  says,  that  ''the  sovereign  can  neither  detain  the  person 
or  <the  property  of  those  subjects  of  the  enemy  who  are  within  his 
dominions  at  the  time  of  the  declaration.'' 

It  is  true  that  this  rule  is,  in  terms,  applied  by  Vattel  to  the 
property  of  those  only  who  are  personally  within  the  territory  at 
the  commencement  of  hostilities;  but  it  applies  equally  to  things 
in  action  and  to  things  in  possession;  and  if  war  did,  of  itself, 
without  any  furthei  exercise  of  <the  sovereign  will,  vest  the  prop- 
erty of  the  enemy  in  the  sovereign,  his  presence  could  not  exempt 
it  from  this  operation  of  war.  Nor  can  a  reason  be  perceived  for 
maintaining  that  the  public  faith  is  more  entirely  pledged  for  the 
security  of  property  trusted  in  the  territory  of  the  nation  in  time 
of  peace,  if  it  be  accomplished  by  its  owner,  than  if  it  be  confided 
to  the  care  of  others. 

Chitty,  after  stating  the  general  right  of  seizure,  says:  "But^ 
in  strict  justice,  that  right  can  take  effect  only  on  those  posses- 
sions of  a  belligerent  which  have  come  to  the  hands  of  his  ad- 
versary after  the  declaration  of  hostilities." 

The  modem  rule,  then,  would  seem  to  be,  that  tangible  prop- 
erty belonging  to  an  enemy,  and  found  in  the  country  at  the 
commencement  of  war,  ought  not  to  be  immediately  confiscated; 
and  in  almost  every  commercial  treaty  an  article  is  inserted  stip- 
ulating for  the  right  to  withdraw  such  property. 

This  rule  appears  to  be  totally  incompatible  with  the  idea  that 
war  does  of  itself  vest  the  property  in  the  belligerent  govern* 
ment.  It  may  be  considered  as  fthe  opinion  of  all  who  have  writ- 
ten on  the  jiis  beUi,  that  war  gives  the  right  to  confiscate,  but 
does  not  itself  confiscate  the  property  of  the  enemy;  and  their 
rules  go  to  the  exercise  of  this  right. 

The  Constitution  of  the  United  States  was  framed  at  a  time 
when  *this  rule,  introduced  by  commerce  in  favor  of  moderation 
and  humanity  was  received  throughout  the  civilized  world.  In  ex- 
potmding  that  constitution,  a  construction  ought  not  lightly  to  be 
admitted,  which  could  give  to  a  declaration  of  war  an  effect  in 
this  country  it  does  not  possess  elsewhere,  and  which  would  fetter 
that  exercise  of  entire  discretion  respecting  enemy  property, 
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which  may  enable  the  goyermnent  to  B:piply  to  the  enemy  the  rule 
that  he  applies  to  ns. 

If  we  look  to  the  constitution  itself,  we  find  this  general 
reasoning  much  strengthened  by  the  words  of  that  instrument 

That  tiie  declaration  of  war  has  only  the  effect  of  placing  the 
two  nations  in  a  state  of  hostility,  of  producing  a  state  of  war, 
of  giving  those  rights  which  war  confers;  but  not  of  operating, 
by  its  own  force,  any  of  those  results,  such  as  transfer  of  property, 
which  are  usually  produced  by  ukerior  measures  of  government, 
is  fairly  deducible  from  the  enumeration  of  powers,  which  accom- 
panies that  of  declaring  war.  ''Congress  diall  have  power'' — ^"to 
declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules 
concerning  captures  on  land  and  water." 

It  would  be  refftraining  this  clause  within  narrower  limits  than 
the  words  themselves  import,  to  say  that  the  power  to  make  rules 
concerning  captures  on  land  and  water,  is  to  be  confined  to  cap- 
tures  which  are  exterritorial.  If  it  extends  to  rules  respecting 
enemy  property  found  within  the  territory,  then  we  perceive 
an  express  grant  to  Congress  of  the  power  in  question  as  an 
independent  substantive  power,  not  included  in  that  of  declaring 
war. 

The  aots  of  congress  furnish  many  instances  of  an  opinion 
that  the  declaration  of  war  does  not,  of  itself,  authorize  proceed- 
ings  against  the  person  or  property  of  the  enemy  found,  at  the 
time,  within  the  territory. 

War  gives  an  equal  right  over  persons  and  property;  and  if 
its  declination  is  not  considered  as  prescribing  a  law  respecting 
the  person  of  an  enemy  found  in  our  country,  neither  does  it 
prescribe  a  law  for  his  property.  The  act  concerning  alien  en- 
emies, which  confers  on  the  President  very  great  discretionary 
powers  respecting  their  persons,  affords  a  strong  implication  that 
he  did  not  possess  those  powers  by  virtue  of  the  declaration  of  war. 

The  ''act  for  the  safe  keeping  and  accommodation  of  pris- 
oners of  war,"  is  of  the  same  character. 

The  act  prohibiting  trade  with  the  enemy,  contains  this  clause : 

"And  be  it  further  enacted,  that  the  President  of  the  United 
States  be,  and  is  hereby  authorized  to  give,  at  any  time,  within 
six  months  after  the  passage  of  this  act,  passports  for  the  safe 
transportation  of  any  ship  or  other  property  belonging  to  British 
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subjects,  and  which  la  now  within  the  limitB  of  the  United 
States." 

The  phraseology  of  this  law  shows  that  the  property  of  a 
British  subject  was  not  considered  by  the  legislature  as  being 
vested  in  the  United  States  by  the  declaration  of  war;  and  the 
authority  which  the  act  confers  on  the  President,  is  manifestly 
considered  as  one  which  he  did  not  previously  possess. 

The  proposition  that  a  declaration  of  war  does  not,  in  itself, 
enact  confiscation  of  the  property  of  the  enemy  within  the  terri-* 
tory  of  the  belligerent,  is  believed  to  be  entirely  free  from  doubt 
Is  there,  in  the  act  of  Congress,  by  which  war  is  declared  against 
Great  Britain,  any  expression  which  would  indicate  such  an 
intendont 

That  act,  after  placing  the  two  nations  in  a  state  of  war, 
authorizes  the  President  of  the  United  States  to  use  the  whole 
land  and  naval  force  of  the  United  Stated  to  carry  the  war  into 
effect,  and  **to  issue  to  private  armed  vessels  of  the  United  States; 
commissions  or  letters  of  marque  and  general  reprisals  against 
the  vessels  goods,  and  effect  of  the  government  of  the  United 
Kingdom  of  Qreat  Britain  and  Ireland,  and  the  subjects  thereof." 

That  reprisals  may  be  made  on  enemy  property  found  within 
the  United  States  at  the  declaration  of  war,  if  such  be  the  will 
of  the  nation,  has  been  admitted;  but  it  is  not  admitted  that,  in 
the  declaration  of  war,  the  nation  has  expressed  its  will  to  that 
effect 

It  cannot  be  necessary  to  employ  argument  in  showing  that 
when  the  attorney  of  the  United  States  institutes  proceedings  at 
law  for  the  confiscation  of  enemy  property  found  on  land,  or 
floating  in  one  of  our  creeks,  in  the  care  and  custody  of  one  of 
our  citizens,  he  is  not  acting  under  the  authority  of  letters  of 
marque  and  reprisals,  still  less  under  the  authority  of  such  letters 
issued  to  a  private  armed  vessel. 

The  ''act  concerning  letters  of  marque,  prizes,  and  prize 
goods,*'  certainly  contains  nothing  to  authorize  this  seizure. 

There  being  no  other  act  of  Congress  which  bears  upon  the 
subject,  it  is  considered  as  proved  that  the  legislature  has  not 
confiscated  enemy  property  which  was  within  the  United  States 
at  the  declaration  of  war,  and  that  this  sentence  of  condemna- 
tion cannot  be  sustained. 

One  view,  however,  has  been  ftaken  of  this  subject,  which  de- 
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serves  to  be  further  considered  It  is  urged  that,  in  executing 
the  laws  of  war,  the  executive  may  seize  and  the  courts  condemn 
all  property  which,  according  to  the  modem  law  of  nations,  is 
subject  to  confiscation,  although  it  might  require  an  act  of  the 
legislature  to  justify  the  condemnation  of  that  property  which, 
according  to  modem  usage,  ought  not  to  be  confiscated. 

This  argument  must  assume  for  its  basis  the  position  that 
modem  usage  constitutes  a  rule  which  acts  directly  -  upon  the 
thing  itself  by  its  own  force,  and  not  through  the  sovereign 
power.  This  position  is  not  allowed.  This  usage  is  a  guide 
which  the  sovereign  follows  or  abandons,  at  his  will.  The  rule, 
like  other  precepts  of  morality,  of  humanity,  and  even  of  wis- 
dom, is  addressed  to  the  judgment  of  the  sovereign ;  and  although 
it  cannot  be  disregarded  by  him  without  obloquy,  yet  it  may  be 
disregarded. 

The  rule  is,  in  its  nature,  flexible.  It  is  subject  to  infinite 
modification.  It  is  not  an  immutable  rule  of  law,  but  depends 
on  political  considerations  whidh  may  continually  vary. 

Commercial  nations,  in  the  situation  of  the  United  States,  have 
always  a  considerable  quantity  of  property  in  the  possession  of 
their  neighbors.  When  war  breaks  out,  the  question,  what  shall 
be  done  with  enemy  property  in  our  country,  is  a  question  rather 
of  policy  than  of  law.  The  rule  which  we  apply  to  the  property 
of  our  enemy,  will  be  applied  by  him  to  the  property  of  our 
citizens.  Like  all  other  questions  of  policy,  it  is  proper  for  the 
consideration  of  a  department  which  can  modify  it  at  will;  not 
for  the  consideration  of  a  department  which  can  pursue  only  the 
law  as  it  is  written.  It  is  proper  for  the  consideration  of  the 
legislature,  not  of  the  executive  or  judiciary. 

It  appears  to  the  court  that  the  power  of  confiscating  enemy 
property  is  in  the  legislature,  and  that  the  legislature  has  not  yet 
declared  its  loill  to  confiscate  property  which  was  within  our 
territory  at  the  declaration  of  war.  The  court  is  therefore  of 
opinion  that  there  is  error  in  the  sentence  of  condemnation  pro- 
nounced in  the  Circuit  Court  in  the  case,  and  doth  direct  that 
the  same  be  reversed  and  annulled,  cmd  that  the  sentence  of  the 
District  Court  be  affirmed. 
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WHAT  MAT  BB  DOMS  IK  WIB.* 

VBOvmiosB  or  tee  haqub  oonvbrbkgb  or  1899  as  to  wib. 

In  addition  to  declaring  against  the  nae  of  the  Dnmdnm  bnl- 
lety  or  those  ^'whidi  expand  or  flatten  easily  in  the  human  body/' 
the  Signatory  Powen  in  The  Hague  Conference  of  1899,  provided 
against  the  use  of  explosive  bullets,  or  those  ''inflicting  wounds 
of  useless  cruelfy,  and  the  use  of  6q[>losive  projectiles  from 
balloons  for  a  term  of  five  years." 

In  ref er^ce  to  the  manner,  methods  and  instrun^nts  of  war^ 
fare  this  Conference  provided: 

Sec.  II.— On  Hostilities. 

Chapter  L  On  Means  of  Injuring  the  Enemy,  Sieges,  and 
BombardmentB. 

Art  22.  The  right  of  belligerents  to  adopt  means  of  injuring 
the  enemy  is  not  unlimited. 

Art.  23.  Besides  the  prohibitions  provided  by  q[)eeial  conven- 
tions, it  is  especially  prohibited: — (a)  To  employ  poison  or  poi- 
soned arms;  (b)  To  kill  or  wound  treacherously  individuals  be- 
longing to  the  hostile  nation  or  army;  (c)  To  kill  or  wound  any 
enemy  who,  having  laid  down  arms,  or  having  no  longer  means 
of  defense,  has  surrendered  ait  discreticm ;  (d)  To  declare  that  no 
quarter  will  be  given;  (e)  To  employ  arms,  projectiles^  or  ma- 
terial of  a  nature  to  cause  superfluous  injury;  (f)  To  make  im- 
proper use  of  a  flag  of  truce,  the  national  flag,  or  military  en- 
signs, and  the  enemy's  uniform,  as  well  as  the  distinctive  badges 
of  the  Geneva  Convention;  (g)  To  destroy  or  seize  the  enemy's 
property,  unless  such  destruction  or  seizure  be  imperatively  de- 
manded by  the  necessities  of  war. 

Art.  24.  Ruses  of  war  and  the  employment  of  methods  neces- 
sary to  obtain  information  about  the  enemy  and  the  country  are 
considered  allowable. 

Art  25.  The  attack  or  bombardment  of  towns,  villages,  habi- 
tations, or  buildings.  Which  are  not  defended,  is  prohibited. 

Art  26.  The  commander  of  an  attacking  force,  before  com- 
mencing a  bsmbardment,  except  in  the  case  of  an  assault,  should 
do  all  he  can  to  warn  the  authorities. 


*  See  Bee.  2006,  Vol.  12,  Qyclopedia  of  La^ 
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Art  27,  In  sieges  and  bombardments  all  necessaiy  steps 
shotdd  be  taken  to  spare  as  far  as  possible  edifices  devoted  to 
religion,  art,  soience,  and  charity,  hospitals,  and  places  where  the 
sick  and  wounded  are  collected,  provided  they  are  dbt  used  at  the 
same  time  for  military  purposes.  The  besieged  should  indicate 
these  buildings  or  places  by  some  particular  and  visible  signs, 
which  should  previously  be  notified  to  the  assailants. 

Art.  28.  The  pillage  of  a  town  or  place,  even  when  taken  by 
assault,  is  prohibited. 

Upon  the  question  of  military  occupation  the  Convention  at 
The  Hague  provides  as  follows: 

Sec  IIL    On  Military  Authority  over  Hostile  Territory. 

Art  42.  Territory  is  considered  occupied  when  it  is  actually 
placed  under  the  authority  of  the  hostile  army.  The  occupation 
applies  only  to  the  territory  where  such  authority  is  established, 
and  in  a  position  to  assert  itself. 

Art  43.  The  authority  of  the  legitimate  power  having  actu- 
ally passed  into  the  hands  of  the  occupant,  the  latter  shall  take  all 
steps  in  his  power  to  re-establish  and  insure,  as  far  as  possible, 
public  order  and  safety,  while  respecting,  unless  absolutely  pre- 
vented, the  laws  in  force  in  the  country. 

Art  44.  Any  compulsion  of  the  population  of  occupied  ter- 
ritory to  take  part  in  military  operations  against  its  own  country 
is  prohibited. 

Art  45.  Any  pressure  on  the  peculation  of  occupied  territory 
to  take  the  oath  io  the  hostile  power  is  prohibited. 

Art.  46.  Family  honors  and  rights,  individual  lives  and  pri- 
vate property,  as  well  as  religious  convictions,  and  liberty,  must 
be  respected.    Private  property  cannot  be  confiscated. 

Art  47.    Pillage  is  formally  prohibited. 

Art.  48.  If,  in  the  territory  occupied,  the  occupant  collects  the 
taxes,  dues,  and  tolls  imposed  for  the  benefit  of  the  state,  he  shall 
do  it  as  far  as  possible  in  accordance  with  the  rules  in  existence 
and  the  assessment  in  force,  and  will  in  consequence  be  bound  to 
defray  the  expenses  of  the  administration  of  the  occupied  terri- 
tory on  the  same  scale  as  that  by  which  the  legitimate  government 
was  bound. 

Art.  49.  If,  besides  the  taxes  mentioned  in  the  preceding 
article,  the  occupant  levies  other  money  taxes  in  the  occupied  ter- 
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ritory,  thia  can  only  be  for  military  necessities,  or  the  admlnistra^ 
tion  of  such  territory. 

Art  50.  No  general  penalty,  pecuniary  or  otherwise,  can  be 
inflicted  on  the  population  on  aocouDl  oH  the  acts  of  iDdividiiais, 
for  which  it  cannot  be  regarded  as  collectively  responsible. 

Art.  51.  No  tax  shall  be  collected  except  under  a  written  order 
and  on  the  responsibility  of  a  commander-in-chief.  This  collec- 
tion shall  only  take  place,  as  far  as  possible,  in  accordance  wkfa 
the  rules  in  existence  and  the  assessment  of  taxes  in  force.  For 
every  payment  a  receipt  shall  be  given  to  the  taxpayer. 

Art.  52.  Neither  requisitions  in  kind  nor  services  can  be  de- 
manded from  communes  or  inhabitants  for  the  necessities  of  the 
army  of  occupation.  They  must  be  in  proportion  to  the  resources 
of  the  country,  and  of  such  a  nature  as  not  to  involve  the  popula- 
tion in  the  obligation  of  taking  part  in  military  operations  against 
their  country.  These  requisitions  and  services  shall  only  be  de- 
manded on  the  authority  of  the  commander  in  the  locality  occu- 
pied. The  contributions  in  kind  shall,  as  far  as  possible,  be  paid 
for  in  ready  money ;  if  not,  their  receipt  shall  be  acknowledged. 

Art.  53.  An  army  of  occupation  can  only  take  possession  of 
the  cash,  funds,  and  bills  payable  on  demand  belonging  strictly 
to  the  State,  depots  of  arms,  means  of  transport,  stores  and  sup- 
plies, and  generally,  all  movable  property  of  the  State  which  may 
be  used  for  military  operations.  Railway  plant,  land  telegraphs, 
telephones,  steamers,  and  other  ships,  apart  from  cases  governed 
by  maritime  law,  as  well  as  depots  of  arms,  and,  generally,  all 
kinds  of  war  material,  even  though  belonging  to  companies  or  to 
private  persons,  are  likewise  material  which  may  serve  for  mili- 
tary operations,  but  they  must  be  restored  at  the  conclusion  of 
peace,  and  indemnities  paid  for  them. 

Art.  54.  The  plant  of  railways  coming  from  neutral  States, 
whether  the  property  of  those  States,  or  of  companies,  or  of 
private  persons^  shall  be  sent  back  to  them  as  soon  aa  possible. 

Art.  55.  The  occupying  State  shall  only  be  regarded  as  ad- 
ministrator and  usufructuary  of  the  public  buildings,  real  prop- 
erty, forests,  and  agricultural  works  belonging  to  the  hostile  State, 
and  situated  in  the  hostile  country.  It  must  protect  the  capital 
of  these  properties,  and  administer  it  according  to  the  rules  of 
usufruct. 

Art.  56.    The  property  of  the  communes,  that  of  religious, 
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longing, except  arms,  horses,  and  miUtary  papers,  remain  their 
property. 

Art.  5.  Prisoners  of  war  may  be  interned  in  a  town,  fortress, 
camp,  or  any  other  locality,  and  bound  not  to  go  beyond  certain 
fixed  limits;  but  they  can  only  be  confined  as  an  indispensable 
measure  of  safety. 

Art.  6.  The  State  may  utilize  the  labor  of  prisoners  of  war 
according  to  their  rank  and  aptitudes.  Their  tasks  shall  not  be 
excessive,  and  shall  have  nothing  to  do  with  the  military  opera- 
tions. Prisoners  may  be  required  to  work  for  4he  public  service, 
for  private  persons,  or  on  their  own  account.  Work  done  for 
the  state  shall  be  paid  for  according  to  the  tariffis,  in  force  for 
soldiers  of  the  national  army  employed  on  similar  tasks.  When 
the  work  is  for  other  branches  of  the  public  service  or  for  private 
persons,  the  conditions  shall  be  settled  in  agreement  with  the  mili- 
tary authorities.  The  wages  of  the  prisoners  shall  go  towards  im- 
proving their  position,  and  the  balance  shall  be  paid  them  at  the 
time  of  their  release,  after  deducting  the  cost  of  their  mainte- 
nance. 

Art.  7.  The  govemmemt  into  whose  hands  prisoners  of  war 
have  fallen  is  bound  to  maintain  them.  Failing  a  special  agree- 
ment between  the  belligerents,  prisoners  of  war  shall  be  treated  as 
regards  food,  quarters,  and  clothing,  on  the  same  footing  as  the 
troops  of  the  government  which  has  captured  them. 

Art.  8.  Prisoners  of  war  shall  be  subject  to  the  laws,  regula- 
tions, and  orders  in  force  in  the  army  of  the  state  into  whose 
hands  they  have  fallen.    Any  act  of  insurbordination  warrants 
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tJie  adoption,  as  regards  them,  of  snch  measures  of  severity  as 
may  be  necessary.  Escaped  prisoners,  recaptured  before  they  have 
succeeded  in  rejoining  their  army,  or  before  quitting  the  territory 
occupied  by  the  army  that  captured  them,  are  liable  to  discipli- 
nary punishment  Prisoners  who,  after  succeeding  in  escaping, 
are  again  tak&i  prisoners^  are  mot  liable  to  any  punishment  for 
the  previous  flight. 

Art.  9.  Every  prisoner  of  war,  if  questioned,  is  bound  to  de- 
clare his  true  name  and  rank,  and  if  he  disregard  this  rule  he  is 
liable  to  a  curtailment  of  the  advantages  accorded  to  the  prison- 
ers of  war  of  his  class. 

Art.  10.  Prisoners  of  war  may  be  set  at  liberty  on  parole  if 
the  laws  of  their  country  authorize,  and,  in  such  a  case,  they  are 
bound,  on  their  personal  honor,  scrupulously  to  fulfill,  both  as 
regards  their  own  government  and  the  government  by  whom  they 
were  made  prisoners,  the  engagements  they  have  contracted.  In 
such  cases,  their  own  government  shall  not  require  of  nor  acc^t 
from  them  any  service  incompatible  with  the  parole  given. 

Art.  11.  A  prisoner  of  war  cannot  be  forced  to  accept  his 
liberty  on  parole;  similarly  the  hostile  government  is  not  obliged 
to  assent  to  the  prisoner's  request  to  be  ifet  at  liberty  on  parole. 

Art.  12.  Any  prisoner  of  war,  who  is  liberated  on  parole  and 
recaptured  bearing  arms  against  the  government  to  whom  he  had 
pledged  his  honor,  or  against  the  allies  of  that  government,  for- 
feits his  right  to  be  ^treated  as  a  prisoner  of  war,  and  can  be 
brought  before  the  Courts. 

Art.  13.  Individuals  who  follow  an  army  without  directly  be- 
longing to  it,  such  as  newspaper  correspondents  and  reporters, 
sutlers,  contractors,  who  fall  into  the  enemy's  hands,  and  whom 
the  latter  think  fit  to  detain,  have  a  right  to  be  treated  as  prison- 
ers of  war,  provided  they  can  produce  a  certificate  from  the  mili- 
tary authorities  of  the  army  they  were  accompanying. 

Art.  14.  A  Bureau  for  information  relative  to  prisoners  of 
war  is  instituted,  on  the  commencement  of  hostilities,  in  each  of 
the  belligerent  states,  and,  when  necessary,  in  the  neutral  coun- 
tries on  whose  territory  belligerents  have  been  received.  This 
Bureau  is  intended  to  answer  all  inquiries  about  prisoners  of  war, 
and  is  furnished  by  the  various  services  concerned  with  all  the 
necessary  information  to  enable  it  to  keep  an  individual  return 
for  each  prisoner  of  war.  It  is  kept  inf onned  of  internments  and 
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changes,  as  well  as  of  admissions  into  hospitals  and  deaths.  It  is 
also  the  duty  of  the  Information  Bureau  to  receive  and  collect  all 
objects  of  personal  use,  valuables,  letters,  etc.,  found  on  the  battle- 
fields or  left  by  prisoners  who  have  died  in  hospital  or  ambulance, 
and  to  transmit  them  to  those  interested. 

Art  15.  Relief  societies  for  prisoners  of  war,  which  are  regu- 
larly constituted  in  accordance  with  the  law  of  the  country  with 
the  object  of  serving  as  the  intermediary  for  charity,  diall  re- 
ceive from  the  belligerents  for  themselves  and  their  duly  accredit- 
ed agents  every  facility,  within  the  bounds  of  military  require- 
ments and  administrative  regulations,  for  the  efiFective  accom- 
plishment of  their  humane  task.  Delegates  of  these  societies  may 
be  admitted  to  the  places  of  internment  for  the  distribution  of 
relief,  as  also  to  the  halting  places  of  repatriated  prisoners,  if 
furnished  with  a  personal  permit  by  the  military  authorities,  and 
on  giving  an  engagement  in  writing  to  comply  with  all  their  reg- 
ulations for  order  and  police. 

Art.  16.  The  Information  Bureau  shall  have  the  privilege  of 
free  postage.  Letters,  money  orders  and  valuables,  as  well  as 
postal  parcels  destined  for  the  prisoners  of  war,  or  despatched  by 
them,  shall  be  free  of  all  postal  duties,  both  in  the  countries  of 
origin  and  destination,  as  well  as  in  those  they  pass  through.  Gifts 
and  relief  in  kind  for  prisoners  of  war  shall  be  admitted  free  of 
all  duties  of  entry  and  others,  as  well  as  of  payments  for  car- 
riage by  the  government  railways. 

Art.  17.  Officers  taken  prisoners  may  receive,  if  necessary,  the 
full  pay  allowed  them  in  this  position  by  their  country's  regula- 
tions, the  amount  to  be  repaid  by  their  government 

Art  18.  Prisoners  of  war  shall  enjoy  every  latitude  in  the 
exercise  ef  their  religion,  including  attendance  at  their  own 
church  services,  provided  only  they  comply  with  the  regulations 
for  order  and  police  issued  by  the  military  authorities. 

Art.  19.  The  wills  of  prisoners  of  war  are  received  or  drawn 
up  on  the  same  conditions  as  for  soldiers  of  the  national  army. 
The  same  rules  shall  be  observed  regarding  death  certificates,  as 
well  as  for  the  burial  of  prisoners  of  war,  due  regard  being  paid 
to  their  grade  and  rank. 

Art.  20.  After  the  conclusion  of  peace  the  repatriation  of  pris- 
oners of  war  shall  take  place  as  speedily  as  possible.    .    .    . 

Art.  29.    An  individual  can  only  be  considered  a  spy,  if,  act- 
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ing  clandestinely  or  on  false  pretenses,  he  obtains,  or  seeks  to 
obtain,  information  in  the  zone  of  operations  of  a  belUgerent, 
with  the  intention  of  communicating  it  to  the  hostile  party.  Thus, 
soldiers  not  in  disguise  who  have  penetrated  into  the  zone  of 
operations  of  a  hostile  army  to  obtain  information  are  not  con- 
sidered spies.  Similarly  the  following  are  not  considered  spies; 
soldiers  or  civilians,  carrying  out  their  mission  openly,  charg^ 
with  the  delivery  of  despatches  destined  either  for  their  own 
army  or  for  that  of  the  enemy.  To  this  class  belong  likewise 
individuals  sent  in  balloons  to  deliver  despatches,  and  generally 
to  maintain  communication  between  the  various  parts  of  an  army 
or  a  territory. 

Art.  30.  A  spy  taken  in  the  act  cannot  be  punished  witbout 
previous  trial. 

Art.  31.  A  spy  who,  after  rejoining  the  army  to  which  he  be- 
longs, is  subsequently  captured  by  the  enemy,  is  treated  as  a  pris- 
oner of  war,  and  incurs  no  responsibility  for  his  previous  acts 
of  espionage. 

PROVISIONS  OF  THE  HAGUE  CONFERENCE  IN  REGARD  TO  ARMISTIGB. 

Art.  36.  An  armistice  suspends  military  operations  by  mutual 
agreement  between  the  belligerent  parties.  If  its  duration  is  not 
fixed,  the  belligerent  parties  can  resume  operations  at  any  time, 
provided  always  the  enemy  is  warned  within  the  time  agreed 
upon,  in  accordance  with  the  terms  of  the  armistice. 

Art.  37.  An  armistice  may  be  general  or  local.  The  first  sus- 
pends all  military  operations  of  the  belligerent  states ;  the  second 
only  those  between  certain  fractions  of  the  belligerent  armies,  and 
in  a  fixed  radius. 

Art.  38.  An  armistice  must  be  notified  officially,  and  in  good 
time,  to  the  competent  authorities  and  the  troops.  Hostilities  are 
suspended  immediately  after  the  notification,  or  on  a  fixed  date. 

Art.  39.  It  is  for  »the  contracting  parties  to  settle  in  the  terms 
of  the  armistice  what  communications  may  be  held,  in  the  theater 
of  war,  with  the  population  and  with  each  other. 

Art.  40.  Any  serious  violation  of  the  armistice  by  one  of  the 
parties  gives  the  other  party  the  right  to  denounce  it,  and  even, 
in  case  of  urgency,  to  recommence  hostilities  at  once. 

Art.  41.  A  violation  of  the  terms  of  the  armistice  by  private 
individuals,  acting  on  their  own  initiative,  only  confers  the  right 
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of  demanding  the  punishment  of  the  offenders,  and,  if  necessary, 
indemnity  for  the  losses  sustained. 


PBOPBBTY  THAT  MAY  BE  SEIZED  ON  HIGH  SEAS.* 
THE  VENUS. 

8  Cranch,  253. 

Per  Curiam  t — The  great  question  involved  in  this,  and  many 
other  of  the  prize  cases  which  have  been  argued  is,  whether  the 
property  of  these  claimants  who  were  settled  in  Great  Britain, 
and  engaged  in  the  commerce  of  that  country,  shipped  before 
they  had  a  knowledge  of  the  war,  but  which  was  captured 
after  the  declaration  of  war  by  an  American  cruiser,  ought 
to  be  condemned  as  lawful  prize.  It  is  contended  by  the  captors 
that  as  these  claimants  had  gained  a  domicile  in  Qreat  Britain, 
and  continued  to  enjoy  it  up  to  the  time  when  war  was  declared, 
and  when  these  captures  were  made,  they  must  be  considered  as 
British  subjects,  in  reference  to  this  property,  and,  consequently, 
that  it  may  legally  be  seized  as  prize  of  war,  in  like  manner  as 
if  it  had  belonged  to  real  British  subjects.  But,  if  not  so,  it  is 
then  insisted  that  these  claimants  having,  after  their  naturaliza- 
tion in  the  United  States,  returned  to  Great  Britain,  the  country 
of  their  birth,  and  there  resettled  themselves,  they  became  rein- 
tegrated British  subjects,  and  ought  to  be  considered  by  this 
Court  in  the  same  light  as  if  they  had  never  emigrated.  On  the 
other  side  it  is  argued  that  American  citizens  settled  in  the  coun- 
try of  the  enemy,  as  these  persons  were,  at  the  time  war  was  de- 
clared, entitled  to  a  reasonable  time  to  elect,  after  they  knew  of 
the  war,  to  remain  there,  or  to  return  to  the  Unifted  States ;  and 
that,  until  such  an  election  was,  bona  fide  made,  the  Courts  of  this 
country  are  bound  to  consider  them  as  American  citizens,  and 
their  propenty  shipped  before  they  had  an  opportunity  to  make 
this  election,  as  being  protected  against  American  capture. 

There  being  no  dispute  as  to  the  facts  upon  which  the  domicile 
of  these  claimants  is  asserted,  the  questions  of  law  alone  remain  to 
be  considered.    They  are  two.   First,  By  what  means,  and  to  what 
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extent,  a  national  character  maj  be  impreased  upon  a  person,  dif- 
ferent from  that  which  permanent  allegiance  gives  himf  And 
secondly.  What  are  the  legal  consequences  to  which  this  acquired 
character  may  expose  him,  in  the  event  of  the  war  taking  place 
between  the  country  of  his  residence  and  that  of  his  birth,  or 
in  which  he  had  been  naturalized? 

1.  The  writers  upon  the  law  of  nations  distinguish  between  a 
temporary  residence  in  a  foreign  country,  for  a  special  purpose, 
and  a  residence  accompanied  with  an  intention  to  make  it  a  i>eF- 
manent  place  of  abode.  The  latter  is  styled  by  Yattel,  domicile, 
which  he  defines  to  be  ''a  habitation  fixed  in  any  place,  with  an 
intention  of  always  staying  there.''  Such  a  person,  says  this 
author,  becomes  a  member  of  the  new  society,  at  least  ss  a  perma- 
nent inhabitant,  and  is  a  kind  of  citizen  of  an  inferior  order  from 
the  native  citizens ;  but,  is  nevertheless,  united  and  subject  to  the 
society,  without  participating  in  all  its  advantages.  This  right 
of  domicile,  he  continues,  is  not  established,  unless  the  person 
makes  sufficiently  known  his  intention  of  fixing  there,  either 
tacitly  or  by  an  express  declaration.  Yatt,  pp.  92,  93.  Grotius 
nowhere  uses  the  word  domicile,  but  he  also  distinguishes  between 
those  who  stay  in  a  foreign  country  by  the  necessity  of  their  af- 
fairs, or  from  any  other  temporary  cause,  and  those  who  reside 
there  from  a  permanent  cause.  The  former  he  denominates 
strangers,  and  the  latter,  subjects;  and  it  will  presently  be  seen, 
by  a  reference  to  the  same  author,  what  different  consequences 
these  two  characters  draw  after  them. 

The  doctrine  of  the  prize  courts,  as  well  as  of  the  CJourts  of 
common  law,  in  England,  which,  it  was  hinted,  if  not  asserted,  in 
argument,  had  no  authority  of  universal  law  to  stand  upon,  is  the 
same  with  what  is  stated  by  the  above  writers;  except  that  it  is 
less  general,  and  confines  the  consequences  resulting  from  the 
acquired  character  to  the  property  of  those  persons  engaged  in 
the  commerce  of  the  country  in  which  they  reside. 

If  it  is  decided  ly  those  Courts,  that  whilst  an  Englishman  or 
a  neutral,  resides  in  a  hostile  country,  he  is  a  subject  of  that 
country,  and  is  to  be  considered  (even  by  his  own  native  country, 
in  the  former  case)  as  having  a  hostile  character  impressed  upon 
him. 

2.  The  question  is,  what  are  the  consequences  to  which  this 
acquired  domicile  may  legally  expose  the  person  entitled  to  it,  in 
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the  event  of  war  taking  place  between  the  government  under 
which  he  resides  and  that  to  which  he  owes  a  permanent  alle- 
giance t  A  neutral  in  his  situation,  if  he  should  engage  in  open 
hostilities  with  the  other  belligerent^  would  be  considered  and 
treated  as  an  enemy.  A  citizen  of  die  other  belligerent  could  not 
be  so  considered  because  he  could  not,  by  any  act  of  hostility, 
render  himself,  strictiy  speaking,  an  enemy,  contrary  to  his  per- 
manent allegiance.  But  although  he  cannot  be  considered  an 
enemy,  in  the  strict  sense  of  the  word,  yet  he  is  deemed  such, 
with  reference  to  the  seizure  of  so  much  of  his  property  concerned 
in  the  trade  of  the  enemy,  as  is  connected  with  his  residence.  It 
is  found  adhering  to  the  enemy.  He  is  himself  adhering  to  the 
enemy,  although  not  criminally  so,  unless  he  engages  in  acts  of 
hostility  against  his  native  country,  or,  probably,  refuses,  when 
required  by  his  country,  to  return.  The  same  rule,  as  to  prop- 
erty engaged  in  the  commerce  of  the  enemy,  applies  to  neutrals, 
and  for  the  same  reason.  The  converse  of  this  rule  inevitably  ap- 
plies to  the  subject  of  a  belligerent  state  domiciled  in  a  neutral 
country;  he  is  deemed  a  neutral  by  both  belligerents,  with  refer- 
ence to  the  trade  which  he  carries  on  with  the  adverse  belligerent^ 
and  with  all  the  rest  of  the  world. 


THE  YOUKO  JAOOB  AND  JOHANNA. 

1  Robinson's  Admiralty  Reports,  18. 

Thifr  was  the  case  of  a  small  fishing  vessel  taken  on  her  return 
from  the  Dogger  Bank  to  Holland. 

Sm  W.  Scott. — ^In  former  wars,  it  has  not  been  usual  to  make 
captures  of  these  small  fishing  vessels ;  but  this  rule  was  a  rule  of 
comity  only,  and  not  of  legal  decision;  it  has  prevailed  from 
views  of  mutual  accommodation  between  neighboring  countries, 
and  from  tenderness  to  a  poor  and  industrious  order  of  people. 
In  the  present  war  there  has,  I  presume,  been  sufficient  reason 
for  changing  this  mode  of  treatment;  and  as  they  are  brought 
before  me  for  my  judgment,  they  must  be  referred  to  the  general 
principles  of  this  Court;  they  fall  under  the  character  and  de- 
scription of  the  last  class  of  cases ;  that  is,  of  ships  constantly  and 
exclusively  employed  in  the  enemy's  trade. 
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But  it  has  been  argued  in  distinction  that  vessels  of  this  kind 
have  no  decisive  character  arising  from  destination,  or  from  the 
port  of  their  return;  they  come,  it  is  said,  frequently  to  this 
country,  and  resort  indifferently  to  any  port  that  will  aflford  them 
a  market.  When  a  case  shall  occur  of  a  vessel  so  destined,  oc- 
casionally, to  the  ports  of  this  country,  it  will  be  time  enough  to 
consider  by  what  rule  it  is  to  be  governed ;  but  all  the  facts  of 
this  case  point  so  entirely  to  Holland  that  I  have  no  hesitation  in 
pronouncing  that  it  falls  under  the  authority  of  the  principles 
which  I  have  laid  down  in  the  late  class;  and  is  therefore  sub- 
ject to  condemnation. 

It  is  a  further  satisfaction  to  me,  in  giving  this  judgment,  to 
observe  that  the  faots  also  bear  strong  marks  of  a  false  and 
fraudulent  transaction. 

THE  PAQUETE  HABANA« 

175  U.  S.  677. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  Court 

These  are  two  appeals  from  decrees  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  Florida,  condeoto- 
ing  two  fishing  vessels  and  their  cargoes  as  a  prize  of  war. 

Each  vessel  was  a  fishing  smack,  running  in  and  out  of  Havana, 
and  regularly  engaged  in  fishing  on  the  coast  of  Cuba;  sailed 
under  the  English  flag;  was  owned  by  a  Spanish  subject  of  Cuban 
birth,  living  in  the  city  of  Havana;  was  commanded  by  a  sub- 
ject of  Spain,  also  residing  in  Havana;  and  her  master  and  crew 
had  no  interest  in  the  vessel,  but  were  entitled  to  shares,  amount- 
ing in  all  to  two-thirds  of  her  catch,  the  other  third  belonging  to 
her  owner.  Her  cargo  consisted  of  fresh  fish,  caught  by  her  crew 
from  the  sea,  put  on  board  as  they  were  caught,  and  kept  and 
sold  alive.  Until  stopped  by  the  blockading  squadron,  she  had 
no  knowledge  of  the  existence  of  the  war,  or  of  any  blockade.  She 
had  no  arms  or  ammunition  on  board,  and  made  no  attempt  to 
run  the  blockade  after  she  knew  of  its  existence,  nor  any  resist- 
ance at  the  time  of  the  capture. 

The  Paquete  Habana  was  a  sloop,  43  feet  long  on  the  keel,  and 
of  25  tons  burden,  and  had  a  crew  of  three  Cubans,  including 
the  master,  who  had  a  fishing  license  from  the  Spanish  (Jovem- 
ment,  and  no  other  commission  or  license.     She  left  Havana, 


Digitized  by 


Google 


WAR  DBFINBSD  AND  CLAflSIFIEID  225 

March  25,  1898;  sailed  along  the  codst  of  Cuba  to  Cape  San  An- 
tonio at  the  western  end  of  the  island,  and  there  fished  for  twenty- 
five  days,  lying  between  the  reefis  oflf  the  cape,  within  the  terri- 
torial waters  of  Spain ;  and  then  started  back  for  Havana,  with  a 
cargo  of  about  40  quintals  of  live  fish.  On  April  25,  1898,  about 
two  miles  off  Mariel,  and  eleven  miles  from  Havana,  she  was 
captured  by  the  United  States  gunboat  Castine. 

The  Lola  was  a  schooner,  51  feet  long  on  the  keel,  and  of  35 
tons  burden,  and  had  a  crew  of  six  Cubans,  including  the  master, 
and  no  commission  or  license.  She  left  Havana  April  11,  1898, 
and  proceeded  to  Campeachy  Sound  off  Yucatan,  fished  there 
eight  days,  and  started  back  for  Havana  with  a  cargo  of  about 
10,000  pounds  of  live  fish.  On  April  26,  1898,  near  Havana,  she 
was  stopped  by  the  United  States  steamship  Cincinnati,  and  was 
warned  not  to  go  into  Havana,  but  was  told  that  she  would  be 
allowed  to  land  at  Bahia  Honda.  She  then  changed  her  course, 
and  put  for  Bahia  Honda,  but  on  the  next  morning,  when  near 
the  port,  was  captured  by  the  United  States  steamdiip  Dolphin. 

Both  the  fishing  vessels  were  brought  by  their  captors  into  Key 
West.  A  libel  for  the  condemnation  of  each  vessel  and  her  cargo 
as  a  prize  of  war  was  there  filed  on  April  27,  1898 ;  a  claim  was 
interposed  by  her  master  on  behalf  of  himself  and  the  other  mem- 
bers of  the  crew,  and  of  her  owner;  evidence  was  taken,  showing 
the  facts  above  stated;  and  on  May  30,  1898,  a  final  decree  of 
condemnation  and  sale  was  entered,  ^'the  Court  not  being  satis- 
fied that  as  a  matter  of  law,  without  any  ordinance,  treaty  or 
proclamation,  fishing  vessels  of  this  class  are  exempt  from  seiz- 
ure." 

Each  vessel  was  thereupon  sold  at  auction ;  the  Paquete  Habana 
for  the  sum  of  $490 ;  and  the  Lola  for  the  sum  of  $800.  There  was 
no  other  evidence  in  the  record  of  the  value  of  either  vessel  or  of 
her  cargo. 

It  has  been  sruggested,  in  behalf  of  the  United  States,  that  this 
court  has  no  jurisdiction  to  hear  and  determine  these  appeals, 
because  the  matter  in  dispute  in  either  case  does  not  exceed  the 
sum  or  value  of  $2,000,  and  the  District  Judge  has  not  certified 
that  the  adjudication  involves  a  question  of  general  importance. 

The  intention  of  Congress,  by  the  act  of  1891,  to  make  the  na- 
ture of  the  case,  and  not  the  amount  in  dispute,  the  test  of  the 
appellate  jurisdiction  of  this  court  from  the  District  and  Circuit 
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ConiitB,  dearly  appears  upon  examination  of  the  leading  pro- 
vision of  the  act. 

We  are  then  brought  to  the  consideration  of  Ihe  questian 
whether,  upon  the  facts  appearing  in  these  records,  the  fishing 
smacks  were  subject  to  capture  by  the  armed  vessels  of  the  United 
States  during  the  recent  war  with  Spain. 

By  an  ancient  tuage  among  civilized  nations,  beginning  cen- 
turies ago,  and  gradually  ripening  into  a  rule  of  intematiowd 
law,  coast  fishing  vessels,  pursuing  their  vocation  of  catching  and 
bringing  in  fresh  fish,  have  been  recognized  as  exempt,  with  their 
cargoes  and  crews,  from  capture  as  prize  of  war. 

This  doctrine,  however,  has  been  earnestly  contested  at  the  bar; 
and  no  complete  collection  of  the  instances  illustrating  it  is  to  be 
found,  so  far  as  we  are  aware,  in  a  single  published  woi^  al- 
though many  are  referred  to  and  discussed  by  the  writers  on  in- 
temational  law,  notably  in  2  Ortolan,  Regies  Internationales  et 
Diplomatic  de  la  mer  (4th  ed.)  lib.  3,  c.  2,  pp.  51-56;  in  4  Oalvo, 
Droit  International  (5th  ed.),  sections  2367-2373;  in  De  Boeck, 
Propriete  Privee  Ennemie  sous  PaviUon  Ennemi,  sections  191* 
196;  and  in  Hall,  Intemaitional  Law  (4th  ed.),  sec.  148.  It  is 
therefore  worth  the  while  to  trace  the  history  of  the  rule,  from 
the  earliest  accessible  sources,  through  the  increasing  recognition 
of  it,  with  occasional  setbacks,  to  what  we  may  now  jusdy  con- 
sider as  its  final  establishment  in  our  own  country  and  generally 
throughout  the  civilized  world. 

The  earliest  acts  of  any  government  on  the  sabject  mentioned 
in  the  books,  either  emanated  from,  or  were  approved  by,  a  King 
of  England. 

In  1403  and  1406,  Henry  IV.  issnied  orders  to  his  admirals  and 
other  officers,  entitled  **  Concerning  Safety  for  Fishermen — ^De 
Securitate  pro  Piscatoribus.*'  By  an  order  of  October  26,  1403, 
reciting  that  it  was  made  pursuant  to  a  treaty  between  himself 
and  the  King  of  France;  and  for  the  greater  safety  of  the  fisher- 
men  of  either  country,  and  so  that  they  could  be,  and  carry  on 
their  industry,  the  more  safely  on  the  sea,  and  deal  with  each 
other  in  peace;  and  that  the  French  King  had  consented  that 
English  fishermen  should  be  treated  likewise ;  it  was  ordained  that 
French  fishermen  might,  during  the  then  pending  season  for  the 
hiring  fishery,  safely  fish  for  herrings  and  all  other  fish,  from 
the  harbor  of  Oravelines  and  the  island  of  Thanet  to  the  mouth 
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of  the  Seine  and  the  harbor  of  Hautoune.  And  by  an  order  of 
October  5,  1406,  he  took  into  his  safe  conduct,  and  under  his 
special  protection,  guardianship  and  defense,  all  and  singular, 
the  fishermen  of  France,  Flanders  and  Brittany,  with  their  fish- 
ing vessels  and  boats,  everywhere  on  the  sea,  through  and  within 
his  dominions,  jurisdictions  and  territories,  in  regard  to  their 
fishery,  while  sailing,  coming  and  going,  and,  at  their  pleasure, 
freely  and  lawfully  fishing,  delaying  or  proceeding,  and  return- 
ing homeward  with  their  catch  of  fish,  without  any  molestation  or 
hindrance  whatever ;  and  ako  their  fish,  nets,  and  other  property 
and  goods  soever ;  and  it  was  therefore  ordered  that  such  fisher- 
men should  not  be  interfered  with,  provided  they  should  comport 
themselves  well  and  properly,  and  should  not,  by  color  of  these 
presents,  do  or  attempt,  anything  that  could  prejudice  the  King, 
or  his  kingdom  of  England,  or  his  subjects. — 8  Eymer's  Foedera, 
336-451. 

The  treaty  made  October  2, 1521,  between  the  Emperor  Charles 
v.  and  Francis  I.  of  France,  through  their  ambaasadors,  recited 
that  a  great  and  fierce  war  had  arisen  between  them,  because  of 
which  there  had  been,  both  by  land  and  by  sea,  frequent  depreda- 
tions and  incursions  on  either  side,  <to  the  grave  detriment  and 
intolerable  injury  of  the  innocent  subjects  of  each;  and  that  a 
suitable  time  for  the  herring  fishery  was  at  hand,  and,  by  reason 
of  the  sea  being  beset  by  the  enemy,  the  fishermen  did  not  dare  to 
go  out,  whereby  rthe  subject  of  their  industry,  bestowed  by  heaven 
to  aDay  the  hunger  of  the  poor,  would  wholly  fail  for  the  year, 
unless  it  were  otherwise  provided — quo  fit,  ut  piscaturae  com- 
moditas  ad  pauperum  levandam  famem  a  coelesti  numine  con- 
cessa,  cessare  hoc  anno  omnino  debeat,  nisi  aliter  provideature. 
And  it  was  thei^fore  agreed  that  the  subjects  of  each  sovereign, 
fishing  in  the  sea,  or  exercising  the  calling  of  fishermen,  could 
and  might,  until  the  end  of  next  January,  without  incurring  any 
attack,  depredation,  molestation,  trouble  or  hindrance  soever, 
safely  and  freely,  ever3rwhere  in  the  sea,  take  herrings  and  every 
other  kind  of  fish,  the  existing  war  by  land  and  sea  notwithstand- 
ing; and  further,  that,  during  the  time  aforesaid,  no  subject  of 
either  sovereign  should  commit,  or  attempt  or  presume  to  commit, 
any  depredation,  force,  violence,  molestation  or  vexation,  to  or 
upon  such  fishermen,  or  their  vessels,  supplies,  equipments,  nets 
-^rd  fish,  or  other  goods  soever  truly  appertaining  to  fishing.    The 
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treatty  was  made  at  Calais,  then  an  English  possession.  It  recites 
that  the  ambassadors  of  the  two  sovereigns  met  there  at  the 
earnest  request  of  Henry  VIII.,  and  with  his  countenance,  and  in 
the  presence  of  Cardinal  Wolsey,  his  chancellor  and  representa- 
tive. And  towards  the  end  of  the  treaty  it  is  agreed  diat  the  said 
King  and  his  said  representative,  "by  whose  means  the  treaty 
stands  concluded,  shall  be  conservators  of  the  agreements  therein, 
as  if  thereto  by  both  parties  elected  and  chosen.'*  4  Dumont, 
Corps  Diplomadque,  pt.  I,  pp.  352,  353. 

The  herring  fishery  was  permitted,  in  time  of  war,  by  French 
and  Dutch  edicts  in  1536.  Bynkershoek,  Quaestiones  Juris  Pub- 
licae,  lib.  I,  c.  3 ;  I  Emergion  des  Assurances,  c.  4,  sec  9 ;  c  12, 
sec.  19,  sec.  8. 

France,  from  remote  times,  set  the  example  of  alleviating  the 
evils  of  war  in  favor  of  all  coast  fishermen.  In  the  compilation 
entitled  Us  et  Coutumes  de  la  Mer,  published  by  Cleirac  in  1661, 
and  in  the  third  part  thereof,  containing  "Maritime  or  Admiralty 
Jurisdiction — ^la  Jurisdiction  de  la  Marine  ou  d'Admiraute — as 
well  in  time  of  peace  as  in  time  of  war,"  article  80  is  as  follows: 
'*The  admiral  may  in  time  of  war  accord  fishing  truces — tr^nres 
pescheresses — ^to  the  enemy  and  to  his  subjects ;  provided  that  the 
enemy  will  likewise  accord  them  to  Frenchmen.*'  Cleirac,  544. 
Under  this  article,  reference  is  made  to  articles  49  and  79,  re- 
spectively, of  the  French  ordinances  concerning  the  Admiralty 
in  1543  and  1584,  of  which  it  is  but  a  reproduction.  4  Pardessus, 
Colection  de  Lois  Maritimes,  319;  2  Ortolan,  51.  And  Cleirac 
adds,  in  a  note,  this  quotation  from  Froissart's  Chronicles: 
"Fishermen  on  the  sea,  whatever  war  there  were  in  France  and 
England,  never  did  harm  to  one  another;  so  they  are  friends,  and 
help  one  another  at  need — ^Pescheurs  sur  mer,  quelque  guerre  qui 
soit  en  France  et  Angleterre,  jamais  ne  se  firent  mal  Pun  k 
Tautre;  ain^ois  sont  amis,  et  s 'ay dent  Tun  k  I'autre  au  besoin." 

The  same  custom  would  seem  to  have  prevailed  in  France  until 
towards  the  end  of  the  seventeenth  century.  For  example,  in 
1675,  Louis  XrV  and  the  States  General  of  Holland,  by  mutual 
agreement,  granted  to  Dutch  and  French  fishermen  the  liberty, 
undisturbed  by  their  vessels  of  war,  of  fishing  along  the  coasts  of 
France,  Holland  and  England.  D  'Hauterive  et  De  Cussy,  Traites 
de  Commerce,  pt.  I,  vol.  2,  p.  278.  But  by  the  ordinances  of  1681 
and  1692  the  practice  was  discontinued^  because,  Valin  says,  of 


Digitized  by 


Google 


WAR  DEFINM)  AND  CLA8SIFIBD  229 

the  faithless  conduct  of  the  enemies  of  Prance,  who,  abusing  the 
good  faith  with  which  she  had  always  observed  the  treaties,  habit- 
ually carried  off  her  fishermen,  while  their  own  fished  in  safety. 
2  Valin  sur  TOrdonnance  de  la  Marine  (1776),  689,  690j  2  Orto- 
lan, 52 ;  Du  Boeck,  sec  192. 

The  doctrine  which  exempts  coast  fishermen  with  their  vessels 
and  cargoes  from  capture  as  prize  of  war  has  been  familiar  to 
the  United  States  from  the  time  of  the  War  of  Independence. 

On  June  5, 1779,  Louis  XVI.,  our  ally  in  that  war,  addressed  a 
letter  to  his  admiral,  informing  him  that  the  wish  he  had  always 
had  of  alleviating,  as  far  as  he  could,  the  hardships  of  war,  had 
directed  his  attention  to  that  class  of  his  subjects  which  devoted 
itself  to  the  trade  of  fishing,  and  had  no  other  means  of  liveli- 
hood ;  that  he  had  thought  that  the  example  which  he  should  give 
to  his  enemies,  and  which  could  have  no  other  source  than  the 
sentiments  of  humanity  which  inspired  him,  would  determine 
them  to  allow  to  fishermen  the  same  facilities  which  he  should 
consent  to  grant;  and  that  he  had  therefore  given  orders  to  the 
commanders  of  all  his  ships  not  to  disturb  English  fishermen,  nor 
to  arrest  their  vessels  laden  with  fresh  fish,  even  if  not  caught  by 
those  vessels ;  provided  they  had  no  offensive  arms,  and  were  not 
proved  to  have  made  any  signals  creating  a  suspicion  of  intelli- 
gence  with  the  enemy ;  and  the  admiral  was  directed  to  communi- 
cate the  King's  intentions  to  all  officers  under  his  control.  By  a 
royal  order  in  council  of  November  6,  1780,  the  former  orders 
were  confirmed;  and  the  capture  and  ransom,  by  a  French 
cruiser,  of  the  John  and  Sarah,  an  English  vessel,  coming  from 
Holland,  laden  with  fresh  fish,  were  pronounced  to  be  illegal.  2 
Code  des  Prises  (ed.  1784),  721,  901,  903. 

Among  the  standing  orders  made  by  Sir.  James  Marriott,  Judge 
of  the  English  High  Court  of  Admiralty,  was  one  of  April  11, 
1780,  by  which  it  was  ''ordered,  thatt  all  causes  of  prize  of  fishing 
boats  or  vessels  taken  from  the  enemy  may  be  consolidated  in 
one  monition,  and  one  sentence  or  interlocutory,  if  under  fifty 
tons  burden,  and  not  more  than  six  in  number."  Marriott's 
Formulary,  4.  But  by  the  statements  of  his  successor,  and  of 
both  French  and  English  writers,  it  appears  that  England,  as 
well  as  France,  during  the  American  Revolutionary  War,  ab- 
stained from  interfering  with  the  coast  fisheries.  The  Young 
Jacob  and  Johanna,  I.  G.  Bob.  20;  2  Ortolan,  53;  Hall,  sec.  148. 


Digitized  by 


Google 


FUBUC  INTERNATIONAL  LAW 

Dana,  in  a  note  to  his  edition  of  Wheaton'a  International  Law, 
says:  ''In  many  treaties  and  decrees,  fishermen  catching  fish  as 
an  article  of  food  are  added  to  the  class  of  peraons  whose  occupa- 
tion is  not  to  be  disturbed  in  war."  Wheaton's  International 
Law  (8th  ed),  sec  345,  note  168. 

Since  the  United  States  became  a  nation,  the  only  serious  inter- 
ruptions, so  far  as  we  are  informed,  of  the  general  recognition  of 
the  exemption  of  coast  fishing  vessels  from  hostile  capture,  arose 
out  of  the  mutual  suspicions  and  recriminations  of  England  and 
France  during  the  wars  of  the  French  RevolutioiL 

In  the  first  years  of  those  wars^  England  having  authorized  the 
capture  of  French  fishermen,  a  decree  of  the  French  National 
Convention  of  October  2,  1793,  directed  the  executive  power  **to 
protest  against  this  conduct,  theretofore  ¥rithout  example;  to  re- 
claim the  fishing  beats  seized ;  and,  in  case  of  refusal,  to  resort  to 
reprisals."  But  in  July,  1796,  the  Committee  of  Public  Safety 
ordered  the  release  of  English  fishermen  seized  under  the  former 
decree,  '*not  considering  them  as  prisoners  of  war."  La  Nostra 
Segnora  de  la  Piedad  (1801)  cited  below;  2  De  Cussy,  Droit 
Maritime,  164,  165;  I  Mass6,  Droit  Commercial  (2d  ed.),  266, 
267. 

On  January  24,  1798,  the  English  Gtovemment,  by  express  or^ 
der,  instructed  the  commanders  of  its  ships  to  seize  French  and 
Dutch  fishermen  with  their  boats.  6  Martens,  B6cueil  des  Traitea 
(2d  ed.),  505;  6  Schoell,  Histoire  des  Trakes,  119;  2  Ortolan,  53. 
After  the  promulgation  of  that  order.  Lord  Stowell  (then  Sir 
William  Scott)  in  the  High  Court  of  Admiralty  of  England  con- 
demned small  Dutch  fishing  vessels  as  prize  of  war.  In  one  case, 
the  capture  was  in  April,  1798,  and  the  decree  was  made  Novem- 
ber 13,  1798.  The  YouAg  Jacob  and  Johanna,  I  C.  Bob.  20.  In 
another  case,  the  decree  was  made  August  23, 1799.  The  Noydt 
Gedacht,  2  C.  Rob.  137,  note. 

For  the  year  1800,  the  orders  of  the  English  and  French  gov- 
ernments and  the  correspondence  between  them  may  be  found  in 
books  already  referred  to.  6  Martens,  503-512;  6  Schoell,  118- 
120 ;  2  Ortolan,  53,  54.  The  doings  for  that  year  may  be  summed 
up  as  follows :  On  March  27,  1800,  the  French  government,  un- 
willing rto  resort  to  reprisals,  re-enacted  the  orders  given  by  Louis 
XVI.  in  1780,  above  mentioned,  prohibiting  any  seizure  by  the 
French  ships  of  English  fishermen,  unless  armed,  or  proved  to 
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have  made  fidgnak  to  the  enemy.  On  May  30,  1880,  the  English 
government,  having  received  notice  of  that  action  of  the  French 
government,  revoked  its  order  of  January  24,  1798.  But,  soon 
afterwards,  the  English  government  complained  that  French  fish- 
ing boats  had  been  made  into  fire  boats  at  Flushing,  as  well  as 
that  the  French  government  had  impressed,  and  had  sent  to  Brest, 
to  serve  in  its  flotilla,  French  fishermen  and  their  boats,  even 
those  whom  the  English  hafi  released  on  condition  of  their  not 
serving;  and  on  January  21,  1801,  summarily  revoked  its  last 
order  of  January  24,  1798.  On  February  16,  1801,  Napoleon 
Bonaparte,  then  First  Consul,  directed  the  French  commissioner 
at  London  to  return  at  once  to  France,  first  declaring  to  the  Eng- 
lish government  that  its  conduct,  ''contrary  to  all  the  usages  of 
civilized  nations,  and  to  the  common  law  which  governs  them, 
even  in  time  of  war,  gave  to  the  existing  war  a  character  of  rage 
and  bitterness  which  destroyed  even  the  relations  usual  in  a  loyal 
war,"  and  "tended  only  to  ezasx>erate  the  two  nations,  and  to 
put  off  the  term  of  peace;"  and  that  the  French  government, 
having  always  made  if  a  maxim  to  alleviate  as  much  as  possible 
the  evils  of  war,  could  not  think,  on  its  part,  of  rendering 
wretched  fishermen  victims  of  a  prolongation  of  hoeptilities,  and 
would  abstain  from  all  reprisals." 

Wheaton,  in  his  digest  of  the  law  of  Maritime  Captures  and 
Prizes,  published  in  1815,  wrote :  ' '  It  has  been  usual  in  maritime 
wars  to  exempt  from  capture  fishing  boats  and  their  cargoes,  both 
from  views  of  mutual  accommodadon  between  neighboring 
countries,  and  from  tenderness  to  a  poor  and  industrious  order  of 
people.  This  custom,  so  honorable  to  the  humanity  of  civilized 
nations,  has  fallen  into  disuse;  and  it  is  remarkable  that  both 
France  and  England  mutually  reproach  each  other  with  that 
breach  of  good  faith  which  has  finally  abolished  it. ' '  Wheaton  on 
Captures,  c.  2,  sec.  18. 

This  statement  clearly  exhibits  Wheaton 's  opinion  that  the  cus- 
tom had  been  a  general  one,  aa  well  that  it  ought  to  remain  so. 
His  assumption  that  it  had  been  abolished  by  the  differences  be- 
tween France  and  England  at  the  close  of  the  last  century  was 
hardly  justified  by  the  state  of  things  when  he  wrote,  and  has 
nojt  since  been  borne  out. 

During  the  wars  of  the  French  Empire,  as  both  French  and 
English  wriiers  agree,  the  coast  fisheries  were  left  in  peace.    2 
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Ortolan,  54 ;  De  Boeck,  sec.  193 ;  Hall,  see.  148.  De  Boeck  quaint- 
ly  and  truly  adds,  ''and  the  incidents  of  1800  and  1801  had  no 
morrow — ^n'eurent  pas  de  lendemain." 

In  the  war  with  Mexico  in  1846,  the  United  States  recognized 
the  exemption  of  coast  fishing  boats  from  capture.  In  proof  of 
this,  counsel  have  referred  to  records  of  the  Navy  Departmenti 
which  this  court  is  clearly  authorized  to  consult  upon  such  a  ques- 
tion. Jones  V.  United  States,  137  U.  S.  202;  Underfaill  v.  Her- 
nandez,  168  U.  S.  250,  253. 

By  those  records  it  appears  that  Conmiodore  Conners,  com- 
manding the  Home  Squadron  blockading  the  east  coast  of  Mexico, 
on  May  14,  1846,  wrote  a  letter  from  the  ship  Cumberland,  ofi 
Brazos  Santiago,  near  the  southern  point  of  Texas,  to  Mr.  Ban- 
croft, the  Secretary  of  the  Navy,  enclosing  a  copy  of  the  eom- 
modore's  ''instructions  to  the  commanders  of  the  vessels  of  the 
Home  Squadron,  showing  the  principles  to  be  observed  in  the 
blockade  of  Mexican  ports,"  one  of  which  was  that  ''Mexican 
boats  engaged  in  fishing  on  any  part  of  the  coast  will  be  allowed 
to  pursue  their  labors  unmolested";  and  that  on  June  10,  1846, 
those  instructions  were  approved  by  the  Navy  Department,  of 
which  Mr.  Bancroft  was  still  the  head,  and  continued  to  be  until 
he  was  appointed  Minister  to  England  in  September  following. 
Although  Commodore  Conner's  instructions  and  the  Depart- 
ment's approval  thereof  do  not  appear  in  any  contemporary  pub- 
lication of  the  Qovemment,  they  evidently  became  generally 
known  at  the  time,  or  soon  after;  for  it  is  stated  in  several  trea- 
tises on  international  law  (beginning  with  Ortolan's  second  edi- 
tion, published  in  1853)  that  the  United  Slates  in  the  Mexican 
War  permitted  the  coast  fishermen  of  the  enemy  to  continue  the 
free  exercise  of  their  industry.  2  Ortolan  (2d  ed.)  49  note  (4th 
ed.) ;  55;  4  Calvo  (5th  ed.),  sec.  2372;  De  Boeck,  sec,  194;  Hall 
(4th  ed.),  sec.  148. 

Each  vessel  was  of  a  moderate  size,  such  as  is  not  unusual  m 
coast  fishing  smacks,  and  was  regularly  engaged  in  fishing  on 
the  coast  of  Cuba.  The  crew  of  each  were  few  in  number,  had  no 
interest  in  the  vessel,  and  received,  in  return  for  their  toil  and 
enterprise,  two-thirds  of  her  catch,  the  other  third  going  to  her 
owner  by  way  of  compensation  for  her  use.  Each  vessel  went  out 
from  Havana  to  her  fishing  ground,  and  was  captured  when  re- 
turning along  the  coast  of  Cuha.    The  cargo  of  each  consisted  of 
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fresh  fish,  caught  by  her  crew  from  the  sea,  and  kept  alive  on 
board.  Although  one  of  the  vessels  extended  her  fishing  trip 
across  the  Yucatan  Channel  and  fished  on  the  coast  of  Yucatan, 
we  cannot  doubt  that  each  was  engaged  in  the  coast  fishery,  and 
not  in  a  commercial  adventure,  within  the  rule  of  international 
law. 

The  two  vessels  and  their  cargoes  were  condemned  by  the  Dis- 
trict Court  as  prize  of  war;  the  vessels  were  sold  under  its  de- 
crees; and  it  does  not  appear  what  became  of  the  fresh  fish  of 
which  their  cargoes  consisted. 

Upon  the  facts  proved  in  either  case,  it  is  the  duty  of  tliis  court, 
sitting  as  the  highest  prize  court  of  the  United  States,  and  ad- 
ministering the  law  of  nations,  to  declare  and  adjudge  that  the 
capture  was  unlawful,  and  without  probable  cause;  and  it  is 
therefore  in  each  case, 

Ordered,  that  the  decree  of  the  District  Court  be  reversed,  and 
the  proceeds  of  the  sale  of  the  vessel,  together  with  the  proceeds  of 
any  sale  of  her  cargo  be  restored  to  the  claimant,  with  damages 
and  costs.* 


THE  SEA  UON. 

5  Wallace,  630. 


Mb.  Justice  Swayne  delivered  the  opinion  of  the  court 
The  vessel  and  cargo  were  captured  and  condemned  as  prize 
of  war.  The  appellants  seek  to  reverse  the  decree  upon  the 
ground  that  both  were  protected  by  a  license.  The  validity  and 
effect  of  the  alleged  license  is  the  main  question  to  be  considered. 
Brott  and  Davis  gave  their  aflSdavit  in  preparatorio.  They  in- 
sist upon  the  license,  and  allege  that  it  was  their  intention  to 
cause  the  vessel  and  cargo  to  be  taken  to  New  Orleans.  They  aver 
that  they  are  loyal  citizens,  and  that  no  enemy  of  the  United 
States  had  any  interest  in  the  vessel  or  cargo.  The  affidavit  is 
very  full  as  to  the  procuring  and  transmission  of  the  alleged 
license,  and  as  to  the  loading  of  the  vessel  at  Mobile  by  their 


*In  Prize  cases  in  XT.  8.  Courts,  the  decision  of  the  District  Court  is 
final  as  to  the  title  to  the  property  in  question,  so  that  a  reversal  on  appeal 
only  affects  the  proceeds  of  sale,  costs  and  damages. 
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agents;  but  is  wholly  silent  as  to  who  are  the  owners,  and  does 
not  allege  the  whole  or  any  pant  of  the  ownership  to  be  in  them- 
selves.  Under  the  circumstances,  this  omission  can  hardly  be 
deemed  accidental.  It  has  very  much  tiie  appearance  of  the  eau> 
tion  of  a  special  plea.  Netto  and  Yocum  were  also  examined  tii 
preparatorio. 

They  repeat  their  belief  as  to  the  ownership,  except  that  Netto 
states  the  turpentine  to  have  belonged  to  himself  and  the  crew. 
Netto  also  states,  that  after  tiiey  had  passed  Fort  Morgan,  Yocmn 
told  him  that  New  Orleans  was  tiieir  destination,  and  that  he 
would  have  obeyed  Yocum 's  order  to  take  the  vessel  there.  Yocum 
testifies  that  he  was  only  supercargo,  and  that  he  was  to  receive 
$500  for  his  services,  and  that  he  had  no  interest  in  the  proper^. 
He  said  further,  that  from  what  he  had  heard  Wome  say  in 
Mobile,  his  understanding  was,  that  the  vessel  and  cargo  be- 
longed to  Brott,  Davis  &  Shons,  and  Oliver  &  Worne.  His  in- 
structions were  to  proceed  to  the  mouth  of  the  Mississippi — 
thence  to  communicate  with  Brott,  Davis  ft  Shons,  and  to  await 
orders  from  them.  Hubbel,  one  of  the  passengers,  in  his  exami- 
naition  in  preparatorio,  says  that  the  clearance  was  taken  for 
Havana  as  a  blind  to  enable  the  vessel  to  get  away.  Yocum  told 
him  at  Mobile  that  she  was  going  to  New  Orleans.  As  evidence  of 
Yocum 's  intention  to  take  her  to  the  blockading  fleet,  he  says, 
that  when  she  started  the  wind  was  so  low  that  she  could  not 
make  more  than  two  miles  an  hour,  and  that  hence  it  was  difficult 
to  prevail  on  the  pilot  to  take  her  out 

In  regard  to  the  important  fact  last  mentioned  the  captain  and 
supercargo  are  wholly  silent. 

In  the  light  of  this  testimony,  it  is  difficult  to  resist  the  con- 
clusion that  the  vessel  left  Mobile,  with  alternative  purposes ;  one, 
if  possible  to  evade  the  blockading  fleet  and  make  Havana;  the 
other,  if  intercepted  and  seized,  to  set  up  the  license  and  insist 
upon  the  pretext,  that  she  was  proceeding,  under  its  authority,  in 
good  faith  to  New  Orleans.  As  we  shall  not  place  our  judgment 
upon  this  ground,  it  is  unnecessary  further  to  pursue  the  subject. 

The  license  relied  upon  is  as  follows: 

Custom  House,  New  Orleans, 
Collector's  Office,  February  16, 1863. 
The  United  States  military  and  other  authorities  at  New  Or- 
leans permit  cotton  to  be  received  here  from  beyond  the  United 


Digitized  by 


Google 


WAR  DIEZFINIID  AND  CLAdSIFIBD  235 

States  militaiy  lines,  and  such  cotton  is  exempt  from  seizure  or 
confiscation.  An  order  is  in  my  hands  from  Major-Qeneral  Banks 
approving  and  directing  this  policy.  The  only  condition  im- 
posed is  that  cotton  or  other  produce  must  not  be  bought  with 
specie. 

All  cotton  or  other  produce  brought  hither  from  the  Confed- 
erate lines  by  Brott,  Davis  ft  Shons  will  not  be  interfered  with 
in  any  manner,  and  they  can  ship  it  direct  to  any  foreign  or  do- 
mestic port. 

Gbobgb  S.  Dennison. 
Special  Agent  of  the  Treas.  Dep't  and  Acting  Collector  of 
Customs. 

Approved.    D.  O.  Fabbaqut,  Bear  AdmiraL 

The  effect  of  this  paper  depends  upon  (he  authority  under 
which  it  was  issued.  The  fifth  section  of  the  act  of  July  ISth, 
1861,  authorized  the  President  to  proclaim  any  state  or  part  of  a 
state  in  a  condition  of  insurrection,  and  it  declared,  that  there- 
upon all  commercial  intercourse  between  that  territory  and  the 
citizens  of  the  rest  of  the  United  States,  should  cease  and  be  un- 
lawful, so  long  as  the  condition  of  hostility  should  continue,  and 
that  all  goods  and  merchandise  coming  from  such  territory  into 
other  parts  of  the  United  States,  and  all  proceeding  to  such  ter- 
ritory by  land  or  water,  and  the  vessel  or  vehicle  convejring  them, 
or  convejring  persons  to  or  from  such  territory,  should  be  for- 
feited to  the  United  States:  ** Provided,  however,  That  the  Presi- 
dent may,  in  his  discretion  license  and  permit  commercial  inter- 
course with  any  such  part  of  said  state  or  section,  the  inhabitants 
of  which  are  so  declared  in  a  state  of  insurrection,  in  such  articles, 
and  for  such  time,  and  by  such  persons,  as  he,  in  his  discretion, 
may  think  most  conducive  to  the  public  interest;  and  such  inter- 
course, so  far  as  by  him  licensed,  AaU  be  conducted  and  carried 
on  only  in  pursuance  of  rules  and  regulations  prescribed  by  the 
Secretary  of  the  Treasury.  * ' 

There  is  no  other  statutory  provision  bearing  upon  the  sub« 
ject,  material  to  be  considered. 

On  the  16th  day  of  August,  1861,  the  President  issued  his 
proclamation  declaring  the  inhabitants  of  the  rebel  states,  in- 
cluding Alabama,  to  be  in  a  state  of  insurrection. 

On  the  28th  of  the  same  month  the  Secretary  of  the  Treasury, 
pursuant  to  the  provisions  referred  to,  issued  a  series  of  regula- 
tions upon  the  subject  of  commercial  intercourse  with  those  states. 
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These  regulations  continued  in  force  until  the  Slst  of  Maidi, 
1863,  when  a  new  series  were  issued  by  the  same  authority.  Tl» 
former  were  in  force  when  the  alleged  license  bears  date ;  the  lat- 
ter when  the  vessel  and  cargo  left  Mobile  and  when  they  were 
captured.  It  is  unnecessary  to  analyze  theuL  It  is  su£Qcient  to 
remark,  that  they  contain  nothing  which  affords  the  slightest 
pretext  for  issuing  such  a  paper.  It  is  in  conflict  with  the  rules 
and  requirements  contained  in  both  of  them.  It  finds  no  war- 
rant in  the  statute.  The  statute  prescribes  that  the  President 
shall  license  the  trade.  The  only  function  of  the  secretary  was 
to  establish  the  rules  by  which  it  should  be  regulated,  when  thns 
permitted.  The  order  of  Qeneral  Banks  is  not  produced.  If  it 
were  as  comprehensive  as  the  special  agent  assumed  it  to  be,  it 
covered  shipments  to  New  Orleans  from  'Wilmington,  Charleston, 
and  all  other  points  in  the  rebel  states.  It  embraced  merchandise, 
coming  alike  from  places  within,  and  places  beyond  his  military 
lines.  With  respect  to  the  latter  it  was  clearly  void.  The  Presi- 
dent only  could  grant  such  a  license.  Mobile  then  was  in  posses- 
sion of  the  enemy.  The  vessel  and  cargo  bore  the  stamp  of  the 
enemy  property.  The  paper  relied  upon  was  a  nullity,  and  gave 
them  no  protection.  They  were  as  much  liable  to  capture  and 
condemnation  as  any  other  vessel  or  cargo,  leaving  a  blockaded 
port  and  coming  within  reach  of  a  blockading  vessel 

The  decree  below  was  rightiy  rendered,  and  it  is 

Affirmed. 

THE  HOOP. 

1  Bohinson^s  Admiralty  Reports,  165. 

Sir  W.  Scott  : — This  is  the  case  of  a  ship  laden  with  flax,  mad- 
der, geneva  and  cheese,  and  bound  from  Rotterdam  ostensibly  to 
Bergen ;  but  she  was  in  truth  coming  to  a  British  port,  and  to6k 
a  destination  to  Bergen  to  deceive  French  cruisers;  and  as  the 
claim  discloses  (of  which  I  see  no  reason  to  doubt  the  truth)  the 
goods  were  to  be  imported  on  account  of  British  merchants,  being 
most  of  them  articles  of  considerable  use  in  the  manufacture  and 
commerce  of  this  country,  and  being  brought  under  an  assurance 
from  the  commissioners  of  the  customs  in  Scotiand  that  they 
might  be  lawfully  imported  without  any  license,  by  virtue  of  tiic 
statute  35  Geo.  3,  c.  15. 
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It  is  said  that  these  circumstances  compose  a  case  entitled  to 
great  indulgence ;  and  I  do  not  deny  it.  But  if  there  is  a  rule  of 
law  on  the  subject  binding  the  Court,  I  must  follow  where  that 
rule  leads  me;  though  it  leads  to  consequences  which  I  may 
privately  regret,  when  I  look  to  the  particular  intentions  of  the 
parties. 

In  my  opinion  there  exists  such  a  general  rule  in  the  maritime 
jurisprudence  of  this  country,  by  which  all  trading  with  the  pub- 
lic enemy,  unless  with  the  permission  of  the  sovereign,  is  inter- 
dicted. It  is  not  a  principle  peculiar  to  the  maritime  law  of  this 
country;  it  is  laid  down  by  Bynkershoek  as  an  universal  prin- 
ciple of  law — Ex  natura  belli  commercia  inter  hostes  cessare  non 
est  duhitandum,  Quamvis  nvUa  specialis  sit  commerciorum  pro- 
hibitio,  ipso  tamen  jure  belli  commercia  esse  vetita,  ipsae  indie- 
tiones  bellorum  satis  declarant,  etc.  He  proceeds  to  observe,  that 
the  interest  of  trade,  and  the  necessity  of  obtaining  certain  com- 
modities, have  sometimes  so  far  overpowered  this  rule,  that  differ- 
ent species  of  trafiSc  have  been  permitted,  prout  e  re  sua,  subti- 
torumque  su/yrum  esse  censent  prindpes.  But  it  is  in  all  cases  the 
act  and  permission  of  the  sovereign.  Wherever  this  is  permitted, 
it  is  a  suspension  of  the  state  of  war  quoad  hoc.  It  is,  as  he  ex- 
presses it,  pro  parte  sic  bellum,  pro  parte  pax  inter  subditos 
utriusque  priruiipis.  It  appears  from  these  pages  to  have  been 
the  law  of  Holland ;  Valin,  I.  iii.,  tit  6,  art.  3,  states  it  to  have 
been  the  law  of  France,  whether  the  trade  was  attempted  to  be 
carried  on  in  national  or  in  neutral  vessels  it  will  appear  from  a 
case  which  I  shall  have  occasion  to  mention  (The  Fortuna)  to 
have  been  the  law  of  Spain ;  and  it  may,  I  think,  without  rashness, 
be  affirmed  to  have  been  a  general  principle  of  law  in  most  of  the 
countries  of  Europe. 

By  the  law  and  constitution  of  this  country,  the  sovereign  alone 
has  the  power  of  declaring  war  and  peace — He  alone  therefore 
who  has  the  power  of  entirely  removing  the  state  of  war,  has  the 
power  of  removing  it  in  part,  by  permitting,  where  he  sees  proper, 
that  commercial  intercourse  which  is  a  partial  suspension  of  the 
war.  There  may  be  occasions  on  which  such  an  intercourse  may 
be  highly  expedient.  But  it  is  not  for  individuals  to  determine 
on  the  expediency  of  such  occasions  on  their  own  notions  of  com- 
merce, and  of  commerce  merely,  and  possibly  on  grounds  of 
private  advantage  not  very  reconcilable  with  the  general  interest 
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of  the  state.  It  is  for  the  state  alone,  on  more  enlarged  vierfs  of 
];>olicyy  and  of  all  circumstances  that  may  be  connected  with  such 
an  intercourse,  to  determine  when  it  shall  be  permitted,  and 
under  what  regulations.  In  my  opinion,  no  principle  ought  to  be 
held  more  sacred  than  that  this  intercourse  cannot  subsist  on  any 
other  footing  than  that  of  the  direct  permission  of  the  state.  Who 
can  be  insensible  to  the  consequences  that  might  follow,  if  eveiy 
person  in  time  of  war  had  a  right  to  carry  on  a  commercial  in- 
tercourse  with  the  enemy,  and  under  color  of  that,  had  the  means 
of  carrying  on  any  other  species  of  intercourse  he  might  think 
fitt  The  inconvenience  to  the  public  might  be  extreme;  and 
where  is  the  convenience  on  the  other  side,  that  the  merchant 
should  be  compelled  in  such  a  situation  of  the  two  countries  to 
carry  on  his  trade  between  them  (if  necessary)  under  the  eye  and 
control  of  the  government  charged  ¥rith  the  care  of  the  public 
safety  t 

Another  principle  of  law,  of  a  less  politic  nature,  but  equally 
general  in  its  reception  and  direct  in  its  application,  forbids  this 
sort  of  communication  as  fundamentally  inconsistent  ¥rith  the  re- 
lation at  that  time  existing  between  the  two  countries;  and  that 
is,  the  total  inability  to  sustain  any  contract  by  an  appeal  to  the 
tribunals  of  the  one  country  on  the  part  of  ttie  subjects  of  the 
other.  In  the  law  of  almost  every  country,  the  character  of  alien 
enemy  carries  with  it  a  disability  to  sue,  or  to  sustain  in  the 
language  of  the  civilians  a  persona  standi  in  judicio.  The  peculiar 
law  of  our  own  country  applies  this  principle  with  great  rigor. 
The  same  principle  is  received  in  our  courts  of  the  law  of  nations, 
they  are  so  far  British  courts,  that  no  man  can  sue  therein  who  is 
a  subject  of  the  enemy,  unless  under  particular  circumstances 
that  pro  hoc  vice  discharge  him  from  the  character  of  an  enemy; 
such  as  his  coming  under  a  flag  of  truce,  a  cartel,  a  pass,  or  some 
other  act  of  public  authority  that  puts  him  in  the  king's  peace 
pro  hoc  vice.  But  otherwise  he  is  totally  exlex;  even  in  the  case  of 
ransoms  which  were  contracts,  but  contracts  arising  ex  jure  belli, 
and  tolerated  as  such,  the  enemy  was  not  permitted  to  sue  in  his 
own  proper  person  for  the  payment  of  the  ransom  bill;  but  the 
payment  was  enforced  by  an  action  brought  by  the  imprisoned 
hostage  in  the  courts  of  his  own  country,  for  the  recovery  of  his 
freedom.  A  state  in  which  contracts  cannot  be  enforced,  cannot 
be  a  state  of  legal  commerce.    If  the  parties  who  are  to  contract 
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have  no  right  to  compel  the  performance  of  the  contract,  nor  even 
to  appear  in  a  court  of  justice  for  that  purpose,  can  there  be  a 
stronger  proof  that  the  law  imposes  a  legal  inability  to  contract  t 
To  such  transactions  it  gives  no  sanction;  they  have  no  legal 
existence;  and  the  whole  of  such  commerce  is  attempted  without 
its  protection  and  against  its  authority.  Bynkershoek  expresses 
himself  with  great  force  upon  this  argument  in  his  first  book, 
chapter  7,  where  he  lays  down  that  the  legality  of  commerce  and 
mutual  use  of  courts  of  justice  are  inseparable:  he  says,  that 
cases  of  commerce  are  undistinguishable  from  cases  of  any  other 
species  in  this  respect — Si  hosti  semel  permittas  actiones  exercere, 
difficile  est  distinguere  ex  qua  causa  oriantur,  nee  potui  animad- 
vertere  illam  distinctionem  unquan  usu  f  uisse  servatam. 

Upon  these  and  similar  grounds  it  has  been  the  established  rule 
of  the  law  of  this  Court,  confirmed  by  the  judgment  of  the  su- 
preme court,  that  a  trading  which  the  enemy,  except  under  a  royal 
license,  subjects  the  property  to  confiscation : — and  the  most  emi- 
nent persons  of  the  law  sitting  in  the  supreme  courts  have  uni- 
formly sustained  such  judgments. 

In  the  Bingendi  Jacob  1747,  Andreas  Laud  Master,  a  Swede, 
which  went  from  London  to  Bordeaux  in  ballast,  there  took  in 
seventy-one  tons  of  wine  for  Mr.  Minet,  Mr.  Challie,  and  Mr. 
Fetherstonhagh  to  be  delivered  at  Guernsey,  but  with  false  clear- 
ances at  Bordeaux  to  deceive  the  enemy — condemned  by  the 
Lords  of  Appeal  7th  of  February,  1750,  in  affirmance  of  the 
judgment  of  the  Admiralty. 

Li  the  Lady  Jane,  a  Hamburgh  ship  laden  at  Malaga  with 
mountain  wine— cargo  claimed  by  English  merchants,  as  the 
produce  of  goods  sent  to  Spain  before  the  war.  Condemned  13th 
April,  1749;  present  Lord  President,  Archbishop  of  York,  and 
Baron  Gerke. 

In  the  Deergarden  of  Stockholm — ^woolen  goods  shipped  os- 
tensibly to  Lisbon,  voyage  in  fact  to  the  enemy's  port  at  Bilboa, 
but  on  British  account    Cargo  condemned  15th  March,  1747. 

In  the  Elizabeth  of  Ostend — cargo  the  property  of  British 
subjects  coming  from  an  enemy's  port.  Condemned  27th  Janu- 
ary, 1749;  present,  Duke  of  Dorset,  Earl  of  Pembroke,  Bight 
Honorable  W.  Pitt,  Mr.  Justice  Dennison,  Mr.  Justice  Clive: 
held,  ''that  a  British  subject  cannot  trade  with  the  enemy,  but 
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that  the  only  punishment  which  the  Admiralty  can  inflict  wu 
confiscation  of  the  goods." 

In  the  William,  Lords,  Dec.  19th,  1795 ;  a  case  of  a  daim  of 
Messrs.  Munro,  Macfarlane  &  Co.,  of  Grenada,  for  a  quantity  of 
sugars  shipped  on  their  account  at  Guadaloupe  in  June,  1793. 

It  appeared  from  the  claimant's  affidavit,  that  for  some  yean 
prior  to  the  war  a  trade  had  been  carried  on  by  the  mendianti 
of  the  British  Islands,  supplying  <the  French  Islands  with  skves, 
on  credit,  to  receive  payment  in  sugars  of  the  ensuing  year.  That 
there  was,  on  that  account,  always  a  considerable  debt  due  to 
them  from  the  French  merchants.  That  the  sugar  in  question 
had  actually  been  received  at  Guadaloupe  by  the  agent  of  the 
claimants,  for  slaves  sold  on  their  account  prior  to  the  war. 

The  judgment  of  the  Vice-Admiralty  Court  of  St  Christopher, 
condemning  the  ship  and  cargo,  was  affirmed;  present,  Earl  of 
Mansfield,  President  of  the  Council;  Lord  St  Helens,  Sir  Ri<i- 
ard  Pepper  Arden,  Master  of  the  Rolls,  and  Sir  W.  Wynne. 

I  omit  many  other  cases  of  the  last  and  the  present  war, 
merely  on  this  ground,  that  the  rule  is  so  firmly  established,  that 
no  one  case  exists  which  has  been  permitted  to  contravene  it' 
For  I  take  upon  me  to  aver,  that  all  cases  of  this  kind  whidi 
have  come  before  that  tribunal  have  received  an  uniform  de- 
termination. The  cases  which  I  have  produced  prove  that  fte 
rule  has  been  rigidly  enforced: — ^where  acts  of  parliament  have 
on  different  occasions  been  made  to  relax  the  navigation  law  and 
other  revenue  acts ;  where  the  government  has  authorized,  under 
the  sanction  of  an  act  of  parliament,  a  homeward  trade  from  the 
enemy's  possessions,  but  has  not  specifically  protected  an  outward 
trade  to  the  same,  though  intimately  connected  with  that  home- 
ward trade,  and  almost  necessary  >to  its  existence ;  that  it  has  been 
enforced,  where  strong  claims  not  merely  of  convenience  but  of 
necessity  excused  it  on  behalf  of  the  individual ;  that  it  has  beai 
enforced  where  cargoes  have  been  laden  before  the  war,  but 
where  the  parties  have  not  used  all  possible  diligence  to  counter- 
mand the  voyage  after  first  notice  of  hostilities ;  and  that  it  has 
been  enforced  not  only  against  the  subjects  of  the  crown,  but 
likewise  against  those  of  its  allies  in  the  war,  upon  the  supposi- 
tion that  the  rule  was  founded  on  a  strong  and  universal  prin* 
ciple  which  allied  states  in  war  had  a  right  to  notice  and  apply 
mutually  to  each  other's  subjects.    Indeed  it  is  the  l^s  neeea- 
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fiary  to  produce  these  cases,  because  it  is  expressly  laid  down  by 
Lord  Mansfield,  as  I  understand  him,  that  such  is  the  maritime 
law  of  England;  and  he  who  for  so  long  a  time  assisted  at  the 
decisions  of  (that  court,  and  at  that  period,  could  hardly  have  been 
ignorant  of  the  rule  of  decision  on  this  important  subject;  though 
none  of  the  instances  which  I  happen  to  possess  prove  him  to 
have  been  personally  present  at  those  particular  judgments.  What 
is  meant  by  the  addition  ''but  this  does  not  extend  to  a  neutral 
vessel,"  it  is  extremely  difficult  to  conjecture,  because  no  man 
was  more  perfectly  apprised  that  the  neutral  bottom  gives,  in 
no  case,  any  sort  of  protection  to  a  cargo  that  is  otherwise  liable 
to  confiscation;  and  therefore  I  cannot  but  conclude,  that  the 
words  of  that  great  person  must  have  been  received  with  some 
slight  degree  of  misapprehension. 

What  the  common  law  of  England  may  be,  it  is  not  necessary, 
nor  perhaps  proper  for  me  to  inquire ;  but  it  is  difficult  to  con- 
ceive that  it  can  by  any  possibility  be  otherwise,  for  the  rule  in 
no  degree  arises  from  the  transaction  being  upon  the  water, 
merely  in  consequence  of  the  insular  situation  of  this  country. 
But  when  an  enemy  existed  in  the  other  part  of  the  island  (the 
only  instance  in  which  it  would  occur  upon  the  land)  it  appears, 
from  the  case  referred  to  by  that  noble  person,  to  have  been 
deemed  equally  criminal  in  the  jurisprudence  of  this  country. 

The  general  rule  of  law  being  in  my  apprehension  clear,  it  is 
only  to  be  inquired,  whether  there  are  any  distinctions  which 
take  this  case  out  of  the  application  T  And  I  need  not  add  that 
these  must  be  legal  distinctions,  and  not  such  as  present  mere 
considerations  of  indulgence  and  compassion — or  mere  consid- 
erations of  the  utility  of  the  particular  commerce;  for  to  these 
the  court  has  no  power  to  give  way.  A  reference  has  been  made 
to  the  statutes.  It  is  not  argued  that  the  statutes  will,  in  the 
just  apprehension  of  them,  authorize  such  a  trade,  but  they  might 
have  led  to  an  innocent  mistake  on  the  subject.  These  statutes, 
it  is  admitted,  were  made  to  apply  only  to  the  property  of  per- 
sons in  Holland,  while  hostilities  were  impending.  It  was  neces- 
sary that  some  provisions  should  be  made  for  the  security  of  the 
loyal  Dutchmen  who  might  migrate  to  this  country.  It  was  found 
necessary,  on  this  account,  to  relax  the  navigation  laws ;  and  for 
this  purpose  an  order  of  council  first  issued,  which  was  after- 
wards confirmed  by  these  acts,  as  necessary  to  support  the  order 
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and  protect  those  who  acted  under  it,  bat  merely  with  respect  to 
property  so  circumstanced.  These  were  mere  cnstom-honse  reg- 
ulations,  and  nothing  else;  and  it  is  impossible  to  entertain  a 
doubt  respecting  the  interpretation  of  theuL 

It  appears  that  these  parties  had  before  applied  to  the  oonndl 
for  special  orders,  and  had  always  obtained  them.  It  is  much  to 
be  regretted  that  th^  had  not  applied  again  to  the  same  source 
of  information :  instead  of  doing  so,  they  consulted  the  commis- 
sions of  the  customs,  very  proper  judges,  to  ascertain  what  goods 
might  be  imported  under  the  revenue  laws :  but  this  is  a  matter 
of  general  law,  on  which  they  are  not  the  persons  best  qualified 
to  give  information  or  advice.  The  intention  of  the  parties  mi^t 
be  perfectly  innocent;  but  there  is  stiU  the  fact  against  them 
of  that  actual  contravention  of  the  law,  which  no  innocence  of 
intention  can  do  away.  The  same  pleas  were  urged,  and  wiUi 
equal  reason,  for  Mr.  Escott,  and  in  many  other  cases :  but  it  has 
been  decided  by  a  court  which  has  much  greater  power  of  con- 
struction, that  such  pleas  could  not  be  sustained.  I  may  feel 
greatly  for  the  individuals  who,  I  have  reason  to  presume,  acted 
ignorantly  under  advice  that  they  thought  safe:  but  the  Court 
has  no  power  to  depart  from  the  law  which  has  been  laid  down; 
and  I  am  under  the  necessity  of  rejecting  the  daims. 

The  Court  directed  the  expenses  to  be  paid,  and  freight  and 
expenses  were  allowed  the  master  of  the  vessel 
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OF  THE  RIGHTS  AND  DUTIES  OF  NEUTRAL  STATES.* 
[Book  III,  Chapter  VII,  VaUeVs  Law  of  Nations.] 

OF  NEUTBALITY — ^AND  THB  PASSAGE  OF  TB00P8  THBOUGH  A  NEUTRAL 

OOUNTBT. 

Neutral  nations  are  those  who,  in  time  of  war,  do  not  take  any 
part  in  the  contest,  but  remain  common  friends  to  both  parties, 
without  favoring  the  arms  of  the  one  to  the  prejudice  of  the 
other.  Here  we  are  to  consider  the  obligations  and  rights  flowing 
from  neutrality. 

In  order  rightly  to  understand  this  question,  we  must  avoid 
confounding  what  may  lawfully  be  done  by  a  nation  that  is  free 
from  all  engagements,  with  what  she  may  do  if  she  expects  to  be 
treated  as  perfectly  neutral  in  a  war.  As  long  as  a  neutral  nation 
wishes  securely  to  enjoy  the  advantages  of  her  neutrality,  she 
must  in  all  things  show  a  strict  impartiality  towards  the  bellig- 
erent powers:  for,  should  she  favor  one  of  the  parties  to  the 
prejudice  of  the  other,  she  cannot  complain  of  being  treated  by 
him  as  an  adherent  and  confederate  of  his  enemy.  Her  neutrality 
would  be  a  fraudulent  neutrality,  of  which  no  nation  will  consent 
to  be  the  dupe.  It  is  sometimes  suffered  to  pass  unnoticed,  merely 
for  want  of  ability  to  resent  it;  we  choose  to  connive  at  it,  rather 
than  excite  a  more  powerful  opposition  against  us.  But  the 
present  question  is,  to  determine  what  may  lawfully  be  done,  not 
what  prudence  may  dictate  according  to  circumstances.  Let  us 
therefore  examine,  in  what  consists  that  impartiality  which  a  neu- 
tral nation  ought  to  observe. 

It  solely  relates  to  war,  and  includes  two  articles:  1.  To  give 
no  assistance  when  there  is  no  obligation  to  give  it — nor  volun- 
tarily to  furnish  troops,  arms,  ammunition,  or  anything  of  direct 
use  in  war.  I  do  not  say,  ''to  give  assistance  equally,**  but  "to 
give  no  assistance'*:  for  it  would  be  absurd  that  a  state  should 
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ai  one  wnd  the  same  time  assist  two  nations  at  war  with  each 
other;  and,  besides,  it  would  be  impossible  to  do  it  toith  equality. 
The  same  things,  the  like  number  of  troops,  the  like  quantity  of 
arms,  of  stores,  etc.,  furnished  in  different  circumstances,  are  no 
longer  equivalent  succors.  2.  In  whatever  does  not  relaie  to 
war,  a  neutral  and  impartial  nation  must  not  refuse  to  one  of  the 
parties,  on  account  of  his  present  quarrel,  what  she  grants  to 
the  other.  This  does  not  deprive  her  of  the  liberty  to  make  the 
advantage  of  the  state  stiU  serve  as  her  rule  of  conduct  in  her 
negotiations,  her  friendly  connections,  and  her  commerce.  When 
this  reason  indttces  her  to  give  preferences  in  things  which  are 
ever  at  the  free  disposal  of  the  possessor,  she  only  makes  use  of 
her  right,  and  is  not  chargeable  with  partiality.  But  to  refuse 
any  of  those  things  to  one  of  the  parties  purely  because  he  is  at 
war  with  the  other,  and  because  she  wishes  to  favor  the  latter, 
would  be  departing  from  the  line  of  strict  neutrality. 

I  have  said  that  a  neutral  state  ought  to  give  no  aasistauce  to 
either  of  the  parties,  when  ''under  no  obligation  to  give  it."  Thia 
restriction  is  necessary.  We  have  already  seen,  that  when  a 
sovereign  furnishes  the  moderate  succor  due  in  virtue  of  a  for- 
mer defensive  alliance,  he  does  not  become  an  associate  in  the 
war  (§  101).  He  may,  therefore,  fulfil  his  engagement,  and  yet 
observe  a  strict  neutrality.  Of  this,  Europe  affords  frequent  in- 
stances. 

When  a  war  breaks  out  between  two  nations,  all  other  states 
that  are  not  bound  by  treaties  are  free  to  remain  neuter;  and,  if 
either  of  the  belligerent  powers  attempted  to  force  them  to  a 
junction  with  him,  he  would  do  them  an  injury,  inasmuch  as  he 
would  be  guilty  of  an  infringement  on  their  independency  in  a 
very  essential  point.  To  themselves  alone  it  belongs  to  determine 
whether  any  reason  exists  to  induce  them  to  join  in  the  contest; 
and  there  are  two  points  which  claim  their  consideration:  1. 
The  justice  of  the^  cause.  If  that  be  evident,  injustice  is  not  to 
be  countenanced;  on  the  contrary,  it  is  generous  and  praise- 
worthy to  succor  oppressed  innocence,  when  we  possess  the  abil- 
ity. If  the  case  be  dubious,  the  other  nations  may  suspend  their 
judgment,  and  not  engage  in  a  foreign  quarreL  2.  When  con- 
vinced which  party  has  justice  on  his  side,  they  have  still  to  con- 
sider whether  it  be  for  the  advantage  of  the  state  to  concern 
themselves  in  this  affair,  and  to  embark  in  the  war. 
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A  nation  making  war,  or  preparing  'to  make  it,  often  proposes 
a  treaty  of  neutrality  to  a  state  of  which  she  entertains  suspicions. 
It  is  prudent  to  learn,  betimes  what  she  has  to  expect,  and  not 
to  run  the  risk  of  a  neighbor's  suddenly  joining  with  the  enemy 
in  the  heat  of  the  war.  In  every  case  where  neutrality  is  allow- 
able, it  is  also  allowable  to  bind  ourselves  to  it  by  treaty. 

Sometimes  even  necessity  renders  this  justifiable.  Thus,  al- 
though it  be  the  duty  of  all  nations  to  assist  oppressed  innocence 
(Book  II.  §4),  yet,  if  an  unjust  conqueror,  ready  to  invade  his 
neighbor's  possessions,  makes  me  an  offer  of  neutrality  when  he 
is  able  to  crush  me,  what  can  I  do  better  than  to  accept  itf  I 
yield  to  necessity;  and  my  inability  discharges  me  from  a  natural 
obligation.  The  same  inability  would  even  excuse  me  from  a 
perfect  obligation  contracted  by  an  alliance.  The  enemy  of  my 
ally  threatens  me  with  a  vast  superiority  of  force;  my  fate  is  in 
his  hand;  he  requires  me  to  renounce  the  liberty  of  furnishing 
any  assistance  against  him.  Necessity,  and  the  care  of  my  own 
safety,  absolve  me  from  my  engagements.  Thus  it  was  that 
Louis  the  Fourteenth  compelled  Victor  Amadeus,  duke  of  Savoy, 
to  quit  the  party  of  the  allies.  But,  then,  the  necessity  must  be 
very  urgent.  It  is  only  the  cowardly,  or  the  perfidious,  who  avail 
themselves  of  the  slightest  grounds  of  alarm,  to  violate  their  prom- 
ises and  desert  their  duty.  In  the  late  war,  the  king  of  Poland, 
elector  of  Saxony,  and  the  king  of  Sardinia,  firmly  held  out 
against  the  unfortunate  course  of  events,  and,  to  their  great 
honor,  could  not  be  brought  to  treat  without  the  concurrence  of 
their  allies. 

Another  reason  renders  these  treaties  of  neutrality  useful,  and 
even  necessary.  A  nation  that  wishes  to  secure  her  own  peace, 
when  the  flames  of  war  are  kindling  in  her  neighborhood,  cannot 
more  successfully  attain  that  object  than  by  concluding  treaties 
with  both  parties,  expressly  agreeing  what  each  may  do  or  re- 
quire in  virtue  of  the  neutrality.  This  is  a  sure  mode  to  pre- 
serve herself  in  peace,  and  to  obviate  all  disputes  and  cavils. 

Without  such  treaties,  it  is  to  be  feared  that  disputes  will  often 
arise  respecting  what  neutrality  does  or  does  not  allow.  This 
subject  presents  many  questions  which  authors  have  discussed 
with  great  heat,  and  which  have  given  rise  to  the  most  dangerous 
quarrels  between  nations.  Yet  the  law  of  nature  and  of  nations 
has  its  invariable  principles,  and  affords  rules  on  this  head,  as 
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well  as  on  the  others.  Some  things  also  have  grown  into  custom 
among  civilized  nations,  and  are  to  be  conformed  to  by  those  who 
would  not  incur  the  reproach  of  unjustly  breaking  the  peace. 
As  to  the  rules  of  the  natural  law  of  nations,  they  result  from  a 
just  combination  of  the  laws  of  war,  with  the  liberty,  the  safety, 
the  advantages,  the  commerce,  and  the  other  rights  of  neutral 
nations.  It  is  on  this  principle  that  we  shall  lay  down  the  fol- 
lowing rules : 

First,  no  aot  on  the  part  of  a  nation,  which  falls  within  the 
exercise  of  her  rights,  and  is  done  solely  with  a  view  to  her  own 
good,  without  partiality,  without  a  design  of  favoring  one  power 
to  the  prejudice  of  another — ^no  act  of  that  kind,  I  say,  can  in 
general  be  considered  es  contrary  to  neutrality ;  nor  does  it  be- 
come such,  except  on  particular  occasions,  when  it  cannot  take 
place  without  injury  to  one  of  the  parties,  who  has  then  a  par- 
ticular right  to  oppose  it.  Thus,  the  besieger  has  a  right  to  pro- 
hibit access  to  the  place  besieged  (see  §  117  in  the  sequel).  Ex- 
cept in  cases  of  this  nature,  shall  the  quarrels  of  others  deprive  me 
of  the  free  exercise  of  my  rights  in  the  pursuit  of  measures 
which  I  judge  advantageous  to  my  people!  Therefore,  when  it 
is  the  custom  of  a  nadon,  for  the  purpose  of  employing  and  train- 
ing her  subjects,  to  permit  levies  of  troops  in  favor  of  a  particular 
power  to  whom  she  thinks  proper  to  intrust  them — ^the  enemy  of 
that  power  cannot  look  upon  such  permissions  as  acts  of  hos- 
tility, unless  they  are  given  with  a  view  to  the  invasion  of  his 
territories,  or  the  support  of  an  odious  and  evidently  unjust 
cause.  He  cannot  even  demand,  as  matter  of  right,  that  the  like 
favor  be  granted  to  him — because  that  nation  may  have  reasons 
for  refusing  him,  which  do  not  hold  good  with  regard  to  his 
adversary;  and  it  belongs  to  that  nation  alone  to  judge  of  what 
best  suits  her  circumstances.  The  Switzers,  as  we  have  already 
observed,  grant  levies  of  troops  to  whom  they  please;  and  no 
power  has  hitherto  thought  fit  to  quarrel  with  them  on  tiiiat  head. 
It  must,  however,  be  owned,  that,  if  those  levies  were  consid- 
erable, and  constituted  the  principal  strength  of  my  enemy, 
while,  without  any  substantial  reason  being  alleged,  I  were  abso- 
lutely refused  all  levies  whatever — ^I  should  have  just  cause  to 
consider  that  nation  as  leagued  with  m^  enemy;  and,  in  this 
case,  the  care  of  my  own  safety  would  authorize  me  to  treat  her 
as  such. 
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The  case  is  the  same  with  respeot  to  money  which  a  nation 
may  have  been  accustomed  to  lend  out  at  interest.  If  the  sov- 
ereign, or  his  subjects,  lend  money  to  my  enemy  on  that  footing, 
and  refuse  it  to  me  because  they  have  not  the  same  confidence 
in  me,  this  is  no  breach  of  neutrality.  They  lodge  their  prop- 
erty where  they  think  it  safest  If  such  preference  be  not  founded 
on  good  reasons,  I  may  impute  it  to  ill-will  against  me,  or  to  a 
predilection  for  my  enemy.  Yet  if  I  should  make  it  a  pretense 
for  declaring  war,  both  the  true  principles  of  the  law  of  nations, 
and  the  general  custom  happily  established  in  Europe,  would 
join  in  condemning  me.  While  it  appears  that  this  nation  lends 
out  her  money  purely  for  the  sake  of  gaining  an  interest  upon 
it,  she  is  at  liberty  to  dispose  of  it  according  to  her  own  discre- 
tion; and  I  have  no  right  to  complain. 

But  if  the  loan  were  evidently  granted  for  the  purpose  of 
enabling  an  enemy  to  attack  me,  this  would  be  concurring  in  the 
war  against  me. 

If  the  troops,  above  alluded  ito,  were  furnished  to  my  enemy  by 
the  state  herself,  and  at  her  own  expense,  or  the  money  in  like 
manner  lent  by  the  state,  without  interest,  it  would  no  longer 
be  a  doubtful  question  whether  such  assistance  were  incompatible 
with  neutrality. 

Further,  it  may  be  affirmed  on  the  same  principles,  that  if  a 
nation  trades  in  arms,  timber  for  ship-building,  vessels,  and  war- 
like stores — ^I  cannot  take  it  amiss  that  she  sells  such  things  to 
my  enemy,  provided  sdie  does  not  refuse  to  sell  them  to  me  also 
at  a  reasonable  price.  She  carries  on  her  trade  without  any 
design  to  injure  me;  and  by  continuing  it  in  the  same  manner  as 
if  I  were  not  engaged  in  war,  she  gives  me  no  just  cause  of 
complaint 

In  what  I  have  said  above,  it  is  supposed  that  my  enemy  goes 
himself  to  a  neutral  country  to  make  his  purchases.  Let  us  now 
discuss  another  case — that  of  neutral  nations  resorting  to  my 
enemy's  country  for  commercial  purposes.  It  is  certain,  that,  as 
th^  have  no  part  in  my  quarrel,  they  are  under  no  obligation 
to  renounce  their  commerce  for  the  sake  of  avoiding  to  supply 
my  enemy  with  the  means  of  carrying  on  the  war  against  me. 
Should  they  affect  to  refuse  selling  me  a  single  article,  while  at 
the  same  time  they  take  pains  to  convey  an  abundant  supply  to 
my  enemy,  with  an  evident  intention  to  favor  him,  such  partial 
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eonduct  would  exclude  them  from  the  neutrality  tbey  enjoyed. 
But  if  they  only  continue  4heir  ctutomary  trade,  they  do  not 
thereby  declare  themselves  against  my  interest:  they  only  exer^ 
cise  a  right  which  they  are  under  no  obligation  of  sacrifidiig 
to  me. 

On  the  other  hand,  whenever  I  am  at  war  with  a  nation,  both 
my  safety  and  welfare  prompt  me  to  deprive  her,  as  far  as  pos- 
sible, of  everything  which  may  enable  her  to  resist  or  injure  me. 
In  this  instance,  the  law  of  necessity  exerts  its- full  force.  If 
that  law  warrants  me,  on  occasion,  to  seize  what  belongs  to  otbia 
people,  will  it  not  likewise  warrant  me  to  intercept  everything 
belonging  to  war,  which  neutral  nations  are  carrying  to  my 
enemy  f  Even  if  I  should,  by  taking  such  measures,  render  all 
those  neutral  nations  my  enemies,  I  had  better  run  that  hazard, 
than  suffer  him  who  is  actually  at  war  with  me  thus  freely  to 
receive  supplies  and  collect  additional  strength  to  oppose  me.  It 
is,  therefore,  very  proper,  and  perfectly  conformable  to  the  law 
of  nations  (which  disapproves  of  multiplying  the  causes  of  war), 
not  to  consider  those  seizures  of  the  goods  of  neutral  nations  as 
acts  of  hostility. 

When  I  have  notified  to  them  my  declaration  of  war  against 
such  or  such  a  nation,  if  they  will  afterwards  expose  themselves 
to  risk  in  supplying  her  with  things  which  serve  to  carry  on 
war,  they  will  have  no  reason  to  complain  if  their  goods  fall  into 
my  possession;  and  I,  on  the  other  hand,  do  not  declare  war 
against  them  for  having  attempted  to  convey  such  goods.  They 
suffer,  indeed,  by  a  war  in  which  they  have  no  concern ;  but  they 
suffer  accidentally.  I  do  not  oppose  their  right :  I  only  exert  my 
own;  and  if  our  rights  clash  with  and  reciprocally  injure  each 
other,  that  circumstance  is  the  effect  of  inevitable  necessity.  Sndi 
collisions  daily  happen  in  war.  When,  in  pursuance  of  my 
rights,  I  exhaust  a  country  from  which  you  derive  your  sub- 
sistence— ^when  I  besiege  a  city  with  which  you  carried  on  a 
profitable  trade,  I  doubtless  injure  you;  I  subject  you  to  losses 
and  inconveniences ;  but  it  is  without  any  design  of  hurting  yon. 
I  only  make  use  of  my  rights,  and  consequently  do  you  no  in- 
justice. 

But  that  limits  may  be  set  to  these  inconveniences,  and  that 
the  commerce  of  neutral  nations  may  subsist  in  as  great  a  degree 
of  freedom  as  is  consistent  with  the  laws  of  war,  there  are  certain 
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rales  to  be  observed,  on  which  Enrope  seems  to  be  generally 
agreed. 

The  first  is,  carefully  to  distinguish  ordinary  goods  which  have 
no  relation  to  war,  from  those  that  are  peculiarly  subservient  to 
it  Neutral  nations  should  enjoy  perfect  liberty  to  trade  in  the 
former:  the  belligerent  powers  cannot  with  any  reason  refuse  it, 
or  prevent  the  importation  of  such  goods  into  the  enemy's  coun- 
try: the  care  of  their  own  safety,  the  necessity  of  self-defense 
does  not  authorize  them  to  do  it,  since  those  things  will  not  render 
the  enemy  more  formidable.  An  attempt  to  interrupt  or  put  a 
stop  to  this  trade  would  be  a  violation  of  the  rights  of  neutral 
nations,  a  flagrant  injury  to  them; — ^necessity,  as  we  have  above 
observed,  being  the  only  reason  which  can  authorize  any  restraint 
on  their  trade  and  navigation  to  the  ports  of  the  enemy.  England 
and  the  United  Provinces  have  agreed,  in  the  treaty  of  Whitehall, 
signed  on  the  22d  of  August,  1689,  to  notify  to  all  states  not  at 
war  with  Prance,  that  they  would  attack  every  ship  bound  to  or 
coming  from  any  port  of  that  kingdom,  and  that  they  beforehand 
declared  every  such  ship  to  be  a  lawful  prize — Sweden  and  Den- 
mark, from  whom  some  ships  had  been  taken,  entered  into  a  coun- 
ter-treaty on  the  17th  of  March,  1693,  for  the  purpose  of  main- 
taining their  rights  and  procuring  just  satisfaction.  And  the 
two  maritime  powers,  being  convinced  that  the  complaints  of  the 
two  crowns  were  well  founded,  did  them  justice. 

Commodities  particularly  useful  in  war,  and  the  importation 
of  which  to  an  enemy  is  prohibited,  are  called  contraband  goods. 
Such  are  arms,  ammunition,  timber  for  ehip-buHding,  every  kind 
of  naval  stores,  horses — and  even  provisions,  in  certain  junctures, 
when  we  have  hopes  of  reducing  the  enemy  by  famine. 

But,  in  order  to  hinder  the  transportation  of  contraband  goods 
to  an  enemy  are  we  only  to  stop  and  seize  them,  paying  the  value 
to  the  owner — or  have  we  a  right  to  confiscate  themf  Barely  to 
stop  those  goods  would  in  general  prove  an  ineffectual  mode, 
especially  at  sea,  where  there  is  no  possibility  of  entirely  cutting 
off  all  access  to  the  enemy's  harbors.  Recourse  is  therefore  had 
to  the  expedient  of  confiscating  all  contraband  goods  that  we 
can  seize  on,  in  order  that  the  fear  of  loss  may  operate  as  a  check 
on  the  avidity  of  gain,  and  deter  the  merchants  of  neutral  coun- 
tries  from  supplying  the  enemy  with  such  commodities.  And, 
indeed,  it  is  an  object  of  such  high  importance  to  a  nation  at 
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war  to  prevent,  as  far  as  possible,  the  enemy's  being  supplied 
wtth  such  articles  as  will  add  to  his  strength  and  render  him  more 
dangerous,  that  necessity  and  the  care  of  her  own  welfare  and 
safety  authorize  her  to  take  effectual  methods  for  that  purpose, 
and  to  deckre  that  all  commodities  of  that  nature,  destined  for 
the  enemy,  shall  be  considered  sa  lawful  prize.    On  this  aocoant 
she  notifies  to  the  neutral  states  her  declaration  of  war  (§  63)  ; 
whereupon,  the  latter  usually  give  orders  to  their  subjects  to 
refrain  from  all  contraband  commerce  with  the  nations  at  war, 
declaring,  that  if  they  are  captured  in  carrying  on  such  trade, 
the  sovereign  will  not  protect  them.    This  rule  is  the  point  where 
the  general  custom  of  Europe  seems  at  present  fixed,  after  a 
number  of  variations,  as  will  appear  from  the  note  of  Qrotius, 
which  we  have  just  quoted,  and  particularly  from  the  ordinances 
of  the  kings  of  France,  in  the  years  1543  and  1584,  which  only 
allow  the  French  to  seize  contraband  goods,  and  to  keep  them  on 
paying  the  value.    The  modem  usage  is  certainly  the  most  agree- 
able to  the  mutual  duties  of  nations,  and  the  best  calculated  to 
reconcile  their  respective  rights.    The  nation  at  war  is  highly 
interested  in  depriving  the  enemy  of  all  foreign  assistance ;  and 
this  circumstance  gives  her  a  right  to  consider  all  those,  if  not 
absolutely  as  enemies,  at  least  as  people  that  feel  very  little 
scruple  to  injure  her,  who  carry  to  her  enemy  the  articles  of  whidi 
he  stands  in  need  for  the  support  of  the  war.    She,  therefore, 
punishes  them  by  the  confiscation  of  their  goods.    Should  their 
sovereign  undertake  to  protect  them,  such  conduct  would  be  tan- 
tamount to  his  furnishing  the  enemy  with  those  succors  himself: 
— ^a  measure  which  were  undoubtedly  inconsistent  with  neutrality. 
When  a  nation,  without  any  other  motive  than  the  prospect  of 
gain,  is  employed  in  strengthening  my  enemy,  and  regardless  of 
the  irreparable  evil  which  she  may  thereby  entail  upon  me,  she 
is  certainly  not  my  friend,  and  gives  me  a  right  to  consider  and 
treat  her  as  an  associate  of  my  enemy.    In  order,  therefore,  to 
avoid  perpetual  subjects  of  complaint  and  rupture,  it  has,  in 
perfect  conformity  to  sound  principles,  been  agreed  that  the  bel- 
ligerent powers  may  seize  and  confiscate  all  contraband  goods 
which  neutral  persons  shall  attempt  to  carry  to  their  enemy, 
without  any  complaint  from  the  sovereign  of  those  merchants;  as, 
on  the  other  hand,  the  power  at  war  does  not  impute  to  the  nea- 
tral  sovereigns  these  practices  of  their  subjects.    Care  is  even 
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taken  to  settle  every  particular  of  this  kind  in  treaties  of  com- 
merce and  navigation. 

We  cannot  prevent  the  conveyance  of  contraband  goods,  with- 
out searching  neutral  vessels  that  we  meet  at  sea:  we  have 
therefore  a  right  to  search  them.  Some  powerful  nations  have 
indeed,  at  di£Ferent  times,  refused  to  submit  to  this  search. 
''After  the  peace  of  Yervins,  Queen  Elizabeth,  continuing  the 
war  against  Spain,  requested  permission  of  the  king  of  France  to 
cause  all  French  ships  bound  for  Spain  to  be  searched,  in  order 
to  discover  whether  they  secretly  carried  any  military  stores  to 
that  country :  but  this  was  refused,  as  an  injury  to  trade,  and  a 
favorable  occasion  for  pillage."  At  present,  a  neutral  ship  re* 
fusing  to  be  searched,  would  from  that  proceeding  alone  be  con-- 
demned  as  a  lawful  prize.  But,  to  avoid  inconveniences,  oppres- 
sion, and  every  other  abuse,  the  manner  of  the  search  is  settled 
in  the  treaties  of  navigation  and  commerce.  It  is  the  established 
custom  at  present  to  give  full  credit  to  the  certificates,  bills  of 
lading,  etc.,  produced  by  the  master  of  the  ship,  unless  any  fraud 
appear  in  them,  or  there  be  good  reasons  for  suspecting  it. 

If  we  find  an  enemy's  effects  on  board  a  neutral  ship,  we  seize 
them  by  the  rights  of  war:  but  we  are  naturally  bound  to  pay 
the  freight  to  the  master  of  the  vessel,  who  is  not  to  suffer  by  such 
seizure. 

The  effects  of  neutrals,  found  in  an  enemy's  ships,  are  to  be 
restored  to  the  owners,  against  whom  there  is  no  right  of  confis- 
cation ;  but  without  any  allowance  for  detainer,  decay,  etc  The 
loss  sustained  by  the  neutrals  on  this  occasion  is  an  accident 
to  which  they  exposed  themselves  by  embarking  their  property 
in  an  enemy's  ship;  and  the  captor,  in  exercising  the  rights  of 
war,  is  not  resx>onsible  for  the  accidents  which  may  thence  result, 
any  more  than  if  his  cannon  kills  a  neutral  passenger  who  hap- 
pens unfortunately  to  be  on  board  an  enemy's  vessel. 

Hitherto  we  have  considered  the  commerce  of  neutral  nations 
with  the  territories  of  the  enemy  in  general.  There  is  a  particular 
case  in  which  the  rights  of  war  extend  still  farther.  All  commerce 
with  a  besieged  town  is  absolutely  prohibited.  If  I  lay  siege  to 
a  place,  or  even  simply  blockade  it^  I  have  a  right  to  hinder  any 
one  from  entering,  and  to  treat  as  an  enemy  whoever  attempts  to 
enter  the  place,  or  carry  anything  to  the  besieged,  without  my 
leave;  for  he  opposes  my  undertaking,  and  may  contribute  to 
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the  miflcarriage  of  it,  and  thna  involve  me  in  all  the  misf  oitaneB 
of  an  unsuccessful  war. 

King  Demetrius  hanged  up  the  master  and  pilot  of  a  vessel 
canying  provisions  to  Athens  at  a  time  when  he  was  oa  ths 
point  of  reducing  that  city  by  famine.  In  the  long  and  bloody 
war  carried  on  by  the  United  Provinces  against  S^ain  tor  the 
recovery  of  their  liberties,  they  would  not  suffer  the  En^^idi  to 
carry  goods  to  Dunkirk,  before  which  the  Dutch  fleet  lay. 

A  neutral  nation  preserves,  towards  both  the  belligerent  powras, 
the  several  relations  which  nature  has  instituted  between  nations. 
She  ought  to  show  herself  ready  to  render  them  every  office  of 
humanity  reciprocally  due  from  one  naticm  to  another:  she  ought 
in  everything  not  directly  relating  to  war,  to  give  them  aU  the 
assistance  in  her  power,  and  of  which  they  may  stand  in  need 
'Such  assistance,  however,  must  be  given  with  impartiality;  that 
is  to  say,  she  must  not  refuse  anything  to  one  of  the  parties  on 
account  of  his  being  at  war  with  the  other  (§  104).  But  this  is 
no  reason  why  a  neutral  state,  under  particular  connections  of 
friendship  and  good  neighborhood  with  one  of  the  beUigerait 
powers,  may  not,  in  everything  that  is  unconnected  with  near, 
grant  him  all  those  preferences  which  are  due  to  friends:  mudi 
less  does  she  afford  any  grounds  of  exception  to  her  conduct,  if, 
in  commerce,  for  instance,  she  continues  to  allow  him  such  indul- 
gences as  have  been  stipulated  in  her  treaties  with  him.  She 
ought,  therefore,  as  far  as  the  public  welfare  will  permit,  equally 
to  allow  the  subjects  of  both  parties  to  visit  her  territories  on 
business,  and  there  to  purchase  provisions,  horses,  and,  in  general, 
everything  they  stand  in  need  of — ^unless  she  has,  by  a  treaty  of 
neutrality,  promised  to  refuse  to  both  parties  such  articles  as  are 
used  in  war.  Amidst  all  the  wars  which  disturb  Europe,  the 
Switzers  preserve  their  territories  in  a  state  of  neutrality.  Every 
nation  indiscriminately  is  allowed  free  access  for  the  purchase  of 
provisions,  if  the  country  has  a  surplus,  and  for  that  of  horses, 
ammunition  and  arms. 

An  innocent  passage  is  due  to  all  nations  with  whom  a  state 
is  at  peace  (Book  II.,  §  123) ;  and  this  duty  extends  to  troops 
as  well  as  to  individuals.  But  it  rests  with  the  sovereign  of  the 
country  to  judge  whether  the  passage  be  innocent;  and  it  is  very 
difficult  for  that  of  an  army  to  be  entirely  so.  In  the  late  wars 
of  Italy  the  territories  of  the  republic  of  Venice  and  those  of 
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the  pope  sustained  very  great  damage  hj  the  passage  of  armies, 
and  often  became  the  theater  of  the  war. 

Since,  therefore,  the  passage  of  troops,  and  especially  that  of 
a  whole  army,  is  by  no  means  a  matter  of  indifference,  he  who 
desires  to  march  his  troops  through  a  neutral  country,  must  apply 
for  the  sovereign's  permission.  To  enter  his  territory  without 
his  consent,  is  a  violation  of  his  rights  of  sovereignty  and  supreme 
dominion,  by  virtue  of  which,  that  countiy  is  not  to  be  disposed 
of  for  any  use  whatever,  without  his  express  or  tacit  permission. 
Now,  a  tacit  permission  for  the  entrance  of  a  body  of  troops  is 
not  to  be  presumed,  since  their  entrance  may  be  productive  of 
the  most  serious  consequences. 

If  the  neutral  sovereign  has  good  reasons  for  refusing  a  pas- 
sage, he  is  not  obliged  to  grant  it,  the  passage  in  that  case  being 
no  longer  innocent 

In  all  doubtful  cases  we  must  submit  to  the  judgment  of  the 
proprietor  respecting  the  innocence  of  the  use  we  desire  to  make 
of  things  belonging  to  another  (Book  II.,  §§  128,  130),  and  must 
acquiesce  in  his  refusal,  even  though  we  think  it  unjust  If  the 
refusal  be  evidently  unjust — ^if  the  use,  and,  in  the  case  now 
before  us,  the  passage  be  unquestionably  innocent — a  nation  may 
do  herself  justice,  and  take  by  force  what  is  unjustly  denied  to 
her.  But  we  have  already  observed,  that  it  is  very  difficult  for 
the  passage  of  an  army  to  be  absolutely  innocent,  and  much  more 
so  for  the  innocence  to  be  very  evident.  So  various  are  the  evils 
it  may  occasion,  and  the  dangers  that  may  attend  it — so  compli* 
cated  are  they  in  their  nature,  and  so  numerous  are  the  circum* 
stances  with  which  they  are  connected — ^that,  to  foresee  and  pro- 
vide for  everything,  is  next  to  impossible.  Besides,  self-interest 
has  so  powerful  an  influence  on  the  judgments  of  men,  that  if  he 
who  requires  the  passage  is  to  be  the  judge  of  its  innocence,  he 
will  admit  none  of  the  reasons  brought  against  it;  and  thus  a 
door  is  opened  to  continual  quarrels  and  hostilities.  The  tran- 
quillity, therefore,  and  the  common  safety  of  nations  require  that 
each  should  be  mistress  of  her  own  territory,  and  at  liberty  to 
refuse  every  foreign  army  an  entrance,  when  she  has  not  de- 
parted from  her  natural  liberties  in  that  respect,  by  treaties. 
From  this  rule,  however,  let  us  except  those  very  uncommon  oases 
which  admit  of  the  most  evident  demonstration  that  the  passage 
required  is  wholly  unattended  with  inconvenience  or  danger.  If, 
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on  radi  an  occasion,  a  paaaage  be  forced,  he  wlio  forces  it  will 
not  be  so  much  blamed  as  the  nation  that  has  indiscreetly  sub- 
jected herself  to  this  violence.  Another  case,  which  carries  its 
own  exception  on  the  very  face  of  it»  and  admits  not  of  the 
smallest  doubt,  is  that  of  extreme  necessity.  Urgent  and  absolute 
necessity  suspends  all  the  rights  of  property  (Book  IL,  §§  119, 
123) :  and  if  the  proprietor  be  not  under  the  same  pressure  of 
necessity  as  you,  it  is  allowable  for  you,  even  against  his  will,  to 
make  use  of  what  belongs  to  him.  When,  therefore,  an  army  find 
themselves  exposed  to  imminent  destruction,  or  unable  to  return 
to  their  own  country,  unless  they  pass  through  neutral  territories! 
they  have  a  right  to  pass  in  spite  of  the  sovereign,  and  to  force 
their  way,  sword  in  hand.  But  they  ought  first  to  request  a 
passage,  to  offer  securities,  and  pay  for  whatever  damages  they 
may  occasion.  Such  was  the  mode  pursued  by  the  Oreeks  on  their 
return  from  Asia,  under  the  conduct  of  Agesilaus. 

Extreme  necessity  may  even  authorize  the  temporary  seizure 
of  a  neutral  town,  and  the  putting  a  garrison  therein,  with  a 
view  to  cover  ourselves  from  the  enemy,  or  to  prevent  the  execu- 
tion of  his  designs  against  that  town,  when  the  sovereign  is  not 
able  to  defend  it  But  when  the  danger  is  over,  we  must  imme- 
diately restore  the  place,  and  pay  all  the  charges,  inconveniences, 
and  damages,  which  we  have  occasioned  by  seizing  it. 

When  the  passage  is  not  of  absolute  neceesity,  the  bare  danger 
which  attends  the  admission  'of  a  powerful  army  into  our  terri- 
tory, may  authorize  us  to  refuse  them  permission  to  enter.  We 
may  have  reason  to  apprehend  that  they  will  be  tempted  to  take 
possession  of  the  country,  or  at  least  to  act  as  masters  while  they 
are  in  it,  and  to  live  at  discretion.  Let  it  not  be  said,  with 
Orotius,  that  he  who  requires  the  passage  is  not  to  be  deprived 
of  his  right  on  account  of  our  unjust  fears.  A  probable  fear, 
founded  on  good  reasons,  gives  us  a  right  to  avoid  whatever  may 
realize  it;  and  the  conduct  of  nations  affords  but  too  just  groundi 
for  the  fear  in  question.  Besides,  the  right  of  passage  is  not  a 
perfect  right,  unless  in  a  case  of  urgent  necessity,  or  when  we 
have  the  most  perfect  evidence  that  the  passage  is  innocent. 

But,  in  the  preceding  section,  I  suppose  it  impracticable  to 
obtain  sufficient  security  which  diall  leave  us  no  cause  to  appre- 
hend any  hostile  attempts  or  violent  proceedings  on  the  part  of 
those  who  ask  permission  to  pass.    If  any  such  security  can  be 
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obtained  (and  the  safest  one  is,  to  allow  them  to  pass  only  in 
small  bodies,  and  upon  delivering  up  their  arms,  as  has  been 
sometimes  required),  the  reason  arising  from  fear  no  longer 
exists.  But  those  who  wish  to  pass  should  consent  to  givB  every 
reasonable  security  required  of  them,  and  consequently  submit  to 
pass  by  divisions  and  deliver  up  their  arms,  if  the  passage  be 
denied  them  on  any  other  terms.  The  choice  of  the  security  they 
are  to  give  does  not  rest  with  them.  Hostages,  or  a  bond,  would 
often  prove  very  slender  securities.  Of  what  advantage  will  it 
be  to  me  to  hold  hostages  from  one  who  will  render  himself  master 
over  me?  And  as  to  a  bond,  it  is  of  very  little  avail  against  a 
prince  of  much  superior  power. 

But,  is  it  always  incumbent  on  us  to  give  every  security  a 
nation  may  require,  when  we  wish  to  pass  through  her  territories  f 
In  the  first  place,  we  are  to  make  a  distinction  between  the  dif- 
ferent reasons  that  may  exist  for  our  passing  through  the  coun- 
try ;  and  we  are  next  to  consider  the  manners  of  the  people  whose 
permission  we  ask.  If  the  passage  be  not  essentially  necessary, 
and  can  be  obtained  only  on  suspicious  or  disagreeable  conditions, 
we  must  relinquiiEdi  all  idea  of  it,  as  in  the  case  of  a  refusal 
(§  122).  But,  if  necessity  authorizes  me  to  pass,  the  conditions 
on  which  the  passage  will  be  granted  may  be  accepted  or  rejected, 
according  to  the  manners  of  the  people  I  am  treating  with.  Sup- 
pose I  am  to  cross  the  country  of  a  barbarous,  savage,  and  per- 
fidious nation — shall  I  leave  myself  at  their  discretion,  by  giving 
up  my  arms  and  causing  my  troops  to  march  in  divisions?  No 
one,  I  presume,  will  condemn  me  to  take  so  dangerous  a  step. 
Since  necessity  authorizes  me  to  pass,  a  kind  of  new  necessily 
arises  for  my  passing  in  such  a  posture  as  will  secure  me  from 
any  ambuscade  or  violence.  I  will  offer  every  security  that  can 
be  given  without  foolishly  exposing  myself;  and  if  the  offer  is 
rejected,  I  must  be  guided  by  necessity  and  prudence — and,  let 
me  add,  by  the  most  scrupulous  moderation,  in  order  to  avoid 
exceeding  the  bounds  of  that  right  which  I  derive  from  necessity. 

If  the  neutral  state  grants  or  refuses  a  passage  to  one  of  the 
parties  at  war,  she  ought,  in  like  manner,  to  grant  or  refuse  it  to 
the  other,  unless  a  change  of  circumstances  affords  her  substantial 
reasons  for  acting  otherwise.  Without  such  reasons,  to  grant  to 
one  party  what  she  refuses  to  the  other,  would  be  partial  distino* 
tion,  and  a  departure  from  the  line  of  strict  neutrality. 
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When  I  have  no  reason  to  refuse  a  passage,  the  party  against 
whom  it  is  granted  has  no  right  to  complain  of  my  conduct,  much 
less  to  make  it  the  ground  of  a  hostile  attack  upon  me,  since  I 
have  done  no  more  than  what  the  law  of  nations  enjoins  (§  119). 
Neither  has  he  any  right  to  require  that  I  should  deny  the  pas- 
sage ;  for  he  must  not  pretend  to  hinder  me  from  doing  what  I 
think  agreeable  to  my  duty.  And  even  on  those  occasions  when  I 
might  with  justice  refuse  permission  to  pass,  I  am  at  liberty  to 
abstain  from  the  exertion  of  my  right.  But  especially  when  I 
should  be  obliged  to  support  my  refusal  by  the  sword,  who  will 
take  upon  him  to  complain  of  my  having  permitted  the  war  to 
be  carried  into  his  country,  rather  than  draw  it  on  myself?  No 
sovereign  can  require  that  I  should  take  up  arms  in  his  favor, 
unless  obliged  to  it  by  treaty.  But  nations,  more  att^itive  to 
their  own  interests  than  to  the  observance  of  strict  justice,  are 
often  very  loud  on  this  pretended  subject  of  complaint  In  war, 
especially,  they  stick  at  no  measures;  and  if  by  their  threats  they 
can  induce  a  neigboring  state  to  refuse  a  passage  to  their  enemy, 
the  generality  of  their  rulers  consider  this  conduct  only  as  a 
str^e  of  good  policy. 

A  powerful  state  will  despise  these  unjust  menaces:  firm  and 
unshaken  in  what  she  thinks  due  to  justice  and  to  her  own  rep- 
utation, she  will  not  suffer  herself  to  be  diverted  by  the  fear  of 
a  groundless  resentment :  she  will  not  ev^i  bear  the  menace.  But 
a  weak  nation,  unable  to  support  her  rights,  will  be  under  a 
necessity  of  consulting  her  own  safety;  and  this  important  con- 
cern will  authorize  her  to  refuse  a  passage,  which  would  expose 
her  to  dangers  too  powerful  for  her  to  repel. 

Another  fear  may  also  warrant  her  in  refusing  a  passage, 
namely,  that  of  involving  her  country  in  the  disorders  and 
calamities  of  war.  For,  even  if  the  party  against  whom  a  pas- 
sage is  requested,  should  observe  such  moderation  as  not  to  em- 
ploy menaces  for  the  purpose  of  intimidating  the  neutral  nation 
into  a  refusal,  he  will  hardly  fail  to  demand  a  passage  for  him- 
self also :  he  will  march  to  meet  his  enemy ;  and  thus  the  neutral 
country  will  become  the  theater  of  war.  The  infinite  evils  of  such 
a  situation  are  an  unexceptionable  reason  for  refusing  the  pas- 
sage. In  all  these  cases,  he  who  attempts  to  force  a  passage,  does 
an  injury  to  the  neutral  nation,  and  gives  her  most  just  cause 
to  unite  her  arms  with  those  of  his  adversaiy.    The  Switzers, 
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in  their  alliances  with  France,  have  promised  not  to  grant  a  pas- 
sage to  her  enemies.  They  ever  refuse  it  to  all  sovereigns  at 
war,  in  order  to  secure  their  frontiers  from  that  calamity;  and 
they  take  care  that  their  territory  shall  be  respected.  But  they 
grant  a  passage  to  recruits,  who  march  in  small  bodies,  and  with* 
out  arms. 

The  grant  of  permission  to  pass  includes  a  grant  of  everything 
which  is  naturally  connected  with  the  passage  of  troops,  and 
without  which  the  passage  would  be  impracticable;  such  as  the 
liberty  of  carrying  with  them  whatever  may  be  necessary  for  an 
army — ^that  of  exercising  military  discipline  on  the  soldiers  and 
officers,  and  of  purchasing,  at  a  fair  price,  everything  the  army 
may  want,  unless,  through  fear  of  scarcity,  a  particular  exception 
has  been  made,  to  oblige  them  to  carry  with  them  their  own 
provisions. 

He  who  grants  the  passage  is  bound  to  render  it  safe,  as  far 
as  depends  on  him.  Good  faith  requires  this;  and  to  act  other- 
wise would  be  ensnaring  those  to  whom  the  passage  is  granted. 

For  this  reason,  and  because  foreigners  can  do  nothing  in  a 
territory  against  the  will  of  the  sovereign,  it  is  unlawful  to 
attack  an  enemy  in  a  neutral  country,  or  to  commit  in  it  any 
other  act  of  hostility.  The  Dutch  East-India  fleet  having  put 
into  Bergen,  in  Norway,  in  1666,  to  avoid  the  English,  the  Brit- 
ish admiral  had  the  temerity  to  attack  them  there.  But  the  gov- 
ernor of  Bergen  fired  on  the  assailants;  and  the  court  of  Den- 
mark complained,  though  perhaps  too  faintly,  of  an  attempt  so 
injurious  to  her  rights  and  dignity. 

To  conduct  prisoners,  to  convey  spoil  to  a  place  of  safety,  are 
acts  of  war,  consequently  not  to  be  done  in  a  neutral  country; 
and  whoever  should  permit  them,  would  depart  from  the  line 
of  neutrality,  by  favoring  one  of  the  parties.  But  I  here  speak 
of  prisoners  and  spoil  not  yet  perfectly  in  the  enemy's  power, 
and  whose  capture  is,  as  it  were,  not  yet  fully  completed.  A 
flying  party,  for  instance,  cannot  make  use  of  a  neighboring  and 
neutral  country  as  a  place  of  deposit  to  secure  their  prisoners 
and  spoil.  To  permit  this,  would  be  giving  countenance  and  sup- 
port to  their  hostilities.  When  the  capture  is  completed,  and  the 
booty  absolutely  in  the  enemy's  power,  no  inquiry  is  made  how 
he  came  by  such  effects,  and  he  may  dispose  of  them  in  a  neutral 
country.    A  privateer  carries  his  prize  into  a  neutral  port,  and 
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there  freely  sells  it;  but  he  cannot  land  his  prisoners  tho^  for 
the  purpose  of  keeping  them  in  confinement,  because  the  detenlicHi 
and  custody  of  prisoners  of  war  is  a  continuation  of  hostilitiea. 

On  the  other  hand,  it  is  certain  that,  if  my  neighbor  afford 
a  retreat  to  my  enemies,  when  defeated  and  too  much  weakened 
to  escape  me,  and  allows  them  time  to  recover,  and  watch  a  favor- 
able opportunity  of  making  a  second  attack  on  my  terrkoriei, 
this  conduct,  so  prejudicial  to  my  safety  and  interests,  would  be 
incompatible  with  neutrality.  If,  therefore,  my  enemies,  on  sof- 
fering  a  discomfiture,  retreat  into  his  country,  alUiou^  charity 
will  not  allow  him  to  refuse  them  permission  to  pass  in  securi^, 
he  is  bound  to  make  them  continue  their  march  beyond  his  froik- 
tiers  as  soon  as  possible,  and  not  suffer  them  to  remain  in  his 
territories  on  the  watch  for  a  convenient  opportunity  to  attaA 
me  anew ;  otherwise  he  gives  me  a  right  to  enter  his  country  in 
pursuit  of  them.  Such  treatment  is  often  experienced  by  natioia 
that  are  unable  to  command  respect.  Their  territories  soon  be- 
come the  theater  of  war;  armies  march,  encamp,  and  fight  in  it, 
as  in  a  country  oi>en  to  all  comers. 

Troops  to  whom  a  passage  is  granted  are  not  to  occasion  the 
least  damage  in  the  country ;  they  are  to  keep  the  public  roadi^ 
and  not  enter  the  possessions  of  private  persons — to  observe  ^ 
most  exact  discipline,  and  punctually  pay  for  everything  wiA 
which  the  inhabitants  supply  them.  And  if  the  licentiousness  of 
the  soldiers,  or  the  necessity  of  certain  operations,  as  encamping 
or  intrenching,  has  caused  any  damage,  their  commander  or  their 
sovereign  is  bound  to  make  reparation.  All  this  requires  no 
proof.  What  right  have  an  army  to  injure  a  country,  when  the 
most  they  could  require  was  an  innocent  passage  through  itf 

There  can  be  no  reason  why  the  neutral  state  should  not  stip- 
ulate for  a  sum  of  money,  as  an  indemnifioation  for  certain  dam- 
ages which  it  would  be  difficult  to  estimate,  and  for  the  incon- 
veniences naturally  resulting  from  the  passage  of  an  army.  But 
it  would  be  scandalous  to  sell  the  very  grant  of  passage — nay, 
even  unjust,  if  the  passage  be  attended  with  no  damage,  since,  in 
that  case,  the  permission  is  due.  As  to  the  rest,  the  sovereign  ot 
the  country  is  to  take  care  that  the  compensaticm  be  paid  to  tite 
parties  who  have  suffered  the  damage;  for  no  right  authorise! 
him  to  reserve  for  his  own  use  what  is  given  for  their  indemnifi- 
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cation.    It  is,  indeed,  too  often  the  case,  that  the  weak  sustain 
the  loss,  and  the  powerful  receive  the  compensation. 

Finally,  as  we  are  not  bound  to  grant  even  an  innocent  passage, 
except  for  just  causes,  we  may  refuse  it  to  him  who  requires  it 
for  a  war  that  is  evidently  unjust — ^as,  for  instance,  to  invade  a 
country  without  any  reason,  or  even  colorable  pretext  Thus 
Julius  Caesar  denied  a  passage  to  the  Helvetii,  who  were  quitting 
their  country  in  order  to  conquer  a  better.  I  conceive,  indeed, 
that  policy  had  a  greater  share  in  his  refusal  than  the  love  of 
justice;  but,  in  short,  justice  authorized  him  on  that  occasion  to 
obey  the  dictates  of  prudence.  A  sovereign  who  is  in  a  condition 
to  refuse  without  fear,  should  doubtless  refuse  in  the  case  we 
now  speak  of.  But  if  it  would  be  dangerous  for  him  to  give  a 
refusal,  he  is  not  obliged  to  draw  down  the  impending  evil  on  his 
own  head  for  the  sake  of  averting  it  from  that  of  his  neighbor: 
nay,  rashly  to  hazard  the  quiet  and  welfare  of  his  people,  would 
be  a  very  great  breach  of  his  duty. 


WHAT  KEUTRALS  MAT  DO.* 
THB  SANTISSnCA  TBINnXAD. 

7  Wheatan,  283. 

Stoby,  J.:  Upon  the  argument  at  the  bar  several  questions 
have  arisen,  which  have  been  deliberately  considered  by  the  court; 
and  its  judgment  will  now  be  pronounced.  The  first  in  the  order, 
in  which  we  think  it  most  convenient  to  consider  the  cause,  is, 
whether  The  Independencia  is  in  point  of  fact  a  public  ship, 
belonging  to  the  government  of  Buenos  Ayres.  The  history  of 
this  vessel,  so  far  as  is  necessary  for  the  disposal  of  this  point, 
is  briefly  thus:  She  was  originally  built  and  equipped  at  Balti- 
more, as  a  privateer,  during  the  late  war  with  Qreat  Britain,  and 
was  then  rigged  as  a  schooner,  and  called  The  Mammoth,  and 
cruised  against  the  enemy.  After  the  peace  she  was  rigged  as 
a  brig,  and  sold  by  her  original  owners.  In  January,  1816,  she 
was  loaded  with  a  cai^  of  munitions  of  war,  by  her  new  owners 
(who  are  inhabitants  of  Baltimore) ,  and  being  armed  with  twelve 


*See  Sec.  2014,  Vol.  12,  Cyclopedia  of  Law. 
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guns,  constitatmg  a  part  af  her  original  armament,  she  was  dis- 
patched from  that  port,  under  the  command  of  the  claimant,  on 
a  voyage,  ostensibly  to  the  Northwest  Coast,  but  in  reality  ta 
Buenos  Ayres.  By  the  written  instructions  given  the  supercargo 
on  this  voyage,  he  was  auihori2ed  to  sell  the  vessel  to  the  govern- 
ment of  Buenos  Ayres,  if  he  eould  obtain  a  suitable  price.  She 
duly  arrived  at  Buenos  Ayres,  having  exercised  no  act  of  hos- 
tility, but  sailed  under  the  protection  of  the  American  flag,  dar- 
ing the  voyage.  At  Buenos  Ayres,  the  vessel  was  sold  to  Captain 
Chaytor  and  two  other  persons ;  and  soon  afterwards  she  assumed 
the  flag  and  character  of  a  public  ship,  and  was  understood  by 
the  crew  to  have  been  sold  to  the  government  of  Buenos  Ayres; 
and  Captain  Chaytor  made  known  these  facts  to  the  crew,  and 
asserted  that  he  bad  become  a  citizen  of  Buenos  Ayres;  and  had 
received  a  commission  to  command  the  vessel  as  a  national  ship ; 
and  invited  the  crew  to  enlist  in  the  service ;  and  the  greater  part 
of  them  accordingly  enlisted.  Prom  this  period,  which  was  in 
May,  1816,  the  public  functionaries  of  our  own  and  other  foreign 
governments  at  that  port,  considered  the  vessel  as  a  public  ship 
of  war,  and  such  was  her  avowed  character  and  reputation.  No 
bill  of  sale  of  the  vessel  to  the  government  of  Buenos  Ayres  is 
produced,  and  a  question  has  been  made  principally  from  this 
defect  in  the  evidence,  whether  her  character  as  a  public  ship  is 
established.  It  is  not  understood  that  any  doubt  is  expressed  as 
to  the  genuineness  of  Captain  Chaytor 's  commission,  nor  as  to 
the  competency  of  the  other  proofs  in  the  cause  introduced,  to 
corroborate  it.  The  only  point  is,  whether,  supposing  them  true, 
they  afford  satisfactory  evidence  of  her  public  character.  We  are 
of  opinion  that  they  do.  In  general,  the  commission  of  a  public 
ship,  signed  by  the  proper  authorities  of  the  nation  to  which  she 
belongs,  is  complete  proof  of  her  national  character.  A  bill  of 
sale  is  not  necessary  to  be  produced.  Nor  will  the  courts  of  a 
foreign  country  inquire  into  the  means  by  which  the  title  to  the 
property  has  been  acquired.  It  would  be  to  exert  the  right  of 
examining  into  the  validity  of  the  acts  of  the  foreign  sovereign, 
and  to  sit  in  judgment  upon  them  in  cases  where  he  has  not 
conceded  the  jurisdiction,  and  where  it  would  be  inconsistent 
with  his  own  supremacy.  The  commission,  therefore,  of  a  public 
ship,  when  duly  authenticated,  so  far  at  least  as  foreign  courts 
are  concerned,  imports  absolute  verity,  and  the  title  is  not  exam- 
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inable.  The  property  must  be  taken  to  be  fully  acquired,  and 
cannot  be  controverted.  This  has  been  the  settled  practice  be- 
tween nations ;  and  it  is  a  rule  founded  in  public  convenience  and 
policy,  and  cannot  be  broken  in  upon,  without  endangering  the 
peace  and  repose,  as  well  of  neutral  as  of  belligerent  sovereigns. 
The  commission  in  the  present  case  is  not  expressed  in  the  most 
unequivocal  terms;  but  its  fair  purport  and  interpretation  must 
be  deemed  to  apply  to  a  public  ship  of  the  government.  If  we 
add  to  this  the  corroborative  testimony  of  our  own  and  the  Brit- 
ifiii  consul  at  Buenos  Ayres,  as  well  as  that  of  private  citizens,  to 
the  notoriety  of  her  claim  of  a  public  character;  and  her  admis- 
sion into  our  own  ports  as  a  public  ship,  with  the  immunities  and 
privileges  belonging  to  such  ship,  with  the  express  approbation 
of  our  own  government,  it  does  not  seem  too  much  to  assert, 
whatever  may  be  the  private  suspicion  of  a  lurking  American 
interest,  that  she  must  be  judicially  held  to  be  a  public  ship  of 
the  country  whose  commission  she  bears. 

There  is  another  objection  urged  against  the  admission  of  this 
vessel  to  the  privileges  and  immunities  of  a  public  ship,  which 
may  as  well  be  disposed  of  in  connection  with  the  question  already 
considered.  It  is,  that  Buenos  Ayres  has  not  yet  been  acknowl- 
edged as  a  sovereign  independent  government  by  the  executive  or 
legislature  of  the  United  States,  and  therefore  is  not  entitled  to 
have  her  ships  of  war  recognized  by  our  courts  as  national  ships. 
"We  have,  in  former  cases,  had  occasion  to  express  our  opinion  on 
this  point.  The  government  of  the  United  States  has  recognized 
the  existence  of  a  civil  war  between  Spain  and  her  colonies,  and 
has  avowed  a  determination  to  remain  neutral  between  the  parties 
and  to  allow  to  each  the  same  rights  of  a^lum  and  hospitality 
and  intercourse.  Each  party  is,  therefore,  deemed  by  us  a 
belligerent  nation,  having,  so  far  as  concerns  us,  the  sovereign 
rights  of  war,  and  entitled  to  be  respected  in  the  exercise  of  those 
rights.  We  cannot  interfere  to  the  prejudice  of  either  belligerent 
without  making  ourselves  a  party  to  the  contest,  and  departing 
from  the  posture  of  neutrality.  All  captures  made  by  each  must 
be  considered  as  having  the  same  validity,  and  all  the  immuni- 
ties which  may  be  claimed  by  public  ships  in  our  ports,  under  the 
law  of  nations,  must  be  recognized  by  our  courts  of  justice,  until 
Congress  shall  prescribe  a  different  rule.    This  is  the  doctrine 
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heretofore  asserted  by  this  court,  and  we  see  no  reason  to  depart 
from  it 

The  next  question  growing  out  of  this  record  is,  whether  the 
property  in  controversy  was  captured  in  violation  of  our  neu- 
trality, 80  that  restitution  ought,  by  the  law  of  nations,  to  be 
decreed  to  the  libellants.  Two  grounds  are  relied  upon  to  justify 
restitution:  1.  That  The  Independencia  and  Ahravida  were 
originally  equipped,  armed,  and  manned  as  vessels  of  war  in  our 
ports.  2.  That  there  was  an  illegal  augmentation  of  the  force  of 
The  Independencia  within  our  ports.  Are  these  grounds,  or  either 
of  them,  sustained  by  the  evidence! 

The  questionf  as  to  the  original  Hiegal  armament  and  outfit  of 
the  Independencia,  may  be  dismissed  in  a  few  words.  It  is  ap- 
parent,  that  though  equipped  as  a  vessel  of  war,  she  was  sent  to 
Buenos  Ayres  on  a  commercial  adventure,  contraband,  indeed, 
hut  in  no  shape  violating  our  laws  or  our  national  neutrality. 
If  captured  by  a  Spanish  ship  of  war  during  the  voyage,  she 
would  have  been  justly  condemnable  as  good  prize,  for  being 
engaged  in  a  traffic  prohibited  by  the  law  of  nations.  But  there 
is  nothing  in  our  laws,  or  in  the  law  of  nations,  that  forbids  our 
citizens  from  sending  armed  vessels,  as  well  as  munitions  of  war, 
to  foreign  ports  for  sale.  It  is  a  commercial  adventure  which  no 
nation  is  bound  to  prohibit;  and  which  only  exposes  the  persons 
engaged  in  it  to  the  penalty  of  confiscation.  Supposing,  therS" 
fore,  the  voyage  to  have  been  for  commercial  purposes,  and  the 
sale  at  Buenos  Ayres  to  have  been  a  bona  fide  sale  {and  there  is 
nothing  in  the  evidence  before  us  to  contradict  it),  and  there  is 
no  pretense  to  say  that  the  original  outfit  on  the  voyage  was 
iUegal,  or  that  a  capture  made  after  the  sale  was,  for  that  cause 
alone,  invalid. 

The  more  material  consideration  is  as  to  the  augmentation  of 
her  force  in  the  United  States,  at  a  subsequent  period.  The  court 
is,  therefore,  driven  to  the  conclusion,  that  there  was  an  illegal 
augmentation  of  the  force  of  The  Independencia  in  our  ports,  by 
a  substantial  increase  of  her  crew;  and  this  renders  it  wholly 
unnecessary  to  enter  into  an  investigation  of  the  question,  whether 
there  was  not  also  an  illegal  increase  of  her  armament. 

What  then,  are  the  consequences  which  the  law  attaches  to 
such  conduct,  so  far  as  they  respect  the  property  now  under  adju- 
dication f   It  has  never  been  held  by  this  court  that  an  augments- 
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tion  of  force  or  illegal  outfit  affected  any  captures  made  after  the 
original  cruise  was  terminated.  By  analogy  to  other  cases  of 
violations  of  public  law,  the  offense  may  well  be  deemed  to  be 
deposited  at  the  termination  of  the  voyage,  and  not  to  affect 
future  transactions.  But  as  to  captures  made  during  the  cruise, 
the  doctrine  of  this  court  has  long  established  that  such  illegal 
augmentation  is  a  violation  of  the  law  of  nations,  as  well  as  of 
our  municipal  laws,  and  as  a  violation  of  our  neutrality,  by 
analogy  to  other  cases,  it  infects  the  captures  subsequently  made 
with  the  character  of  torts,  and  justifies  and  requires  a  restitution 
to  the  parties  who  have  been  injured  by  such  misconduct.  It 
does  not  lie  in  the  mouth  of  wrong-doers  to  set  up  a  title  derived 
from  a  violation  of  our  neutrality.  The  cases  in  which  this  doc- 
trine has  been  recognized  and  applied  have  been  cited  at  the 
bar,  and  are  so  numerous  and  so  uniform,  that  it  would  be  a 
w«iste  of  time  to  discuss  them,  or  to  examine  the  reasoning  by 
which  they  are  supported.  More  especially  as  no  inclination 
^exists  on  the  part  of  the  court  to  question  the  soundness  of  these 
decisions.  If,  indeed,  the  question  was  entirely  new,  it  would  de- 
serve very  grave  consideration,  whether  a  claim  founded  on  a 
violation  of  our  neutral  jurisdiction  could  be  asserted  by  private 
persons,  or  in  any  other  manner  than  by  direct  intervention  of  the 
government  itself.  In  the  case  of  a  capture  made  within  a  neu- 
tral territorial  jurisdiction,  it  is  well  settled  that,  as  between  the 
captors  and  the  captured,  the  question  can  never  be  litigated.  It 
can  arise  only  upon  a  claim  of  the  neutral  sovereign  asserted  in 
his  own  courts  or  the  courts  of  the  power  having  cognizance  of 
the  capture  itself  for  the  purpose  of  prize.  And  by  analogy  to 
this  course  of  proceeding,  the  interposition  of  our  own  govern- 
ment might  seem  fit  to  have  been  required  before  cognizance  of 
the  wrong  could  be  taken  by  courts.  But  the  practice  from  the 
beginning  in  this  class  of  causes,  a  period  of  nearly  thirty  years, 
has  been  uniformly  the  other  way;  and  it  is  now  too  late  to 
disturb  it.  If  any  inconvenience  should  grow  out  of  it,  from 
reasons  of  state  policy  or  executive  discretion,  it  is  competent  for 
CJongress  to  apply,  at  its  pleasure,  the  proper  remedy. 

It  is  further  contended  by  the  claimant,  that  the  doctrine,  here- 
tofore established  has  been  confined  to  cases  of  captures  made  by 
privateers ;  and  that  has  never  been  applied  to  captures  by  public 
ships,  and  in  reason  and  policy  ought  not  to  be  so  applied.    The 
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case  of  The  CasBiiia,  in  3  D.  121,  has  been  supposed  at  the  bar  to 
authorize  such  an  interpretation  of  the  doctrine.  That  was  the 
case  of  a  motion  for  a  prohibition  to  the  district  court  to  prohibit 
it  from  exercising  jurisdiction  on  a  libel  filed  against  The  Cassius, 
a  public  armed  ship  of  France,  to  obtain  ccmipensation  in  dam- 
ages in  rem,  for  an  asserted  illegal  capture  of  another  vessd 
belonging  to  the  libellants  on  the  high  seas,  and  sending  her  into 
a  French  port  for  adjudication,  as  prize.  The  libel  alleged  that 
The  Cassius  was  originally  equipped  and  fitted  for  war  in  a  port 
of  the  United  States  contrary  to  our  laws,  and  the  law  of  nations. 
But  there  was  no  allegation  that  she  had  been  originally  fitted  out 
by  her  present  commander,  or  after  she  became  the  property  of 
the  French  government.  The  principal  question  was,  whether 
courts  could  sustain  a  libel  for  compensation  in  rem  against  the 
capturing  vessel  for  an  asserted  illegal  capture  as  prize  on  the 
high  seas,  when  the  prize  was  not  brought  into  our  ports,  but 
was  carried  into  a  i)ort  infra  prcBsidia  of  the  captors.  The  court 
granted  the  prohibition ;  but  as  no  reasons  were  asragned  for  the 
judgment,  the  only  grounds  that  can  be  gathered,  is  that  which 
is  apparent  on  the  face  of  the  writ  of  prohibition,  where  it  is 
distinctly  asserted,  that  the  jurisdiction  in  cases  of  this  nature 
exclusively  belongs  to  the  courts  of  the  capturing  power,  and 
that  neither  the  public  ships  of  a  nation,  nor  the  officers  of  such 
ships,  are  liable  to  be  arrested  to  answer  for  such  captures  in 
any  neutral  court.  The  doctrine  of  that  case  was  fully  recog- 
nized by  this  court  in  the  case  of  The  Invincible,  1  W.  238 ;  and 
it  furnishes  a  rule  for  the  exemption  of  a  public  ship  from  pro- 
ceeding in  rem,  in  our  courts  for  illegal  captures  on  high  seas, 
in  violation  of  our  neutrality ;  but  in  no  degree  exempts  her  prizes 
in  our  ports  from  the  ample  exercise  of  our  jurisdiction. 

Nor  is  there  in  reason  or  in  policy  any  ground  for  a  distinction 
between  captures  in  violation  of  our  neutrality  by  public  ships, 
and  by  privateers.  In  each  case  the  injury  done  to  our  friend 
is  the  same;  in  each  the  illegality  of  the  capture  is  the  same;  in 
each  the  duty  of  the  neutral  is  equally  strong  to  assert  its  own 
rights,  and  to  preserve  its  own  good  faith,  and  to  take  from  the 
wrong-doer  the  property  he  has  unjustly  acquired,  and  reinstat- 
ing the  other  party  in  his  title  and  possession  which  have  been 
tortiously  devested.  This  very  point  was  directly  asserted  by 
this  court  in  its  judgment  in  the  causes  of  The  Invincible.    Mr. 
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tTnatice  Johnson  there  said:  ''As  to  the  restitution  of  prizes 
made  in  violation  of  neutrality,  there  could  be  no  reason  sug- 
gested for  creating  a  distinction  between  the  national  and  the 
private  armed  vessels  of  a  belligerent.  Whilst  a  neutral  yields 
to  other  nations  the  unobstructed  exercise  of  their  sovereign  or 
belligerent  rights,  her  own  dignity  and  security  require  of  her  ihe 
vindication  of  her  own  neutrality,  and  of  her  sovereign  right  to 
remain  the  peaceable  and  impartial  spectator  of  the  war.  As  to 
her,  it  is  immaterial  in  whom  the  property  of  the  offending 
vessel  is  vested.  The  commission  under  which  the  captors  act  is 
the  same,  and  that  alone  communicates  the  right  of  capture,  even 
to  a  vessel  which  is  national  property."  We  are  satisfied  of  the 
correctness  of  this  doctrine,  and  have  no  disposition  to  shake  it. 
In  cases  of  violation  of  neutral  territorial  jurisdiction,  no  dis- 
tinction has  ever  been  made  between  the  capture  of  public  and 
private  armed  ships;  and  the  same  reason  which  governs  that, 
applies  with  equal  force  to  this  case. 
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CHAPTER  XUL 

WHAT  IS  INCLUDED  IN  CONTRABAND  OP  WAR.* 

THB  PBTEBHQFP. 

5  Wallace,  28. 

Per  Curiam:  .  .  .  And  this  brings  as  to  the  qnestioiii: 
Was  any  portion  of  the  cargo  of  The  Peterhoff  contraband  t 

The  classification  of  goods  as  contraband  or  not  contrabofnd 
has  much  perplexed  text-writers  and  jurists.  A  strictly  accurate 
and  satisfactory  classification  is  perhaps  impracticable;  but  that 
which  is  best  supported  by  the  American  and  English  decisions 
may  be  said  to  divide  aU  merchandise  into  three  classes.  Of  these 
classes,  the  first  consists  of  articles  manufactured  and  primarily 
and  ordinarily  used  for  military  purposes  in  tim^  of  war;  the 
second,  of  articles  which  may  be  and  are  used  for  purposes  of 
war  and  peace,  according  to  the  circumstances;  the  third,  of 
articles  exclusively  used  for  peaceful  purposes.  Merchandise  of 
the  first  dass,  destined  to  a  belligerent  country  or  places  occupied 
by  the  army  or  navy  of  a  belligerent,  is  always  contraband;  mer- 
chandise of  the  second  dass  is  contraband  only  when  actually 
destined  to  the  military  or  naval  use  of  a  belligerent;  whUe  mer- 
chandise of  the  third  dass  is  not  contraband  at  aU,  though  liable 
to  seizure  and  condemnation  for  violation  of  blockade  or  siege. 

A  considerable  portion  of  the  cargo  of  Peterhoff  was  of  the 
third  class,  and  need  not  be  further  referred  to.  A  large  portion, 
was,  perhaps,  of  the  second  class,  but  is  not  proved,  as  we  think, 
to  have  been  actually  destined  to  belligerent  use,  and  cannot, 
therefore,  be  treated  as  contraband.  Another  portion  was,  in  our 
judgment,  of  the  first  class,  or,  if  of  the  second,  destined  directly 
to  the  rebel  military  service.  This  portion  of  ihe  cargo  consisted 
of  the  cases  of  artillery  harness,  and  of  articles  described  in  the 
invoices  as  ** men's  army  bluchers,"  "artillery  boots,"  and  ** gov- 
ernment regulation  gray  blankets."     These  goods  come  fairly 
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under  the  description  of  goods  primarily  and  ordinarily  used  for 
military  purposes  in  time  of  war.  They  make  part  of  the  neces- 
sary equipment  of  an  army. 

It  is  true  that  even  these  goods,  if  really  intended  for  sale  in 
the  market  of  Matamoras,  woifld  be  free  of  liability;  for  contra- 
band may  be  transported  by  neutrals  to  a  neutral  port,  if  in- 
tended  to  make  part  of  its  general  stock  in  trade.  But  there  is 
nothing  in  the  case  which  tends  to  convince  us  that  such  was  their 
real  destination,  while  all  the  circumstances  indicate  that  these 
articles,  at  least,  were  destined  for  the  use  of  the  rebel  forces 
then  occupying  Brownsville,  and  other  places  in  the  vicinity. 

And  contraband  merchandise  is  subject  to  a  different  rule  in 
respect  to  ulterior  destination  than  that  which  applies  to  mer- 
chandise not  contraband.  The  latter  is  liable  to  capture  only 
when  a  violation  of  blockade  is  intended;  the  former  when  des- 
tined to  the  hostile  country,  or  to  the  actual  military  or  naval  use 
of  the  enemy  whether  blockaded  or  not.  The  trade  of  neutrals 
with  belligerents  in  articles  not  contraband  is  free  unless  inter- 
rupted by  blockade;  the  conveyance  by  neutrals  to  belligerents  of 
contraband  articles  is  always  unlawful,  and  such  articles  may 
always  be  seized  during  transit  by  sea.  Hence,  while  articles,  not 
contraband,  might  be  sent  to  Matamoras  and  beyond  to  the  rebel 
region,  where  conmiunications  were  not  interrupted  by  blockade, 
articles  of  contraband  character,  destined  in  fact  to  a  State  in 
rebellion,  or  for  the  use  of  rebel  military  forces,  were  liable  to 
capture  though  primarily  destined  to  Matamoras. 

We  are  obliged  to  conclude  that  the  portion  of  the  cargo  which 
we  have  characterized  as  contraband  must  be  condemned. 

And  it  is  an  established  rule  that  the  part  of  the  cargo  be- 
longing to  the  same  owner  as  the  contraband  portion  must  share 
its  fate.  This  rule  is  well  stated  bv  Chancellor  Kent,  thus :  ''Con- 
traband articles  are  infectious,  as  it  is  called,  and  contaminate 
the  whole  cargo  belonging  to  the  same  owners,  and  the  invoice  of 
any  particular  article  is  not  usually  admitted  to  exempt  it  from 
general  confiscation." 

So  much  of  the  cargo  of  The  Peterhoff,  therefore,  as  actually 
belonged  to  the  owner  of  the  artillery  harness,  and  other  contra- 
band goods,  must  also  be  condenmed. 

The  other  question  relates  to  costs  and  expenses. 

Formerly  conveyance  of  contraband  subjected  the  ship  to  for- 
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f  eiture ;  but  in  more  modem  times,  that  consequence,  in  ordinary 
cases,  attached  only  to  the  freight  of  the  contraband  merchandise. 
That  consequence  only  attaches  in  the  present  case. 

But  the  fact  of  such  conveyance  may  be  properly  taken  into 
consideration,  with  other  circumstances,  in  determining  die  quei- 
tion  of  costs  and  expenses. 

It  was  the  duty  of  the  captain  of  The  Peterhoff,  yrhea  brtm^ 
to  by  the  Vanderbilt,  to  send  his  papers  on  board,  if  required. 
He  refused  to  do  so.  The  circumstances  might  well  excite  sus- 
picion. The  captain  of  a  merchant  steamer  like  The  Peterhoff 
is  not  privileged  from  search  by  the  fact  that  he  has  government 
mail  on  board ;  on  the  contrary  he  is  bound  by  that  circumstance 
to  strict  performance  of  neutral  duties  and  to  special  respect  for 
belligerent  rights. 

The  search  led  to  the  belief  on  the  part  of  the  ofScers  of  The 
Vanderbilt  that  there  was  contraband  on  board,  destined  to  the 
enemy.  This  belief,  it  is  now  apparent,  was  warranted.  It  was 
therefore  the  duty  of  the  captors  to  bring  The  Peterhoff  in  for 
adjudication,  and  clearly  they  are  not  liable  for  the  costs  and 
expenses  of  doing  so. 

On  the  other  hand,  not  only  was  the  captain  in  the  wrong  in 
the  refusal  just  mentioned,  but  it  appears  that  the  papers  were 
destroyed  on  board  his  ship  at  the  time  of  capture.  Some  papers 
were  burned  by  a  passenger  named  Mohl,  or  by  his  directions. 
A  package  was  also  thrown  overboard  by  the  direction  of  the 
captain.  This  package  is  variously  described  by  the  witnesses  as 
a  heavy  sealed  package  wrapped  in  loose  paper;  as  a  box  of 
papers;  and  as  a  packet  of  dispatches  sealed  up  in  canvas  and 
weighted  with  lead.  By  the  captain  it  is  represented  as  a  pack- 
age belonging  to  Mohl,  and  containing  a  white  powder.  We  are 
unable  to  credit  this  representation.  It  is  highly  improbable 
that,  under  the  circumstances  described  by  the  captain,  he  would 
have  thrown  any  package  overboard  at  such  a  time,  and  with  the 
plain  intent  of  concealing  it  from  his  captors,  i£  it  contained 
nothing  likely,  in  his  opinion,  to  prejudice  the  case  of  the  ship 
and  cargo. 

We  must  say  that  his  conduct  was  inconsistent  with  the  frank- 
ness and  good  faith  to  which  neutrals,  engaged  in  a  commerce 
open  to  great  suspicion,  are  most  strongly  bound.  Considering 
the  other  f  aets  in  the  case,  however,  and  the  almost  certain  des- 
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tiliation  of  the  ship  to  a  neutral  port,  with  a  cargo,  for  the  most 
part,  neutral  in  character  and  destination,  we  shall  not  extend  the 
effect  of  this  conduct  of  the  captain  to  condemnation,  but  we 
shall  decree  payment  of  costs  and  expenses  by  the  ship  as  a  condi- 
tion of  restitution. 

Decree  accordingly. 


THE  JONGS  MABGARETHA. 

1  Robinson's  Admiralty  Reports,  159. 

This  was  a  case  of  a  Papenburg  ship,  taken  on  a  voyage  from 
Amsterdam  to  Brest  with  a  cargo  of  cheese. 

Sir  W.  Scott  :  There  is  little  reason  to  doubt  the  property  in 
this  case,  and  therefore  passing  over  the  observations  which  have 
been  made  on  that  part  of  the  subject,  I  shall  confine  m3rself  to 
the  single  question:  Is  this  a  legal  transaction  in  a  neutral, 
being  the  transaction  of  a  Papenburg  ship  carrying  Dutch  cheese 
from  Amsterdam  to  Brest  or  Morlaix  (it  is  said)  but  certainly 
to  Brest!  or  as  it  may  be  otherwise  described,  the  transactions  of 
a  neutral  carrying  a  cargo  of  provisions,  not  the  product  and 
manufacture  of  his  own  country,  but  of  the  enemy's  ally  in  tte 
war — of  provisions  which  are  a  capital  ship's  store — and  to  the 
great  port  of  the  naval  equipment  of  the  enemy. 

If  I  adverted  to  the  state  of  Brest  at  this  time,  it  might  be  no 
unfair  addition  to  the  terms  of  the  description,  if  I  noticed  what 
was  notorious  to  all  Europe  at  this  time,  that  there  was  in  that 
port  a  considerable  French  fleet  in  a  state  of  preparation  for 
sallying  forth  on  a  hostile  expedition;  its  motions  at  that  time 
watched  with  great  anxiety  by  a  British  fleet  which  lay  off  the 
harbor  for  the  purpose  of  defeating  its  designs.  Is  the  carriage 
of  such  a  supply  to  such  a  place,  and  on  such  an  occasion,  a  trafiSc 
so  purely  neutral,  as  to  subject  the  neutral  trader  to  no  incon- 
venience ? 

If  it  could  be  laid  down  as  a  general  position,  in  the  manner 
in  which  it  has  been  argued,  that  cheese  being  a  provision  is 
universally  contraband,  the  question  would  be  readily  answered ; 
but  the  court  lays  down  no  such  position.  The  catalogue  of  con- 
traband has  varied  much,  and  sometimes  in  such  a  manner  as  to 
make  it  very  difficult  to  assign  the  reasons  of  the  variations;  ow- 
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ing  to  particular  circumstances,  the  history  of  which  has  not  ac- 
companied the  history  of  the  decisions.  In  1673,  when  many 
unwarrantable  rules  were  laid  down  by  public  authority  respect- 
ing contraband,  it  was  expressly  asserted  by  Sir  B.  Wiseman,  the 
then  King's  Advocate,  upon  a  formal  reference  made  to  him,  that 
by  the  practice  of  the  English  Admiralty,  com,  wine,  and  oilt 
were  liable  to  be  deemed  contraband.  *'I  do  agree,'*  says  he,  rep- 
robating the  regulations  that  had  been  published,  and  observing 
that  rules  are  not  to  be  so  hardly  laid  down  as  to  preas  upon 
neutrals,  ''that  com,  wine,  and  oil,  will  be  deemed  contraband." 

These  articles  of  provisions  then  were  at  that  time  confiscable, 
according  to  the  judgment  of  a  person  of  great  knowledge  and 
experience  in  the  practice  of  his  Court.  In  much  later  times  many 
other  sorts  of  provisions  have  been  condemned  as  contraband.  In 
1747,  in  the  Jonge  Andreas,  butter,  going  to  Bochelle,  was  con- 
demned; how  it  happened  that  cheese  at  the  same  time  was  more 
favorably  considered,  according  to  the  case  cited  by  Dr.  Swabey, 
I  don't  exactly  know;  the  distinction  appears  nice;  in  all  proba- 
bility the  cheeses  were  not  of  the  species  which  is  intended  for 
ship's  use.  Salted  cod  and  salmon  were  condemned  in  the  Jonge 
Frederick,  going  to  Bochelle,  in  the  same  year;  in  1748,  in  the 
Joannes,  rice  and  salted  herrings  were  condemned  as  contraband. 
These  instances  show  that  articles  of  human  food  have  been  so 
considered,  at  least  where  it  was  probable  that  they  were  intended 
for  naval  or  military  use. 

I  am  aware  of  the  favorable  positions  laid  down  upon  this  ma^ 
ter  by  Wolfius  and  Vattel,  and  other  writers  of  the  continent, 
although  Vattel  expressly  admits  that  provisions  may,  under  cir- 
cumstances, be  treated  as  contraband.  And  I  take  the  modern 
established  rule  to  be  this,  that  generally  they  are  not  contra- 
band, but  may  become  so  under  circumstances  arising  out  of  the 
particular  situation  of  the  war,  or  the  condition  of  the  parties 
engaged  in  it.  The  court  must  therefore  look  to  the  circumstances 
under  which  this  supply  was  sent. 

Among  the  circumstances  which  tend  to  preserve  provisions 
from  being  liable  to  be  treated  as  contraband,  one  is,  that  they 
are  of  the  growth  of  the  country  which  exports  them.  In  the 
present  case,  they  are  the  product  of  another  country,  and  that 
a  hostile  country,  and  the  claimant  has  not  only  gone  out  of  his 
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^ay  for  the  supply  of  the  enemy,  but  he  has  assisted  the  enemy's 
ally  in  the  war  by  taking  off  his  surplus  commodities. 

Another  circumstance  to  which  some  indulgence  by  the  practice 
of  nations,  is  ^own,  is,  when  the  articles  are  in  their  native  and 
unmanufactured  state.  Thus  iron  is  treated  with  indulgence, 
though  anchors  and  other  instruments  fabricated  out  of  it  are 
directly  contraband.  Hemp  is  more  favorably  considered  than 
cordage ;  and  wheat  is  not  considered  so  noxious  a  commodity  as 
any  of  the  final  preparations  of  it  for  human  use.  In  the  present 
case,  the  article  falls  under  this  unfavorable  condition,  being  a 
manufacture  prepared  for  immediate  use. 

But  the  most  important  distinction  is,  whether  the  articles  were 
intended  for  the  ordinary  use  of  life,  or  even  for  mercantile 
ship's  use;  or  whether  they  were  going  with  a  highly  probable 
destination  to  military  usef  Of  the  matter  of  fact  on  which  the 
distinction  is  to  be  applied,  the  nature  and  quality  of  the  port  to 
which  the  articles  were  going,  is  not  an  irrational  test;  if  the  port 
is  a  general  commercial  port,  it  shall  be  understood  that  the 
articles  were  going  for  civil  use,  although  occasionally  a  frigate  or 
other  ships  of  war,  may  be  constructed  in  that  port.  Contra,  if  the 
great  predominant  character  of  the  port  be  that  of  a  port  of  naval 
military  equipment,  it  shall  be  intended  that  the  articles  were 
going  for  military  use,  although  merchant  ships  resort  to  the 
same  place,  and  although  it  is  possible  that  the  articles  might  have 
been  applied  to  civil  consumption ;  for  it  being  impossible  to  as- 
certain the  final  use  of  an  article  ancipitis  usus,  it  is  not  an  in- 
jurious rule  which  deduces  both  ways  the  final  use  from  the  im- 
mediate destination ;  and  the  presumption  of  hostile  use,  found  on 
its  destination  to  a  military  port,  is  much  inflamed,  if  at  the 
time  when  the  articles  were  going  a  considerable  armament  was 
notoriously  preparing,  to  which  a  supply  of  those  articles  would 
be  eminently  useful. 

In  the  case  of  the  Endraght  cited  for  the  claimant,  the  destina- 
tion was  to  Bourdeaux;  and  though  smaller  vessels  of  war  may  be 
occasionally  built  and  fitted  out  there,  it  is  by  no  means  a  port  of 
naval  military  equipment  in  its  principal  occupation,  in  the  same 
manner  as  Brest  is  universally  known  to  be. 

The  court,  however,  was  unwilling,  in  the  present  case,  to  con- 
clude the  claimant  on  the  mere  point  of  destination,  it  being  al- 
leged that  the  cheeses  were  not  fit  for  naval  use,  but  were  merely 
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luzories  for  the  use  of  domestic  tables.  It  therefore  permitted 
both  parties  to  exhibit  aflSdavits  as  to  their  nature  and  quality. 
The  claimant  has  exhibited  none;  but  here  are  authentic  cer- 
tificates from  persons  of  integrity  and  knowledge,  that  they  are 
exactly  such  cheeses  as  are  used  in  British  ships,  when  foreign 
cheeses  are  used  at  all;  and  that  they  are  exclusively  used  in 
French  ships  of  war. 

Attending  to  all  these  circumstances,  I  think  myself  warranted 
to  pronounce  these  cheeses  to  be  contraband,  and  condemn  them 
as  such.  As,  however,  the  party  has  acted  without  dissimulation 
in  the  case,  and  may  have  been  misled  by  an  inattention  to  cir- 
cumstances, to  which  in  strictness  he  ought  to  have  averted,  as 
well  as  by  something  like  an  irregular  indulgence  on  which  he 
had  relied ;  I  shall  content  myself  with  pronouncing  the  cargo  to 
be  contraband,  without  enforcing  the  usual  penalty  of  the  con- 
fiscation of  the  ship  belonging  to  the  same  proprieUv. 


PBIZB  CASBB. 

2  Black,  635. 


Mr.  Justice  Orieb:  There  are  certain  proportions  of  law 
which  must  necessarily  affect  the  ultimate  decision  of  these  cases, 
and  many  others,  which  it  will  be  proper  to  discuss  and  decide  be- 
fore we  notice  the  special  facts  peculiar  to  each. 

They  are,  First.  Had  the  president  the  right  to  institute  a 
blockade  of  ports  in  possession  of  persons  in  armed  rebellion 
against  the  government,  on  the  principles  of  international  law,  as 
known  and  acknowledged  among  civilized  States  t 

Second.  Was  the  property  of  persons  domiciled  or  residing 
within  those  States  a  proper  subject  of  capture  on  the  sea  as 
^'enemies'  "  property! 

I.  Neutrals  have  a  right  to  challenge  the  existence  of  a  block- 
ade de  facto,  and  also  the  authority  of  the  party  exercising  the 
right  to  institute  it.  They  have  a  right  to  enter  the  ports  of  a 
friendly  nation  for  the  purposes  of  trade  and  conmierce,  but  are 
bound  to*  recognize  the  rights  of  a  belligerent  engaged  in  actual 
war,  to  use  this  mode  of  coercion,  for  the  purpose  of  subduing  the 
enemy. 
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That  a  blockade  de  facto  actually  exists,  and  was  formally  de- 
clared and  notified  by  the  president  on  the  27th  and  30th  of 
April,  1861,  is  an  admitted  fact  in  these  cases. 

That  the  preeddent,  as  the  executive  chief  of  the  government 
and  commander-in^hief  of  the  army  and  navy,  was  the  proper 
person  to  make  such  notification,  has  not  been,  and  cannot  be  dis- 
puted. 

The  right  of  prize  and  captore  has  its  origin  in  the  '';i«  beUi/* 
and  is  governed  and  adjudged  under  the  law  of  nations.  To  make 
legitimate  the  capture  of  a  neutral  vessel  or  property  on  the  high 
seas,  a  war  must  exist  de  facto,  and  the  neutral  must  have  a 
knowledge  or  notice  of  the  intention  of  one  of  the  parties  bellig- 
erent to  use  this  mode  of  coercion  against  a  port^  city,  or  territory, 
in  possession  of  the  other. 

Let  us  inquire  whether,  at  the  time  this  blockade  was  instituted, 
a  state  of  war  existed  which  would  justify  a  resort  to  these  means 
of  subduing  the  hostile  force. 

War  has  been  well  defined  to  be  ''That  state  in  which  a  nation 
prosecutes  its  right  by  force." 

The  parties  belligerent  in  a  public  war  are  independent  na- 
tions. But  it  is  not  necessary  to  constitute  war  that  both  parties 
should  be  acknowledged  as  independent  nations  or  sovereign 
states.  A  war  may  exist  where  one  of  the  belligerents  claims 
sovereign  rights  as  against  the  other. 

Insurrection  against  the  government  may  or  may  not  culmi- 
nate Id  an  organized  rebellion,  but  a  civil  war  always  begins  by 
insurrection  against  the  lawful  authority  of  the  government.  A 
civil  war  is  never  solemnly  declared;  it  becomes  such  by  its  acci- 
dents— ^the  number,  power,  and  organization  of  the  persons  who 
originate  and  carry  it  on.  When  the  party  in  rebellion  occupy 
and  hold  in  a  hostile  manner  a  certain  portion  of  territory;  have 
declared  their  independence;  have  cast  off  their  allegiance;  have 
organized  armies;  have  commenced  hostilities  against  their  former 
sovereign,  the  world  acknowledges  them  as  belligerents,  and  the 
contest  a  war.  They  claim  to  be  in  arms  to  establish  their  liberty 
and  independence,  in  order  to  become  a  sovereign  state,  while  the 
sovereign  party  treats  them  as  insurgents  and  rebels  who  owe  al- 
legiance, and  who  should  be  punished  with  death  for  their  treason. 

The  laws  of  war,  as  established  among  nations,  have  their 
foundation  in  reason,  and  all  tend  to  mitigate  the  cruelty  and 
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misery  produced  hy  th%  scourge  of  war.  Hence  the  {Nurties  to  a 
civil  war  usually  concede  to  each  other  belligerent  rights.  Th^ 
exchange  prisoners,  and  adopt  the  other  courtesies  and  mleB  oom- 
mon  to  public  or  national  wars. 

"A  civil  war,"  says  Vattel,  ''breaks  the  bands  of  society  and 
government,  or  at  least  suspends  their  force  and  effect;  it  pro- 
duces in  the  nation  two  independent  parties,  who  consider  each 
other  as  enemies,  and  acknowledge  no  common  judge.  Those  two 
parties,  therefore,  must  necessarily  be  considered  as  constitiitingy 
at  least  for  a  time,  two  separate  bodies,  two  distinct  societies.  Hav- 
ing no  conmion  superior  to  judge  between  them,  th^  stand  in 
precisely  the  same  predicament  as  two  nations  who  engage  in  a 
contest  and  have  recourse  to  arms. 

' '  This  being  the  case,  it  is  very  evident  that  the  common  laws  of 
war — ^those  maxims  of  humanity,  moderation  and  honor— ought 
to  be  observed  by  both  parties  in  every  civil  war.  Should  the 
sovereign  conceive  he  has  a  right  to  hang  up  his  prisoners  as 
rebels,  the  opposite  party  will  make  reprisals,  etc.,  etc. ;  the  war 
will  become  cruel,  horrible,  and  every  day  more  destructive  to 
the  nation.'* 

As  a  civil  war  is  never  publicly  proclaimed,  eo  nomine,  against 
insurgents,  its  actual  existence  is  a  fact  in  our  domestic  history 
which  the  court  is  bound  to  notice  and  to  know. 

The  true  test  of  its  existence,  as  found  in  the  writings  of  the 
sages  of  the  common  law,  may  be  thus  summarily  stated:  "When 
the  regular  course  of  justice  is  interrupted  by  revolt,  rebellion,  or 
insurrection,  so  that  the  courts  of  justice  cannot  be  kept  open, 
civil  war  exists,  and  hostilities  may  be  prosecuted  on  the  same 
footing  as  if  those  opposing  the  government  were  foreign  enemies 
invading  the  land.'* 

By  the  constitution,  Congress  alone  has  the  power  to  declare  a 
national  or  foreign  war.  It  cannot  declare  war  against  a  state, 
or  any  number  of  states,  by  virtue  of  any  clause  in  the  constitu- 
tion. The  constitution  confers  on  the  president  the  whole  execu- 
tive power.  He  is  bound  to  take  care  that  the  laws  are  faithfully 
executed.  He  is  commander-in-chief  of  the  army  and  navy  of  the 
United  States,  and  of  the  militia  of  the  several  states  when  called 
into  the  actual  service  of  the  United  States.  He  has  no  power 
to  initiate  or  declare  a  war  against  a  foreign  nation  or  domestic 
firtate.    By  the  acts  of  Congress  of  February  28th,  1795,  and  3rd 
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of  March,  1807,  he  is  axithorized  to  oall  out  the  militia  and  use  the 
military  and  naval  forces  of  the  United  States  in  case  of  invasion 
by  foreign  nations,  and  to  suppress  insurrection  against  the  gov- 
ernment of  a  state  or  of  the  United  States. 

If  a  war  be  made  by  invasion  by  a  foreign  nation,  the  president 
is  not  only  authorized  but  bound  to  resist  force  by  force.  He  does 
not  initiate  the  war,  but  is  bound  to  accept  the  challenge  with- 
out waiting  for  any  special  legislative  authority.  And  whether 
the  hostile  party  be  a  foreign  invader,  or  states  organized  in  rebel- 
lion, it  is  none  the  less  a  war,  although  the  declaration  of  it  be 
"unilateral."  Lord  Stovell  (1  Dodson,  247)  observes,  *'It  is  not 
the  less  a  war  on  that  account,  for  war  may  exist  without  a 
declaration  on  either  side.  It  is  so  laid  down  by  the  best  writers  on 
the  law  of  nations.  A  declaration  of  war  by  one  country  only,  is 
not  a  mere  challenge  to  be  accepted  or  refused  at  pleasure  by  the 
other." 

The  battles  of  Palo  Alto  and  Beseca  de  la  Palma  had  been 
fought  before  the  passage  of  the  act  of  Ongress  of  May  13th, 
1846,  which  recognized  **a  state  of  war  as  existing  by  the  act  of 
the  republic  of  Mexico."  This  act  not  only  provided  for  the 
future  prosecution  of  the  war,  but  was  itself  a  vindication  and 
ratification  of  the  act  of  the  president  in  s'Hsepting  the  challenge 
without  a  previous  formal  declaration  of  war  by  Congress. 

This  greatest  of  civil  wars  was  not  gradually  developed  by  pop- 
ular commotion,  tumultuous  assemblies,  or  local  unorganized  in- 
surrections. However  long  nwiy  have  been  ite  previous  concej)- 
tion,  it  nevertheless  sprung  forth  suddenly  from  the  parent  brain, 
a  Minerva  in  the  full  panoply  of  war.  The  president  was  bound 
to  meet  it  in  the  shape  it  presented  itself,  without  waiting  for 
Congress  to  baptize  it  with  a  name ;  and  no  name  given  to  it  by 
him  or  them  could  change  the  fact 

It  is  not  the  less  a  civil  war,  with  belligerent  parties  in  hostile 
array,  because  it  may  be  called  an  ** insurrection"  by  one  side, 
and  the  insurgents  be  considered  as  rebels  or  traitors.  It  is  not 
necessary  that  the  independence  of  the  revolted  province  or  state 
be  acknowledged  in  order  to  constitute  it  a  party  belligerent  in 
war  according  to  the  law  of  nations.  Foreign  nations  acknowledge 
it  as  war  by  a  declaration  of  neutrality.  The  condition  of  neu- 
trality cannot  exist  unless  there  be  two  belligerent  parties.  In 
the  case  of  the  Santissima  Trinidad  (7  Wheaton,  337)  this  court 
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says:  "The  government  of  the  United  States  has  recognized  the 
existence  of  a  civil  war  between  Spain  and  her  colonies,  and  has 
avowed  her  determination  to  remain  neutral  between  the  parties. 
Each  party  is  therefore  deemed  by  us  a  belligerent  nation,  having, 
so  far  as  concerns  us,  the  sovereign  rights  of  war."  (See  also  3 
Bum.,  252.) 

As  soon  as  the  news  of  the  attack  on  Fort  Sumter,  and  the  or- 
ganization of  a  government  by  the  seceding  states,  assuming  to  act 
as  belligerents,  could  become  known  in  Europe,  to-wit,  on  the 
13th  of  May,  1861,  the  queen  of  England  issued  her  prodamatioa 
of  neutrality,  ''recognizing  hostilities  as  existing  between  the 
government  of  the  United  States  of  America  and  certain  states 
styling  themselves  the  Confederate  States  of  America. "  This  was 
immediately  followed  by  similar  declarations  of  silent  acquies- 
cence by  other  nations. 

After  such  an  official  recognition  by  the  sovereign,  a  citizen  of 
a  foreign  state  is  estopped  to  deny  the  existence  of  a  war  with  all 
its  consequences  as  regards  neutrals.  They  cannot  ask  a  court  to 
effect  a  technical  ignorance  of  .the  existence  of  a  war,  which  all 
the  world  acknowledges  to  be  the  greatest  civil  war  known  in  the 
history  of  the  human  race,  and  thus  cripple  the  arm  of  the  gov- 
ernment and  paralyze  its  power  by  subtle  definitions  and  in- 
genious  sophisms. 

The  law  of  nations  is  also  called  the  law  of  nature ;  it  is  founded 
on  the  common  consent  as  well  as  the  common  sense  of  the  world 
It  contains  no  such  anomalous  doctrine  as  that  which  this  Court 
are  now  for  the  first  time  desired  to  pronounce,  to-wit:  That 
insurgents  who  have  risen  in  rebellion  against  their  sovereign, 
expelled  her  courts,  established  a  revolutionary  government,  or- 
ganized armies,  and  commenced  hostilities,  are  not  enemies  be- 
cause they  are  traitors ;  and  that  a  war  levied  on  the  government 
by  traitors,  in  order  to  dismember  and  destroy  it,  is  not  a  war 
because  it  is  an  '^ insurrection.'' 

Whether  the  president  in  fulfilling  his  duties,  as  conmumder- 
in-chief ,  in  suppressing  an  insurrection,  has  met  with  such  armed 
hostile  resistance,  and  a  civil  war  with  such  alarming  proportions 
as  will  compel  him  to  accord  to  them  the  character  of  belligerents, 
IS  a  question  to  be  decided  by  him,  and  this  Court  must  be  gov- 
erned by  the  decisions  and  acts  of  the  political  department  of  the 
government  to  which  this  power  was  intrusted.    ''He  must  de- 
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tormine  what  degree  of  force  the  crisis  demands."  The  procla- 
mation of  blockade  is  itself  ofScial  and  conclusive  eyidence  to  the 
Ck)urt  that  a  state  of  war  existed  which  demanded  and  authorized 
a  recourse  to  such  a  measure,  under  the  circumstances  peculiar  to 
the  case. 

The  correspondence  of  Lord  Lyons  with  the  secretary  of  state 
admits  the  fact  and  concludes  the  question. 

If  it  were  necessary  to  the  technical  existence  of  a  war,  that  it 
should  have  a  legislative  sanction,  we  find  it  in  almost  every  act 
passed  at  the  extraordinary  session  of  the  legislature  of  1861, 
which  was  wholly  employed  in  enacting  laws  to  enable  the  gov- 
ernment to  prosecute  the  war  with  vigor  and  eflSciency.  And 
finally,  in  1861,  we  find  Congress  ^^ex  majors  cautela"  and  in  an- 
ticipation of  such  astute  objections,  passing  an  act  ^'approving, 
legalizing,  and  making  valid  all  the  acts,  proclamations  and  or- 
ders of  the  president,  etc.,"  as  if  they  had  been  issued  and  been 
done  under  the  previous  express  authority  and  direction  of  the 
Congress  of  the  United  States. 

Without  admitting  that  such  an  act  was  necessary  under  the 
circumstances,  it  is  plain  that  if  the  president  had  in  any  man- 
ner assimied  powers  which  k  was  necessary  should  have  the  au- 
thority or  sanction  of  Congress,  that  on  the  well  known  principle 
of  law,  ^'Omnis  ratihabitio  retrotrahitur  et  mandato  equipara- 
iar,"  this  ratification  has  operated  rto  perfectly  cure  the  defect. 
In  the  case  of  Brown  v.  United  States  (8  Cr.  131,  132, 133),  Mr. 
Justice  Story  treats  of  this  subject,  and  cites  numerous  authori- 
ties to  which  we  may  refer  to  prove  this  position,  and  concludes, 
''I  am  perfectly  satisfied  that  no  subject  can  commence  hostilities 
or  capture  property  of  an  enemy,  when  the  sovereign  has  pro- 
hibited it.  But  suppose  he  did,  I  would  ask  if  the  sovereign  may 
not  ratify  his  proceedings,  and  thus  by  a  retroactive  operation 
give  validity  to  themf " 

Although  Mr.  Justice  Story  dissented  from  the  majority  of 
the  Court  on  the  whole  case,  the  doctrine  stated  by  him  on  this 
point  is  correct  and  fully  substantiated  by  authority. 

The  objection  made  to  this  act  of  rattification,  that  it  is  ex  post 
facto,  and  therefore  unconstitutional  and  void,  might  possibly 
have  some  weight  on  the  trial  of  an  indictment  in  a  criminal  court. 
But  precedents  from  that  source  cannot  be  received  as  authorita- 
tive in  a  tribunal  administering  public  and  international  law. 
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On  this  first  question,  therefore,  we  are  of  the  opinion  that  tbc 
president  had  a  right,  jure  belli,  to  institute  a  blockade  of  ports 
in  possession  of  the  states  in  rebellion,  which  neutrals  are  bomid 
to  regard. 


INTERNATIONAL  LAW  IN  BEQABD  TO  BLOCKADE.* 
THE  OUNDE  B0D6IGUEB. 

174  U.  8.  510. 

»    Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the  court. 

We  are  unable  to  concur  with  the  learned  District  Judge  in  tbe 
conclusion  that  the  blockade  of  the  port  of  San  Juan  at  the  tin^ 
this  steamship  was  captured  was  not  an  effecdve  blockade. 

To  be  binding,  the  blockade  must  be  known,  and  the  blockading 
force  must  be  present;  but  is  there  any  rule  of  law  determining 
that  the  presence  of  a  panticular  force  is  essential  in  order  to 
render  a  blockade  eflfectivet  We  do  not  think  so,  but  on  the  con- 
'  traiy,  that  the  test  is  whether  the  blockade  is  practically  effective, 
and  that  that  is  a  question,  though  a  mixed  one,  more  of  fact  than 
of  law. 

The  founth  maxim  of  the  Declaration  of  Paris  (April  16, 1856) 
was:  '^ Blockades,  in  order  to  be  binding,  must  be  effective,  that 
is  to  say,  maintained  by  a  force  su£Scient  really  to  prevent  access 
to  the  coast  of  the  enemy."  Manifestly  this  broad  definition  was 
not  intended  to  be  literally  applied.  The  object  was  to  correct 
the  abuse,  in  the  early  part  of  the  century,  of  paper  blockades, 
where  extensive  coasts  were  put  under  blockade  by  proclamation, 
without  the  presence  of  any  force,  or  an  inadequate  force;  and 
the  question  of  what  might  be  sufficientt  force  was  necessarily  left 
to  be  determined  according  to  the  particular  circumstances. 

The  quotations  from  the  parliamentary  debates  of  May,  1861, 
given  by  Mr.  Dana  in  note  233  to  the  eighth  edition  of  Wheaton 
on  International  Law,  afford  interesting  illustrations  of  what  was 
considered  the  measure  of  effectiveness;  and  an  extract  is  also 
there  given  from  a  note  of  the  Department  ^f  Foreign  Affairs  of 
Prance  of  September,  1861,  in  which  that  is  defined:  "Forces 


♦See  Sec.  2018,  Vol.  12,  Cyclopedia  of  Law. 
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mifficient  to  prevent  the  ports  being  approached  without  exposure 
to  a  certain  danger." 

In  The  Mercurius,  I.  C.  Rob.  80,  84,  Sir  William  Scott  stated; 
''It  is  said,  this  passage  to  the  Zuyder  Zee  was  not  in  a  state  of 
blockade,  but  the  ship  was  seized  immediately  on  entering  it ;  and 
I  know  not  what  else  is  necessary  to  constitute  a  blockade.  The 
powers  who  formed  the  armed  neutrality  in  the  last  war,  under- 
stood blockade  in  this  sense ;  and  Russia,  who  was  the  principal 
party  in  that  confederacy,  described  a  place  to  be  in  a  state  of 
blockade,  when  it  is  dangerous  to  aittempt  to  enter  into  it." 

And  in  the  Frederick  Molke,  I.  C.  Rob.  86,  the  same  great 
jurist  said:  *'For  that  a  legal  blockade  did  exist,  results  neces- 
sarily from  these  facts,  as  nothing  farther  is  necessary  to  consti- 
tute blockade,  'than  that  there  should  be  a  force  stationed  to  pre- 
vent communication,  and  a  due  notice,  or  prohibition  given  to  the 
party." 

Such  is  the  settled  doctrine  of  the  English  and  American  courts 
and  publicists,  and  it  is  embodied  in  the  second  of  the  in^itruc- 
tions  issued  by  the  Secretary  of  the  Navy,  June  20, 1898,  General 
Order  No.  492:  '*A  blockade  to  be  effective  and  binding  must  be 
maintained  by  a  force  sufficient  to  render  ingress  to  or  egress 
from  the  port  dangerous." 

Clearly,  however,  it  is  not  practicable  to  define  what  degree  of 
danger  shall  constitute  a  test  of  the  efficiency  and  validity  of  a 
blockade.    It  is  enough  if  the  danger  is  real  and  apparent. 

In  The  Franciska,  2  Spinks,  128,  Dr.  Lushington,  in  passing  on 
the  question  whether  the  blockade  imposed  on  the  port  of  Riga 
was  an  eflfeotive  blockade,  said:  **What,  then,  is  an  efficient  block- 
ade, and  how  has  it  been  defined,  if,  indeed,  the  term  'definition* 
can  be  applied  to  such  a  subject!  The  one  definition  mentioned 
is,  that  egress  or  entrance  shall  be  attended  with  evident  danger; 
another,  that  of  Chancellor  Kent  (I  Kent's  Co.,  146),  is,  that  it 
shall  be  apparently  dangerous.  All  these  definitions  are  and  must 
be,  from  the  nature  of  blockades,  loose  and  uncertain ;  the  main- 
tenance of  a  blockade  must  always  be  a  question  of  degree— of 
the  degree  of  danger  attending  ships  going  into  or  leaving  a 
blockaded  port.  Nothing  is  further  from  my  intention,  nor,  in- 
deed, more  opposed  to  my  notions  of  the  law  of  nations,  than  any 
relaxation  of  the  rule  that  a  blockade  must  be  efficiently  main- 
tained; but  it  is  perfectly  obvious  that  no  force  can  bar  the  en- 
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trance  to  absolute  certainty ;  that  vessels  may  get  in  and  get  out 
daring  the  ni^t,  or  fogs  or  violent  winds,  or  occasional  absence; 
that  it  is  most  difficult  to  judge  from  numbers  alone.'' 

''It  is  impossible,"  says  Mr.  Hall  (Sec.  260),  ''to  fix  with  any 
accuracy  ihe  amount  of  danger  in  entry  which  is  necessary  to 
preserve  the  validity  of  ithe  blockade.  It  is  for  the  prize  courts 
of  the  belligerents  to  decide  whether  in  a  given  instance  a  veasel 
captured  for  its  breach  had  reason  to  suppose  it  to  be  non-exist- 
ent; or  for  the  neutral  government  to  examine,  on  the  particular 
facts,  whether  it  is  proper  to  withhold  or  to  withdraw  recogni- 
tion." 

In  The  Hoffnung,  C.  Bob.  112,  117,  Sir  William  Scott  said: 
"When  a  squadron  is  driven  oflF  by  accidents  of  weather,  which 
muisrt  have  entered  into  the  contemplation  of  the  belligerent  im- 
posing the  blockade,  there  is  no  reason  to  suppose  that  such  a  cir- 
cumstance would  create  a  change  of  system,  since  it  could  not  be 
expected  that  any  blockade  would  continue  many  months,  without 
being  liable  to  such  interruptions.  But  when  a  squadron  is  driven 
oflf  by  a  superior  force,  a  new  course  of  events  arise,  which  may 
tend  to  a  very  different  disposition  of  the  blockading  force,  and 
which  introduces  a  very  different  train  of  presumptions,  in  favor 
of  the  ordinary  freedom  of  commercial  speculations.  In  such  a 
case  the  neutral  merchant  is  not  bound  to  foresee  or  to  conjecture 
that  the  blockade  will  be  resumed."  And  undoubtedly  a  block- 
ade may  be  so  inadequate,  or  the  negligence  of  the  belligerent  in 
maintaining  it  may  be  of  such  a  character,  as  to  excuse  neutral 
vessels  from  the  penalties  of  its  violation.  Thus  in  the  case  of  an 
alleged  breach  of  the  blockade  of  the  island  of  Martinique,  which 
had  been  carried  on  by  a  number  of  vessels  on  the  different  sta- 
tions, so  communicating  with  each  other  as  to  be  able  to  intercept 
all  vessels  attempting  to  enter  the  ports  of  the  island.  It  was  held 
that  their  withdrawal  was  a  neglect  which  "necessarily  led  neu- 
tral vessels  to  believe  these  ports  might  be  entered  without  in- 
curring any  risk."  The  Nancy,  I  Acton,  57,  59.  But  it  cannot 
be  that  a  vessel  actually  captured  in  attempting  to  enter  a  block- 
aded port,  after  warning  entered  on  her  log  by  a  cruiser  off  that 
port  only  a  few  days  before,  could  dispute  the  efficiency  of  the 
force  to  which  she  was  subjected. 

As  we  hold  that  an  effective  blockade  is  a  blockade  so  effective 
as  to  make  it  dangerous  in  fact  for  vessels  to  attempt  to  enter  the 
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blockaded  port,  it  follows  that  the  question  of  effectiveness  is  not 
controlled  by  the  number  of  the  blockading  force.  In  other  words, 
the  position  cannot  be  maintained  that  one  modem  cruiser  though 
sufficient  in  fact  is  not  sufficient  as  matter  of  law. 

Even  as  long  ago  as  1809,  in  The  Nancy,  I  Acton,  63,  where  the 
station  of  ithe  vessel  was  sometimes  off  the  port  of  Trinity  and,  at 
others,  off  another  port  more  than  seven  miles  distant,  it  was 
ruled  that:  ''Under  particular  circumstances  a  single  vessel  may 
be  adequate  to  maintain  the  blockade  of  one  port  and  co-operate 
with  the  other  vessels  at  the  same  time  in  the  blockade  of  another 
neighboring  port";  although  there  Sir  William  Grant  relied  on 
the  opinion  of  the  commander  on  that  station  that  the  force  was 
completely  adequate  to  the  service  required  to  be  performed. 

The  ruling  of  Dr.  Lushington  in  The  Franctska,  above  cited, 
was  to  that  effect,  and  the  text  books  refer  to  other  instances. 

The  learned  District  Judge,  in  his  opinion,  refers  to  the  treaty 
between  France  and  Denmark  of  1742,  which  provided  that  the 
entrance  to  a  blockaded  port  should  be  closed  by  at  least  two  ves- 
sels or  a  battery  on  shore;  to  the  treaty  of  1760,  between  Holland 
and  the  Two  Sicilies  prescribing  that  at  least  six  ships  of  war  be 
ranged  at  a  distance  slightly  greater  than  gunshot  from  the  en- 
trance; and  to  the  treaty  between  Prusaa  and  Denmark,  1818, 
which  stipulated  that  two  vessels  should  be  stationed  before  every 
blockaded  port;  but  we  do  not  think  these  particular  agreements 
of  special  importance  here,  and  indeed,  Ortolan,  by  whom  they 
are  cited,  says  that  such  stipulations  cannot  create  a  positive  rule 
in  all  cases  even  between  the  parties,  "since  the  number  of  ves- 
sels depends  evidently  on  the  nature  of  the  place  blockaded,"  2 
Ortolan  (4th  ed.),  330,  and  note  2. 

Nor  do  we  regard  Sir  William  Scott's  judgment  in  The  Arthur 
(1814),  I  Dodscn,  423,  as  of  weight  in  favor  of  claimants.  In 
effect  the  ruling  sustained  the  validity  of  the  maintenance  of  a 
blockade  by  a  single  ship,  and  the  case  was  thus  stated:  '^This  is 
a  claim  made  by  one  of  His  Majesty's  ships  to  share  as  joint 
captor  in  a  prize  taken  in  the  Biver  Ems  by  another  ship  belong- 
ing to  His  Majesty,  for  a  breach  of  the  blockade  imposed  by  the 
order  in  council  of  the  28th  April,  1809.  This  order,  was,  among 
others,  issued  by  way  of  retaliation  for  the  measures  which  had 
been  previously  adopted  by  the  French  Government  against  the 
commerce  of  this  country.    The  blockade  imposed  by  it  is  ap- 
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plicable  to  a  very  great  extent  of  coast,  ajid  was  never  intended 
to  be  maintained  according  to  the  regular  mode  of  enforcing 
blockades,  by  stationing  a  number  of  ships,  and  forming  as  it 
were  an  arch  of  circumvallation  around  the  mouth  of  the  pro- 
hibited port  There,  if  the  arch  fails  in  any  one  point,  the  block- 
ade itself  fails  altogether;  but  this  species  of  blockade,  which  has 
arisen  out  of  the  violent  and  unjust  conduct  of  the  enemy,  was 
maintained  by  a  ship  stationed  anywhere  in  the  neighborhood  of 
the  coast,  or,  as  in  this  case,  in  the  river  itself,  observing  and  pre- 
venting every  vessel  that  might  endeavor  to  effect  a  passage  up  or 
down  the  river." 

Blockades  are  maritime  blockades,  or  blockades  by  sea  and 
land ;  and  they  may  be  either  military  or  commercial,  or  may  par- 
take of  the  nature  of  both.  The  question  of  effectiveness  must 
depend  on  the  circumstances.  We  agree  that  the  effect  of  a 
single  capture  is  not  decisive  of  the  effectiveness  of  a  blockade, 
but  the  case  made  on  this  record  does  not  rest  on  that  ground. 

We  are  of  opinion  that  if  a  single  modem  cruiser  blockading  a 
port  renders  it  in  fact  dangerous  for  other  craft  to  enter  the  port, 
that  is  sufficient,  since  thereby  the  blockade  is  made  practically 
effective. 

What  were  the  facts  as  to  the  effectiveness  of  the  blockade  in 
the  case  before  usf 

In  the  proclamation  of  June  27»  1898,  occurs  this  paragraph: 

*'The  United  States  of  America  has  instituted  and  will  main- 
tain an  effective  blockade  of  all  the  ports  on  the  south  coast  of 
Cuba,  from  Cape  Frances  to  Cape  Cruz,  inclusive,  and  also 
of  the  port  of  San  Juan,  in  the  island  of  Porto  Rico.**  (Proc- 
lamation No.  11,  Stat.  34.)  The  blockade  thus  announced  was  not 
of  the  coast  of  Porto  Bico,  but  of  the  port  of  San  Juan,  a  town  of 
less  than  25,000  inhabitants,  on  the  northern  coast  of  Porto  Rico, 
with  a  single  entrance.  From  June  27  to  July  14,  1898,  the 
Tosemite,  a  merchant  sJiip  converted  into  an  auxiliary  cruiser, 
blockaded  the  port.  Her  maximum  speed  was  fifteen  and  one-half 
knots;  and  her  armament  ten  S-inch  rapid  firing  guns,  six  6- 
pounders,  two  1-pounders,  with  greatest  range  of  three  and  one- 
half  miles.  While  the  Yoeemite  was  blockading  the  port  she  ran 
the  armed  transport  Antonio  Lopez  aground  six  miles  from  San 
Juan ;  gave  a  number  of  neutral  vessels  official  notice  of  the  block- 
ade; warned  off  many  from  the  port;  and  on  the  5th  of  July, 
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1898,  wrote  in  the  log  of  the  Olinde  Rodrigues,  off  San  Juan,  the 
official  warning  of  the  blockade  of  San  Juan.  On  July  14  and 
thereafter  the  port  was  blockaded  by  the  armored  cruiser  New 
Orleans,  whose  maximum  speed  was  twenty-two  knots,  and  her 
armament  six  6-inch  breech-loading  rifles,  four  4.7-inch  breech- 
loading  rifles,  ten  6.pounders,  four  1.5-inch  guns,  corresponding 
to  3-pounders;  four  3-pounders  in  the  tops;  four  37-millimetre 
automatic  guns,  corresponding  to  1-pounders.  The  range  of  her 
guns  was  five  and  one-half  sea  miles  or  six  and  a  quarter  statute 
miles.  If  stationary,  she  could  command  a  circle  of  thirteen  miles 
in  diameter;  if  moving  at  maximum  speed,  she  could  cover  in  five 
minutes  any  point  on  a  circle  of  seventeen  miles  diameter ;  and  in 
ten  minutes  any  point  on  a  circle  of  nineteen  miles  diameter ;  her 
electric  search-lights  could  sweep  the  sea  by  night  for  ten  miles 
distance;  her  motive  power  made  her  independent  of  winds  and 
currents;  in  these  respects  and  in  her  armament  and  increased 
range  of  guns  she  so  far  surpassed  in  effectiveness  the  old-time 
war  ships  that  it  would  be  inadmissible  to  hold  that  even  if  a  cen- 
tury ago  more  than  one  ship  was  believed  to  be  required  for  en 
effective  blockade,  therefore  this  cruiser  was  not  sufficient  to 
blockade  this  port. 

Assuming  that  the  Olinde  Bodrigues  attempted  to  enter  San 
Juan,  July  17,  there  can  be  no  question  that  it  was  dangerous  for 
her  to  do  so,  as  the  result  itself  demonstrated.  She  had  had  actual 
warning  twelve  days  before;  no  reason  existed  for  the  supposition 
that  the  blockade  had  been  pretermitted  or  relaxed;  her  com- 
mander had  no  right  to  experiment  as  to  the  practical  effective- 
ness of  the  blockade,  if  he  did  so,  he  took  the  risk;  he  was  be- 
lieved to  be  making  the  attempt,  and  was  immediately  captured.* 
In  these  circumstances  the  vessel  cannot  be  permitted  to  plead 
that  the  blockade  was  not  legally  effective. 

After  the  argument  on  the  motion  to  discharge  the  vessel,  ap- 
plication was  made  by  counsel  for  the  claimant  to  the  District 
Judge,  by  letter,  that  the  Navy  Department  be  requested  to  fur- 
nish the  Court  with  all  the  letters  or  dispatches  of  the  com- 
manders of  vessels  blockading  the  port  of  San  Juan  in  respect  to 
the  sufficiency  of  the  force.  And  a  motion  was  made  in  the  court 
"for  an  order  authorizing  the  introduction  into  the  record  of  the 
dispatches  of  Captain  Sigsbee  and  Commander  Davis,"  dated 
JTune  27,  1898,  and  July  26,  1898,  and  published  by  the  Navy 
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Department  in  the  "Appendix  to  the  Report  of  the  Chief  of  the 
Bureau  of  Navigation,  1898,"  pp.  224,  225,  642. 

To  this  the  United  States  objected  on  the  grounds  that  isolated 
statements  transmitting  official  information  to  superior  officers, 
and  consisting  largely  of  opinion  and  hearsay,  were  not  compe- 
tent evidence;  that  the  claimants  had  been  afforded  the  oppor- 
tunity to  offer  additional  proof,  and  had  not  availed  themselves 
thereof;  that  if  the  Court  desired  to  have  these  papers  before  it, 
then  the  government  should  be  permitted  to  define  their  meaning 
by  counter  proofs;  and  certain  explanatory  affidavits  were,  at  the 
same  time,  tendered  for  consideration,  if  the  motion  were  granted 

We  need  not  specifically  rule  on  the  motion,  or  as  to  the  admis- 
sibility of  either  the  dispatches  or  affidavits,  as  we  are  satisfied 
that  the  dispatches  have  no  legitimate  tendency  to  establish  that 
the  blockade  was  not  effective  so  far  as  the  exclusion  of  trade  from 
this  port  of  the  belligerent,  whether  in  neutral  or  enemy's  trading 
ships,  was  concerned.  This  country  has  always  recognized  the  es- 
sential difference  between  a  military  and  a  commercial  blockade. 
The  one  deals  with  the  exclusion  of  trade,  and  the  other  involves 
the  consideration  of  armed  conflict  with  the  belligerent.  The 
necessity  of  a  greater  blockading  force  in  the  latter  daas  than  in 
the  former  is  obvious.    The  difference  is  in  kind  and  degree. 

Our  government  was  originally  of  opinion  that  commercial 
blockades  in  respect  of  neutral  powers  ought  to  be  done  away 
with ;  but  that  view  was  not  accepted,  and  during  the  period  of 
the  Civil  War  the  largest  commercial  blockade  ever  known  was 
established.  Dana's  Wheat,  Int.  Law  (8th  ed.),  p.  671,  note  232; 
Whart  Int.  Dig.,  Sec.  361. 

The  letters  of  Captain  Sigsbee,  of  the  St.  Paul,  and  of  Com- 
mander Davis,  of  the  Dixie,  must  be  read  in  the  light  of  this  rec- 
ognized distinction ;  and  it  is  to  be  further  remarked  that  after  the 
letter  of  Captain  Sigsbee  of  June  27  the  New  Orleans  was  sent  by 
Admiral  Sampson  officially  to  blockade  the  port  of  San  Juan, 
thereby  enormously  increasing  its  efficiency. 

And  the  letter  of  the  Commander  of  the  Dixie,  of  July  26, 
1898,  appears  to  us  to  have  been  written  wholly  from  the  stand- 
point of  the  efficiency  of  the  blockade  as  a  military  blockade.  He 
says:  ''Captain  Folger  kept  me  through  the  night  on  the  24th, 
as  he  had  information  which  led  him  to  believe  that  an  attack 
would  be  made  on  his  ship  during  the  night    There  are  in  San 
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Juan,  Porto  Rico,  the  Terror,  a  torpedo  gunboat;  the  Isabella 
II.,  a  cruiser;  a  torpedo  boat  and  a  gunboat.  There  is  also  a 
German  steamer,  which  is  only  waiting  an  opportunity  to  slip 
out."  And  further:  *'It  is  Captain  Polger's  opinion  that  the 
enemy  will  attempt  to  raise  the  blockade  of  San  Juan,  and  it  is 
my  opinion  that  he  should  be  re-enforced  there  with  the  least  pos- 
sible delay." 

In  our  judgment  these  naval  officers  did  not  doubt  the  effective- 
ness of  the  commercial  blockade,  and  had  simply  in  mind  the  de- 
sirability of  rendering  the  blockade,  as  a  military  blockade,  im- 
pregnable, by  the  possession  of  a  force  sufficient  to  successfully 
repel  any  hostile  attack  of  the  enemy's  fleet.  The  blockade  was 
practically  effective ;  and  remained  so ;  and  was  legal  and  binding, 
if  not  raised  by  an  actual  driving  away  of  the  blockading  force 
by  the  enemy;  until  the  happening  of  which  result  the  neutral 
trader  had  no  right  to  ask  whether  the  blockade,  as  against  the 
possible  superiority  of  the  enemy's  fleet,  was  or  was  not  effective 
in  a  military  sense. 

But  was  this  ship  attempting  to  enter  the  port  of  San  Juan,  on 
the  morning  of  July  17,  when  she  was  captured!  It  is  contended 
by  counsel  for  the  claimant  that  if  the  rulings  of  the  District 
Court  should  be  disapproved  of,  an  opportunity  should  still  be 
given  it  to  put  in  further  proofs  in  respect  of  the  violation  of  the 
blockade,  notwithstanding  it  had  declined  to  do  so  under  the 
order  of  that  court.  That  order  gave  ninety  days  to  the  captors 
for  further  proofs,  and  to  the  claimant,  thereafter,  such  time  for 
testimony  in  reply  as  might  seem  proper.  After  the  captors  had 
put  in  their  proofs,  the  claimant,  without  introducing  anything 
further,  moved  for  the  discharge,  and  restitution  of  the  steamship 
on  the  ground  of  the  ineffective  character  of  the  blockade,  and 
because  the  evidence  did  not  justify  a  decree  of  condemnation; 
but  undertook  to  reserve  the  right  to  adduce  further  proof,  in  the 
event  that  its  motion  should  be  denied.  The  District  Court  com- 
mented with  disfavor  upon  such  an  attempt,  and  we  think  the 
claimant  could  not  as  a  matter  of  right  demand  that  the  cause  be 
opened  again.  The  settled  practice  of  prize  courts  forbids  the 
taking  of  further  proofs  under  such  circumstances;  and  in  the 
view  we  take  of  the  cause  it  would  subserve  no  useful  purpose  to 
permit  this  to  be  done. 

On  the  proofs  before  us  in  the  ease  is  this:  The  Olinde  Rod- 
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rigaes  was  a  merchant  vessel  of  1675  tons,  bdonging  to  the  Com- 
pagnie  G^n^rale  Transatlantique,  .engaged  in  the  West  India 
trade  and  receiving  a  subsidy  from  the  French  govemmait  for 
carrying  its  mails  on  an  itinerary  prescribed  by  the  postal  au- 
thorities. Her  regular  course  was  from  Havre  to  St.  Thomas,  San 
Juan,  Puerta  Plata  and  some  other  ports,  returning  by  the  same 
ports  to  Havre.  She  sailed  from  Havre,  June  16,  and  arrived  at 
St.  Thomas,  July  3,  and  at  San  Juan  the  morning  of  July  4.  The 
proclamation  of  the  blockade  of  San  Juan  was  issued  June  27, 
while  she  was  on  the  sea.  The  United  States  cruiser  Tosemite 
was  on  duty  in  those  waters^  blockading  the  port  of  San  Juan, 
and  when  her  commander  sighted  the  Olinde  Bodrigues  coming  in 
from  the  eastward  toward  the  port  he  made  chase,  but  before 
reaching  her  she  had  turned  in  and  was  under  the  protection  of 
the  shore  batteries.  He  lay  outside  until  the  next  morning — the 
morning  of  July  5,  when  he  intercepted  the  steamship  as  she  was 
coming  out,  and  sent  an  ofScer  aboard,  who  made  this  entry  in 
her  log:  ''Warned  off  San  Juan  July  5th,  1898,  by  U.  S.  S.  To- 
Semite.  Commander  Emory.  John  Bums,  Ensign  U.  S.  Navy." 
The  master  of  the  Olinde  Rodrigues,  whose  testimony  was  taken 
in  preparatorio,  testified  that  when  he  entered  San  Juan,  July 
4th,  he  had  no  knowledge  that  the  port  was  blockaded,  and  that 
he  first  heard  of  it  from  the  Yosemite  on  July  5,  when  he  was 
leaving  San  Juan.  After  the  notification  he  continued  his  voy- 
age on  the  specified  itinerary,  arriving  at  Gh>naives,  the  last  p(»t 
outward,  on  July  12.  On  his  return  voyage  he  stopped  at  the 
same  ports,  taking  on  freight,  passengers  and  mail  for  Havre.  At 
Cape  Haytien,  on  July  14,  he  received  a  telegram  from  the  agent 
of  his  company  at  San  Juan,  telling  him  to  hasten  his  arrival 
there  by  one  day  in  order  to  take  on  fifty  first-class  passengers, 
and  he  replied  that  the  ship  would  not  touch  at  San  Juan,  but 
would  be  at  St.  Thomas  on  the  17th.  The  purser  testified  that 
on  receipt  of  the  cable  from  the  consignee  at  San  Juan,  he  told 
the  captain  **that  since  we  were  advised  of  the  blockade  of  Porto 
Eico  by  the  war  ship,  it  was  absolutely  necessary  not  to  stop," 
and  that  **  before  me,  the  agent  in  Cape  Haytien,  sent  a  cable- 
gram, sa3dng  'Daim  (the  vessel)  will  not  stop  at  San  Juan,  the 
blockade  being  notified.'  " 

The  ship's  master  further  testified  that  on  the  outward  voyage 
at  each  port  he  had  warned  the  agent  of  the  company  and  the 
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postal  department  that  he  would  not  touch  at  Porto  Rico,  that 
he  would  not  take  passengers  for  that  port,  and  that  the  letters 
would  be  returned  to  St.  Thomas,  and  that  having  received  his 
clearance  papers  at  Puerto  Plata  at  half  past  five  o'clock  on  the 
evening  of  July  15,  he  did  not  leave  until  six  o'clock  in  the  morn- 
ing of  July  16,  as  he  did  not  wish  to  find  himself  at  night  along 
the  coast  of  Porto  Rico. 

The  ship  was  a  large  and  valuable  one,  belonging  to  a  great 
steamship  company  of  world-wide  reputation;  she  was  on  her 
return  voyage  laden  with  tobacco,  sugar,  and  other  products  of 
that  region;  she  had  no  cargo,  passengers  or  mail  for  San  Juan; 
she  had  arrived  off  that  port  in  broad  daylight,  intentionally  ac- 
cording to  the  captain;  her  regular  itinerary  on  her  return  to 
Prance  would  have  taken  her  from  Port  au  Prince  to  San  Juan, 
and  from  San  Juan  to  St.  Thomas,  and  thence  to  Havre,  but  as 
San  Juan  was  blockaded  and  she  had  been  warned  off,  and  could 
not  lawfully  stop  there,  her  route  was  from  Port  au  Prince  to 
St.  Thomas,  which  led  her  directly  by  and  not  many  miles  from 
the  port  of  San  Juan. 

The  only  possible  motive  which  could  be  or  is  assigned  for  her 
to  attempt  to  break  the  blockade  is  that  the  consignee  at  San 
Juan  cabled  the  captain  at  Cape  Haytien,  ''that  he  must  stop  at 
San  Juan  and  take  fifty  first-class  passengers."  At  this  time  the 
fleet  of  Admiral  Cervera  had  been  destroyed;  Santiago  had  fal- 
len ;  and  the  long  reign  of  Spain  in  the  Antilles  was  drawing  to 
an  end.  Doubtless  the  transportation  of  fifty  first-class  passen- 
gers would  prove  remunerative,  especially  as  some  of  them  might 
be  Spanish  ofiScials,  and  Spanish  archives  and  records,  and  treas- 
ure, might  accompany  them  if  they  escaped  on  the  ship.  It  is 
forcibly  argued  that  these  are  reasonable  inferences,  and  afford  a 
sufficient  motive  for  the  commission  of  the  offense.  But  as,  where 
the  guilty  intent  is  established,  the  lack  of  motive  cannot  in  itself 
overthrow  it,  so  the  presence  of  motive  is  not  in  itself  sufficient 
to  supply  the  lack  of  evidence  of  intent.  Now,  in  this  case,  the 
captain  not  only  testified  that  he  answered  the  cable  to  the  effect 
that  he  should  not  stop  at  San  Juan,  but  the  purser  explicitly 
stated  that  the  agent  at  Cape  Haytien  sent  the  telegram  for  the 
captain,  specifically  notifying  the  agent  at  San  Juan  that  the 
ship  would  not  stop  there,  the  blockade  having  been  notified.  It 
is  true  that  the  cablegram  was  not  produced,  but  this  was  not 
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to  be  expected  in  taking  the  depontioiis  tii  preparutorio,  and  Hiat 
of  the  agent  at  Cape  Haytien.  There  is  nothing  in  the  evidenee 
to  the  contrary,  and  under  the  liberality  of  the  roles  of  evidenee 
in  the  administration  of  the  civil  law,  we  must  take  this  as  we 
find  it,  and,  as  it  stands,  the  argmnent  that  a  temptation  was 
held  oat  is  answered  by  the  evidence  that  it  was  resisted. 

Such  being  the  situation,  and  the  evidence  of  the  ship's  ofiScers 
being  explicit  that  the  vessel  was  on  her  way  to  St  Thomas  and 
had  no  intention  of  running  into  San  Juan,  the  deerce  in  her 
favor  must  be  affirmed  on  the  merits. 
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CHAPTER  XIV. 

INSTRUCTIONS  FOR   THE  GOVERNMENT   OF  ARMIES   OF  THE 
UNITED  STATES  IN  THE  FIELD.* 

SECTION  I. 

Martial  law — Military  jurisdiction — Military  necemty — BetaJr 

iatian. 

1. 

A  place,  district,  or  country  occupied  by  an  enemy  stands,  in 
consequence  of  the  occupation,  under  tba  martial  law  of  the 
invading  or  occupying  army,  whether  any  proclamation  declaring 
martial  law,  or  any  public  warning  to  the  inhabitants,  has  been 
issued  or  not.  Martial  law  is  the  immediate  and  direct  effect 
and  consequence  of  occupation  or  conquest. 

The  presence  of  a  hostile  army  proclaims  its  martial  law. 

2. 

Martial  law  does  not  cease  during  the  hostile  occupation,  except 
by  special  proclamation,  ordered  by  the  commander  in  chief;  or 
by  special  mention  in  the  treaty  of  peace  concluding  the  war, 
when  the  occupation  of  a  place  or  territory  continues  beyond  the 
conclusion  of  peace  as  one  of  the  conditions  of  the  same. 


Martial  law  in  a  hostile  country  consists  in  the  suspension, 
by  the  occupying  military  authority,  of  the  criminal  and  civil 
law,  and  of  the  domestic  administration  andi  government  in  the 
occupied  place  or  territory,  and  in  the  substitution  of  military 
rule  and  force  for  the  same,  as  well  as  in  the  dictation  of  general 
laws,  as  far  as  military  necessity  requires  this  suspension,  sub- 
stitution, or  dictation. 


*  Prepared  by  Prof.  Francis  Lieber,  of  the  University  of  Soath  Carolina, 
in  1863,  at  the  request  of  President  Lincohi.  See  Sec.  1957,  Vol.  12,  Cyclo- 
pedia of  Law. 
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The  commander  of  the  forces  may  prodaim  that  the  admkim- 
tration  of  all  civil  and  penal  imw  aball  continue  either  wholly  or 
in  part,  as  in  times  of  peace,  unless  otherwise  ordered  by  the 
military  authority. 

4. 

Martial  law  is  simply  military  authorily  ezerciBed  in  aoeori- 
ance  with  the  laws  and  usages  of  war.  Military  oppression  is 
not  martial  law;  it  b  the  abuse  of  the  power  which  that  kw 
confera  Ab  martial  law  is  executed  by  military  force,  it  is  in- 
cumbent upon  those  who  administer  it  to  be  strictly  guided  hy 
the  principles  of  justice,  honor,  and  humanity — ^virtues  adorning 
a  soldier  even  more  than  other  men,  for  the  very  reason  that  he 
possesses  the  power  of  his  arms  against  the  unarmed. 


Martial  law  should  be  less  stringent  in  places  and  oonntries 
fully  occupied  and  fairly  conquered.  Much  greater  severily 
may  be  exercised  in  places  or  r^ons  where  actual  hostilities 
exist,  or  are  expected,  and  must  be  prepared  for.  Its  most  c«n- 
plete  sway  is  allowed— even  in  the  commander's  own  country— 
when  face  to  face  with  the  enemy,  because  of  the  absolute  neoes- 
mties  of  the  case,  and  of  the  paramount  duly  to  defend  the 
country  against  inva^n. 

To  save  the  country  is  paramount  to  all  other  conrnderations. 

6. 

All  civil  and  penal  law  ^all  continue  to  take  its  usual  course 
in  the  enemy's  places  and  territories  under  martial  law,  unless 
interrupted  or  stopped  by  order  of  the  occupying  military 
power;  but  all  the  functions  of  the  hostile  government — ^legis- 
lative, executive,  or  administrative — whether  of  a  general,  pro- 
vincial, or  local  character,  cease  under  martial  law,  or  continue 
only  with  the  sanction,  or,  if  deemed  necessary,  the  particii>atioii, 
of  the  occupier  or  invader. 

7. 

Martial  law  extends  to  property  and  to  persons,  whether  they 
are  subjects  of  the  enemy,  or  aliens  to  that  government. 
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8. 

ConsolSy  among  American  and  European  nations,  are  not  dip- 
lomatic agents.  Nevertheless,  their  oflSces  and  persons  will  be 
subjected  to  martial  law  in  cases  of  urgent  necessity  only ;  their 
property  and  business  are  not  exempted.  Any  delinquency  they 
commit  against  the  establidied  military  rule  may  be  punished 
as  in  the  case  of  any  other  inhabitant,  and  such  punishment  fur* 
nishes  no  reasonable  ground  for  international  complaint. 

9. 

The  functions  of  ambassadors,  ministers,  or  other  diplomatic 
agents,  accredited  by  neutral  powers  to  the  hostile  government, 
cease,  so  far  as  regards  the  displaced  government;  but  the  con- 
quering or  occupying  power  usually  recognizes  them  9S  tem- 
porarily accredited  to  itself. 

10. 

Martial  law  affects  chiefly  the  i>olice  and  collection  of  public 
revenue  and  taxes,  whether  imposed  by  the  expelled  government 
or  by  the  invader,  and  refers  mainly  to  the  support  and  eflS- 
ciency  of  the  army,  its  safety,  and  the  safety  of  its  operations. 

11. 

The  law  of  war  does  not  only  disclaim  all  cruelly  and  bad 
faith  concerning  engagements  concluded  with  the  enemy  during 
the  war,  but  also  the  breaking  of  stipulations  solemnly  con- 
tracted by  the  belligerents  in  time  of  peace,  and  avowedly  in- 
tended to  remain  in  force  in  case  of  war  between  the  contracting 
powers. 

It  disclaims  all  extortions  and  other  transactions  for  individ- 
ual gain;  all  acts  of  private  revenge,  or  connivance  at  such  acts. 

Offenses  to  the  contrary  shall  be  severely  punished,  and  es- 
pecially so  if  committed  by  ofi&oers. 

12. 

Whenever  feasible,  martial  law  is  carried  out  in  cases  of  in- 
dividual offenders  by  military  courts;  but  sentences  of  death 
shall  be  executed  only  with  the  approval  of  the  chief  executive, 
provided  the  urgency  of  the  case  does  not  require  a  speedier 
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execution,  and  then  only  with  the  approval  of  the  ohief  com- 
mander. 

13. 

Military  jurisdiction  is  of  two  kinds:  Pirart,  that  which  is 
conferred  and  defined  by  statute;  second,  that  which  is  derived 
from  the  common  law  of  war.  Military  offenses  under  the 
statute  law  must  be  tried  in  the  manner  therein  directed;  but 
military  offenses  which  do  not  come  within  the  statute  must  be 
tried  and  punished  under  the  common  law  of  war.  The  char- 
acter of  the  courts  which  exercise  these  jurisdictions  depends 
upon  the  local  laws  of  each  particular  country. 

In  the  armies  of  the  United  States  the  first  is  exercised  by 
oourts-martial,  while  cases  which  do  not  come  within  the  ''Rules 
and  Articles  of  War,**  or  the  jurisdiction  conferred  by  statute 
on  courts-miartial,  are  tried  by  military  oommis^ons. 

14. 

Military  necessity,  as  understood  by  modem  civilized  nations, 
consists  in  the  necessity  of  those  measures  which  are  indispensa- 
ble for  securing  the  ends  of  the  war,  and  which  are  lawful 
according  to  the  modem  law  and  usages  of  war. 

15. 

Military  necessity  admits  of  all  direct  destruction  of  life  or 
limb  of  armed  enemies,  and  of  other  persons  whose  destructioD 
is  inoidentally  unavoidable  in  the  armed  contests  of  the  war;  it 
allows  of  the  capturing  of  every  armed  enemy,  and  every  en«ny 
of  importance  to  the  hostile  government,  or  of  peculiar  danger  to 
the  captor;  it  allows  of  all  destruction  of  property,  and  obstruc- 
tion of  the  ways  and  channels  of  traffic,  travel,  or  communica- 
tion, and  of  all  withholding  of  sustenance  or  means  of  life  from 
the  enemy;  of  the  appropriation  of  whatever  an  enemy's  coun- 
try affords  necessary  for  the  subsistence  and  safety  of  the  army, 
and  of  such  deception  as  does  not  involve  the  breaking  of  good 
faith  either  positively  pledged,  regarding  agreements  entered 
into  during  the  war,  or  supposed  by  the  modem  law  of  war  to 
exist  Men  who  take  up  arms  against  one  another  in  public  war 
do  not  cease  on  this  account  to  be  moral  beings,  responsible  to 
one  another  and  to  God, 
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16. 

IGIitaiy  neceamty  does  not  admit  of  cruelty — ^that  is,  the  in- 
fliction of  suffering  for  the  sake  of  suffering  or  for  revenge,  nor 
of  maiming  or  wounding  except  in  fight,  nor  of  torture  to  extort 
confessions.  It  does  not  admit  of  the  use  of  poison  in  any  way, 
nor  of  the  wanton  devastation  of  a  district  It  admits  of  decep- 
tion, but  disclaims  acts  of  perfidy.  And,  in  general,  military 
necessity  does  not  include  any  act  of  hostilily  which  makes  the 
return  to  peace  unneceeBarily  difficult. 

17. 

War  is  not  carried  on  by  arms  alone.  It  is  lawful  to  starve 
the  hostile  belligerent,  armed  or  unarmed,  so  that  it  leads  to  the 
speedier  subjection  of  the  enemy. 

18. 

When  a  commander  of  a  besieged  place  expels  the  noncom- 
batants,  in  order  to  lessen  the  number  of  those  wiio  consume  his 
stock  of  provisions,  it  is  lawful,  though  an  extreme  measure,  to 
drive  them  back,  so  as  to  hasten  on  the  surrender. 

19. 

Commanders,  whenever  admissible,  inform  the  enemy  of  their 
intention  to  bombard  a  place,  so  that  the  noncombatants,  and 
especially  the  women  and  children,  may  be  removed  before  the 
bombardment  commences.  But  it  is  no  infraction  of  the  com- 
mon larw  of  war  to  omit  thus  to  inform  the  enemy.  Surprise  may 
be  a  necessity. 

20. 

Public  war  is  a  state  of  armed  hostility  between  sovereign 
nations  or  governments.  It  is  a  law  and  requisite  of  civilized 
existence  that  men  live  in  political,  continuous  societies,  forming 
organized  units,  called  states  or  nations,  whose  constituents  bear, 
enjoy,  and  suffer,  advance  and*  retrograde  together,  in  peace 

and  in  war. 

21. 

The  citizen  or  native  of  a  hostile  country  is  thus  an  enemy,  as 
one  of  the  constituents  of  the  hostile  state  or  nation,  and  as  such 
is  subjected  to  the  hardships  of  the  war. 
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22. 

NeverthdeBB,  as  civilization  has  advanced  daring  the  last 
torics,  so  has  likewise  t^tesdHy  advanced,  especially  in  war  oo 
land,  tlie  distinction  between  tJie  private  individual  bdonging  to 
a  hostile  country  and  the  hostile  country  itself,  with  its  men  is 
arms.  The  principle  has  been  more  and  more  acknowledged  thai 
the  unarmed  citizen  is  to  be  spared  in  person,  property,  and 
honor  as  much  as  the  exigencies  of  war  will  admit 

23. 

Private  citizens  are  no  longer  murdered,  enslaved,  or  carried 
off  to  distant  parts,  and  the  inoffeusive  individual  is  as  little 
disturbed  in  his  xyrivate  relations  as  the  commander  of  the  hostile 
troops  can  afford  to  grant  in  the  overruling  demanda  of  a  vig- 
orous war. 
^  24. 

The  almost  universal  rule  in  remote  tim^  was,  and  conddnues 
to  be  with  barbarous  armies,  that  the  private  individual  of  the 
hostile  country  is  destined  to  suffer  every  privation  of  liberty 
and  protection,  and  every  disruption  of  family  ties.  ProtecticHi 
was,  and  still  is  with  uncivilized  people,  the  excepticm. 

25. 

In  modlem  regular  wars  of  the  Europeans,  and  their  descend- 
'  ants  in  other  portions  of  the  globe,  protection  of  the  inoff ^irave 
citizen  of  the  hostile  country  is  the  rule;  privation  and  dis- 
turbance of  private  relations  are  the  exoeptions. 

26. 

Commanding  generals  may  cause  the  magistrates  and  civil 
officers  of  the  hostile  country  to  take  the  oath  of  temporary 
allegiance,  or  an  oath  of  fidelity  to  their  own  victorious  govern- 
ment or  rulers,  and  they  may  expel  every  one  who  declines  to 
do  so.  But  whether  they  do  so  or  not,  the  people  and  their  civil 
officers  owe  strict  obedience  to  them  as  long  as  they  hold  a^Bf 
over  the  district  or  country,  at  the  peril  of  their  Uvea 
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27. 

The  law  of  war  can  no  more  wholly  dispense  with  retaliation 
than  can  the  law  of  nations,  of  which  it  is  a  branch.  Yet  civil- 
ized nations  acknowledge  retaliation  as  the  sternest  feature  of 
war.  A  reckless  enemy  often  leaves  to  his  opponent  no  other 
means  of  securing  himself  against  the  repetition  of  barbarous 
outrage. 

28. 

Betaliation  will,  therefore,  never  be  resorted  to  as  a  measure 
of  mere  revenge,  but  only  as  a  means  of  protective  retribution, 
and,  moreover,  cautiously  and  unavoidably ;  that  is  to  say,  retal- 
iation shall  only  be  resorted  to  after  careful  inquiry  into  the 
real  occurrence,  and  ti^  character  of  the  misdeeds  that  may  de- 
mand retribution* 

Unjust  or  inconsiderate  retaliation  removes  the  belligerents 
farther  and  farther  from  the  mitigating  rules  of  regular  war, 
and  by  rapid  steps  leads  them  nearer  to  the  interuecine  wars  of 
savages. 

29. 

Modem  times  are  distinguished  from  earlier  ages  by  the  exist- 
ence, at  one  and  the  same  time,  of  many  nations  and  great  gov- 
ernments related  to  one  another  in  close  intercourse. 

Peace  is  their  normal  condition;  war  is  the  exception.  The 
ultimiate  object  of  all  modem  war  is  a  renewed  state  of  peace. 

The  more  vigorously  wars  are  pursued,  the  better  it  is  for 
humanity.    Sharp  wars  are  brief. 

30. 

Ever  since  the  formation  and  coexistence  of  modem  nations, 
and  ever  since  wars  have  'become  great  national  wars,  war  has 
come  to  be  acknowledged'  not  to  be  its  own  end,  but  the  means 
to  obtain  great  ends  of  state,  or  to  consist  in  defense  against 
wrong;  and  no  conventional  restriction  of  the  modes  adopted  to 
injure  the  enemy  is  any  longer  admitted;  but  the  law  of  war 
imposes  many  limitations  and  restrictions  on  principles  of  jus- 
tice, faith,  and  honor. 

SECTION  n. 

Public  and  private  property  of  the  enemy — Protection  of  per- 
sons,   and  especially  of  women;  of  religion,  the  arts  and 
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sciences — Punishment  of  crimes  against  the  inhabitants  of 
hostile  countries. 

,    81. 

A  yictonous  anny  appropriates  all  public  money,  seizes  all 
public  movable  property  until  further  direction  by  its  govern, 
ment,  and  sequesters  for  its  own  benefit,  or  of  that  of  its  govern^ 
ment,  all  tbe  revenues  of  real  property  belonging  to  the  hostile 
government  or  nation.  The  title  to  such  real  property  remains 
in  abeyance  during  military  occupation,  and  until  the  oonqucst 
is  made  complete. 

32. 

A  victorious  army,  by  the  martial  power  inherent  in  the 
same,  may  suspend,  change,  or  abolish,  as  far  as  the  martial 
power  extends,  the  relations  which  arise  from  the  services  dne^ 
according  to  the  existing  laws  of  the  invaded  country,  from  one 
citizen,  subject,  or  native  of  the  same  to  another. 

The  commander  of  the  army  must  leave  it  to  the  tdtimate 
treaty  of  peace  to  settle  the  i)ermanency  of  this  change. 


It  is  no  longer  considered  lawful— on  the  contrary,  it  is  held 
to  be  a  serious  breach  of  the  law  of  war — to  force  the  subjects 
of  the  enemy  into  service  of  the  victorious  government,  except 
the  latter  should  proclaim,  after  a  fair  and  complete  oonquest 
of  the  hostile  country  or  district,  thsft  it  is  resolved  to  keep  the 
country,  district,  or  place  permanently  as  its  own,  and  make  it 
a  portion  of  its  own  country. 

84. 

As  a  general  rule,  the  property  belonging  to  churohes,  \o 
hospitals,  or  other  establishments  of  an  exclusively  charitable 
character,  to  establishments  of  education,  or  foundations  for  the 
promotion  of  knowledge,  whether  public  schools,  universitiefl^ 
academies  of  learning,  or  observatories,  museums  of  fine  arts,  cit 
of  a  scientific  character — such  property  is  not  to  be  considered 
public  property  in  the  sense  of  paragraph  31;  but  it  may  be 
taxed  or  used  when  the  public  service  rmy  require  it. 
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35. 

Claasical  works  of  art,  libraries,  seientific  collections,  or 
precious  instruments,  such  as  astronomical  telescopes,  as  well  as 
hospitals,  must  be  secured  against  all  avoidable  injury,  even 
when  they  are  contained  in  fortified  places  whilst  besieged  or 
bombarded. 

36. 

If  such  works  of  art,  libraries,  collections,  or  instruments  be- 
longing to  a  hostile  nation  or  government  can  be  removed  with- 
out injury,  the  ruler  of  the  conquering  state  or  nation  may  order 
them  to  be  seized  and  removed  for  the  benefit  of  the  said  nation. 
The  ultimate  ownership  is  to  be  settled  by  the  ensuing  treaty 
of  peace. 

In  no  case  shall  they  be  sold  or  given  away,  if  captured  by 
the  armies  of  the  United  States,  nor  shall  they  ever  be  privately 
appropriated,  or  wantonly  destroyed  or  injured. 

37. 

The  United  States  acknowledge  and  protect,  in  hostile  coun- 
tries occupied  by  them,  religion  and  morality;  strictly  private 
property;  the  persons  of  the  inhabitants,  especially  those  of 
women;  and  the  sacredness  of  domestic  relations.  Offenses  to 
the  contrary  shall  be  rigorously  pundshed. 

This  rule  does  not  intsrfere  with  the  right  of  the  victorious 
invader  to  tax  the  people  or  their  property,  to  levy  forced  loans, 
to  billet  soldiers,  or  to  appropriate  property,  especially  houses, 
lands,  boats  or  ships,  and  churches,  for  temporary  and  military 
uses. 

Private  property,  unless  forfeited  by  crimes  or  by  offenses  of 
the  owner,  can  be  seized  only  by  way  of  military  necessity,  for 
the  support  or  other  benefit  of  the  army  or  of  the  United  States. 

If  the  owner  has  not  fled,  the  commanding  officer  will  cause 
receipts  to  be  given,  which  may  serve  the  spoliated  owner  to  ob- 
tain ind^nnity. 

39. 

The  salaries  of  civil  officers  of  the  hostile  government  who 
remain  in  the  invaded  territory,  and  continue  the  work  of  their 
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office,  and  cam  coDitiime  it  according  to  the  circumstances  arisiiig 
out  of  the  war — such  as  judges,  administrative  or  i>olice  officers, 
officers  of  city  or  communal  governments — are  paid  from  the 
public  revenue  of  the  invaded  territory,  until  the  military  gov- 
ernment has  reason  wholly  or  partially  to  discontinue  it.  Sal- 
aries or  incomes  connected  with  purely  honorary  titles  an  al- 
ways stopped. 

40. 

There  exists  no  law  or  body  of  authoritative  rules  of  action  be- 
tween hostile  armies,  except  that  branch  of  the  law  of  nature  and 
nations  which  is  called  the  law  and  usages  of  war  on  land. 

41. 

All  municipal  law  of  the  ground  on  which  the  armies  stand, 
or  of  the  countries  to  which  they  belong,  is  silenit  and  of  no  effeet 
between  armies  in  the  field. 

42. 

Slavery,  complicating  and  confounding  tiie  ideas  of  property 
(that  is  of  a  thing)  and  of  personality  (that  is  of  huniaiiily), 
exists  according  to  municipal  or  local  law  only.  The  law  of 
nature  and  nations  has  never  acknowledged  it.  The  digest  of 
the  Roman  law  enacts  the  early  dictum  of  the  pagan  jurist^ 
that,  ''so  far  as  the  law  of  nature  is  concerned,  all  men  are 
equal.**  Fugitives  escaping  from  a  country  in  which  tbey  were 
slaves,  villeins,  or  serfs,  into  another  country,  have,  for  centuries 
past,  been  held  free  and  acknowledged  free  by  judicial  decisions 
of  European  countries,  even  though  the  municipal  law  of  the 
country  in  which  the  slave  had  taken  refuge  acknowledged  slav- 
ery within  its  own  dominions. 

43. 

Therefore,  in  a  war  between  the  United  States  and  a  belliger- 
ent which  admits  of  slavery,  if  a  person  held  in  bondage  by  that 
belligerent  be  captured  by  or  come  as  a  fugitive  under  the  pro- 
tection of  the  military  forces  of  the  United  States,  such  persoa 
is  immediately  entitled  to  the  rights  and  privileges  of  a  free- 
man. To  return-  such  person  into  slavery  would  amount  to  en- 
slaving a  free  person,  and  neither  the  United  States  nor  any 
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officer  under  their  authority  can  enslave  any  human  being. 
Moreover,  a  person  so  made  free  by  the  law  of  war  is  under 
the  shield  of  the  law  of  nations,  and  the  former  owner  or  state 
can  have,  by  the  law  of  postliminy,  no  belligerent  lien  or  claim 
of  service. 

44. 

All  wanton  violence  committed  against  persons  in  the  invaded 
country,  all  destruction  of  property  not  c(Hnmanded  by  the 
authorized  officer,  all  robbery,  all  pillage  or  sacking,  even  after 
taking  a  place  by  main  force,  all  rape,  wouncUng,  maiming,  or 
killing  of  sueh  inhabitaivts,  are  prohibited  under  the  penalty  of 
death,  or  such  other  severe  punishment  as  may  seem  adequate 
for  the  gravity  of  the  offense. 

A  soldier,  officer  or  private,  in  the  act  of  committing  such 
violence,  and  disobeying  a  superior  ordering  him  to  abstain  from 
it,  may  be  lawfully  killed  on  the  spot  by  such  superior. 

45. 

All  captures  and  booty  belong,  according  to  the  modem  law 
of  war,  primarily  to  the  government  of  the  captor. 

Prize  money,  whether  on  sea  or  land,  can  now  only  be  claimed 
under  local  law. 

46. 

Neither  officers  nor  soldiers  are  allowed  to  make  use  of  their 
position  or  power  in  the  hostile  country  for  private  gain,  not 
even  for  commercial  transactions  otherwise  legitimate.  Offenses 
to  the  contrary  committed  by  commissioned  officers  will  be  pun- 
ished with  cashiering  or  such  other  punishment  as  the  nature  of 
the  offense  may  require;  if  by  soldiers,  they  shall  be  punished 
according  to  the  nature  of  the  offense. 

47. 

Grimes  punishable  by  all  penal  codes,  such  as  arson,  murder, 
maiming,  assaults,  highway  robbery,  theft,  burglary,  fraud, 
forgery,  and  rape,  if  committed  by  an  American  soldier  in  a 
hostile  country  against  its  inhabitants,  are  not  only  punishable 
as  at  home,  but  in  all  cases  in  which  death  is  not  inflicted,  the 
severer  punishment  shal)  be  preferred. 
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SExmoN  m. 

Deserters — Prisoners  of  tuar — Hostages — Booty  on  the  battlefield. 

48. 

Deserters  from  the  American  army,  having  entered  tiie  aervioe 
of  the  enemy,  suffer  death  if  they  fall  again  into  the  hands  of 
the  United  States,  whether  by  capture,  or  being  delivered  up  to 
the  American  army;  and  if  a  deserter  from  the  enemy,  having 
taken  service  in  the  army  of  the  United  States,  is  captured  by 
the  enemy,  and  punished  by  them  with  death  or  otherwise,  it  is 
not  a  breach  against  the  law  and  usages  of  war  requiring 
redress  or  retaliation. 

49. 

A  prisoner  of  war  is  a  public  enemy  armed  or  attached  to  the 
hostile  army  for  active  aid,  who  has  fallen  into  the  hands  of  the 
captor,  either  fighting  or  wounded,  on  the  field  or  in  Ihe  hos- 
pital, by  individual  surrender  or  by  capitulation. 

All  soldiers,  of  whatever  species  of  arms;  all  men  who  belong 
to  the  rising  en  masse  of  the  hostile  country ;  all  those  who  are 
attached  to  the  army  for  its  efficiency,  and  promote  directly  the 
object  of  war,  except  such  as  are  hereinafter  provided  for;  all 
disabled  men  or  officers  on  the  field  or  elsewhere,  if  captured; 
all  enemies  who  have  thrown  away  their  arms  and  ask  for  quar- 
ter— are  prisoners  of  war,  and  as  such  exposed  to  the  incon- 
veniences, as  well  as  entitled  to  the  privileges,  of  a  prisoner  of 
war. 

50. 

Moreover  citizens  who  accompany  an  army  for  whatever  pur- 
pose, such  as  sutlers,  editors,  or  reporters  of  journals^  or  con- 
tractors, if  captured,  may  be  made  prisoners  of  war,  and  be 
detained  as  such. 

The  monarch  and  members  of  the  hostile  reigning  family, 
male  or  female,  the  chief,  and  chief  officers  of  the  hostile  gov- 
ernment, its  diplomatic  agents,  and  all  persons  who  are  of  par- 
ticular and  singular  use  and  benefit  to  the  hostile  army  or  its 
government,  are,  if  captured  on  belligerent  ground,  and  if  unr 
provided  with  a  safe-conduct  granted  by  the  captor's  govern- 
ment, prisoners  of  war. 
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51. 

If  the  people  of  that  portion  of  an  invrnded  eotmtry  which 
is  not  yet  occupied  by  the  enemy,  or  of  the  whole  country,  at  the 
approach  of  a  hostile  army,  rise,  under  a  duly  authorized  levy, 
en  masse  to  re&dgt  the  invader,  they  are  now  treated  aa  publio 
enemies,  and,  if  eaptuiedi,  are  prisoners  of  war. 

52. 

No  belligerent  has  the  right  to  declare  that  he  will  treat  every 
captured  man  in  arms  of  a  levy  en  masse  as  a  brigand  or  bandit. 

If,  however,  the  people  of  a  country,  or  any  portion  of  the 
same,  already  occupied  by  an  army,  rise  against  it,  they  are 
violators  of  the  laws  of  war,  &nd  are  not  entitled  to  their  pro- 
tection. 

53. 

The  enemy's  chaplains,  officers  of  the  medical  staff,  apothe- 
caries, hospital  nurses  and  servants,  if  they  fall  into  the  hands 
of  the  American  army,  are  not  prisoners  of  war,  unless  the 
commander  has  reasons  to  detain  them.  In  this  latter  case,  or 
if,  at  their  own  desire,  they  are  allowed  to  remain  with  their 
captured  companions,  they  are  treated  as  prisoners  of  war,  and 
may  be  exchanged  if  the  commander  sees  fit 

54. 

A  hostage  is  a  person  accepted  as  a  pledge  for  the  fulfillment 
of  an  agreement  concluded  between  belligerents  during  the  war, 
or  in  consequence  of  a  war.  Hostages  are  rare  in  the  present 
age. 

56. 

If  a  hostage  is  accepted,  he  is  treated  like  a  prisoner  of  war, 
according  to  rank  and  condition,  as  circumstances  may  admit. 

56. 

A  prisoner  of  war  is  subject  to  no  punishment  for  being  a 
public  en^ny,  nor  is  any  revenge  wreaked  upon  him  by  the 
intentional  infliction  of  any  suffering  or  disgrace,  by  cruel  im- 
prisonment, want  of  food,  by  mutilation,  death,  or  any  other 
barbarity. 
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67. 

So  soon  as  a  man  is  armed  by  a  sovereign  goveTDmeat^  and 
takes  the  soldier's  oath  of  fidelity,  he  is  a  belligerent;  his  killiTig, 
wounding,  or  other  warlike  acts  are  not  individual  crimes  or 
offenses.  No  belligerent  has  a  right  to  declare  that  enemies  of 
a  certain  class,  color,  or  condition,  when  properly  organized  as 
soldiers,  will  not  be  treated  by  him  as  public  enemies. 

58. 

The  law  of  nations  knows  of  no  distinction  of  color,  and  if  an 
enemy  of  the  United  States  should  enslave  and  sell  any  cap- 
tured persons  of  their  army,  it  would  be  a  case  for  the  severeat 
retaliation,  if  not  redressed  upon  complaint. 

The  United  States  cannot  retaliate  by  enslavement;  therefore 
death  must  be  the  retaliation  for  this  crime  against  the  law  of 
nati<H]& 

59. 

A  prisoner  of  war  remains  answerable  for  his  crimes  com- 
mitted against  the  captor's  army  or  people,  committed  before  he 
was  captured,  and  for  which  he  has  not  been  punished  by  his 
own  authorities; 

All  prisoners  of  war  are  liable  to  the  infliction  of  retaliatory 
measures. 

60. 

It  is  against  the  usage  of  modem  war  to  resolve,  in  hatred 
and  revenge,  to  give  no  quarter.  No  body  of  troops  has  the 
right  to  declare  that  it  will  not  give,  and  therefore  will  not 
expect,  quarter;  but  a  commander  is  permitted  to  direct  his 
troops  to  give  no  quarter,  in  great  straits,  when  his  own  salva- 
tion makes  it  impossible  to  cumber  himself  with  prisoneis. 

61. 

Troops  that  give  no  quarter  have  no  right  to  kill  aiemies 
already  disabled'  on  the  ground,  or  prisoners  captured  by  oth^ 
troop& 

62. 

All  troops  of  the  enemy  known  or  discovered  to  give  no  quar- 
ter in  general,  or  to  any  i>ortion  of  the  army,  receive  none. 
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63. 

Troops  who  fight  in  the  uniform  of  their  enemies  without  any 
pkdn,  striking,  and  uniform  mark  of  distinction  of  their  own, 
can  expect  no  quarter. 

64. 

If  American  troops  capture  a  train  containing  uniforms  of  the 
enemy,  and  the  commander  considers  it  advisable  to  distribute 
them  for  use  among  his  men,  some  striking  mark  or  sign  must  be 
adopted  to  distinguish  the  American  soldier  from  the  enemy. 

65. 

The  use  of  the  enemy  ^s  national  standard,  flag,  or  other  em- 
blem  of  nationality,  for  the  purpose  of  deceiving  the  enemy  in 
battle,  is  an  act  of  per&dy  by  whidi  they  lose  aU  daim  to  the 
protection  of  the  laws  of  war. 

66. 

Quarter  having  been  given  to  an  enemy  by  American  troops, 
under  a  misapprehension  of  his  true  character,  he  may,  never- 
theless, be  ordered  to  suffer  death  if,  within  three  days  after 
the  battle,  it  be  discovered  that  he  belongs  to  a  corps  which 
gives  no  quarter. 

67. 

The  law  of  nations  allows  every  sovereign  government  to 
make  war  upon  another  sovereign  state,  and  therefore  admits 
of  no  rules  or  laws  different  from  those  of  regular  warfare,  re- 
garding the  treatment  of  prisoners  of  war,  although  they  may 
belong  to  the  army  of  a  government  which  the  captor  may  con- 
sider as  a  wanton  aud  unjust  assailant. 

68. 

Modem  wars  are  not  internecine  wars,  in  which  the  killing 
of  the  enemy  is  the  object.  The  destruction  of  the  enemy  in 
modem  war,  and,  indeed,  modiem  war  itself,  are  means  to  obtain 
that  object  of  the  belligerent  which  lies  beyond  the  war. 

Unnecessary  or  revengeful  destruction  of  life  is  not  lawfuL 
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OutpostB,  sentinelS)  or  pickets  are  not  to  be  fired  upon,  except 
to  drive  them  in,  or  when  a  positive  order,  special  or  g&tenl^ 
has  been  issued  to  that  effect. 

70. 

The  use  of  poison  in  vay  manner,  be  it  to  poison  wdb,  or  food, 
or  arms,  is  wholly  excluded  from  modem  warfare.  He  that  uses 
it  puts  himself  out  of  the  pale  of  the  law  and  usages  of  war. 

71. 

Whoever  intentionally  inflicts  additional  wounds  on  an  enemy 
already  wholly  disabled^  or  kills  such  an  enemy,  or  who  orders 
or  encourages  soldiers  to  do  so,  shall  suffer  death,  if  duly  con- 
victed, whether  he  belong  to  the  army  of  the  United  State©,  or 
is  an  enemy  captured  after  having  committed  his  misdeed. 

72. 

Money  and  other  valuables  on  the  person  of  a  prisoner,  saet 
as  watches  or  jewelry,  as  well  as  extra  clothing,  are  regarded 
by  the  American  army  as  the  private  property  of  the  prisoner, 
and  the  appropriation  of  such  valuables  or  money  is  considered 
dishonorable,  and  is  prohibited. 

Nevertheless,  if  large  sums  are  found  upon  the  x>ersoiis  of 
prisoners,  or  in  their  possession,  they  shall  be  taken  from  them, 
and  the  surplus,  after  providing  for  their  own  support,  appro- 
priated for  the  use  of  the  army,  under  the  direction  of  the 
commander,  unless  otherwise  ordered  by  the  government  Nor 
can  prisoners  claim,  as  private  property,  large  sums  found  and 
captured  in  their  train,  although  they  have  been  placed  in  the 
priva;te  luggage  of  the  prisoners. 

73. 

All  oflScers,  when  captured,  must  surrender  their  side  amw 
to  the  captor.  They  may  be  restored  to  the  prisoner  in  marked 
cases,  by  the  commander,  to  signalize  admiration  of  his  distin- 
guished bravery  or  approbation  of  his  humane  treatment  of 
prisoners  before  his  capture.  The  captured  officer  to  whom  th^ 
may  be  restored  cannot  wear  them  during  captivity. 
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74. 

A  prisoner  of  war,  being  a  public  enemy,  is  the  prisoner  of 
the  government,  and  not  of  the  captor.  No  ransom  can  be  paid 
by  a  prisoner  of  war  to  his  individual  captor,  or  to  any  officer 
in  command.  The  government  alone  releases  captives,  according 
to  rules  prescribed  by  itself. 

75. 

Prisoners  of  war  are  subject  to  confinement  or  imprisonment 
such  as  may  be  deemed  necessary  on  account  of  safety,  but  they 
are  to  be  subjected  to  no  other  intentional  suffering  or  indignity. 
The  confinement  and  mode  of  treating  a  prisoner  may  be  varied 
during  his  captivity  according  to  the  demands  of  safety. 

76. 

Prisoners  of  war  shall  be  fed  upon  plain  and  wholesome  food, 
whenever  practicable,  and  treated  with  humanity. 

They  may  be  required  to  work  for  the  benefit  of  the  captor's 
government,  according  to  their  rank  and  condition. 

77. 

A  prisoner  of  war  who  escapes  may  be  shot  or  otherwise  killed 
in  his  flight;  but  neither  death  nor  any  other  punishment  shall 
be  inflicted  upon  him  simply  for  his  attempt  to  escape,  which  the 
law  of  war  does  not  consider  a  crime.  Stricter  means  of  security 
shall  be  used  after  an  unsuccessful  attempt  at  escape. 

If,  however,  a  conspiracy  is  discovered,  the  purpose  of  which 
is  a  united  or  general  escape,  the  conspirators  may  be  rigorously 
punished,  even  with  death;  and  capital  punidiment  may  also  be 
inflicted  upon  prisoners  of  war  discovered  to  have  plotted  re- 
bellion against  the  authorities  .of  the  captors,  whether  in  union 
with  fellow  prisoners  or  other  persons. 

78. 

If  prisoners  of  war,  having  given  no  pledge  nor  made  any 
promise  on  their  honor,  forcibly  or  otherwise  escape,  and  are 
captured  again  in  battle  after  having  rejoined  their  own  army, 
they  shall  not  be  punished  for  their  escape,  but  shall  be  treated 
as  simple  prisoners  of  war,  although  they  will  be  subjected  to 
stricter  confinement. 
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79. 

Etyery  captured  wounded  enemy  shall  be  medioally  tr^ited, 
according  to  the  ability  of  the  medical  staff. 

80. 

Honorable  men,  when  caiptured,  will  abetain  from  ^vixig  to 
the  enemy  information  conoeming  their  own  army,  and  the  iiu>d- 
em  law  of  war  permits  no  longer  the  use  of  any  violence  against 
prisoners  in  order  to  extort  the  desired  information,  or  to  pnnidi 
them  for  having  given  false  informftti<m. 

SECTION  IV. 

Partisans— Armed  enemies  not  belonging  to  the  hostile  army 
— Scouts — Armed  prowlers — War  rebels. 

81. 

Partisans  are  soldiers  armed  and  wearing  the  unif orm  of  their 
army,  but  belonging  to  a  corps  which  acts  detached  from  the 
main  body  for  the  purpose  of  nuaking  inroads  into  the  territoiy 
occupied  by  the  enemy.  If  captured,  they  are  entitled  to  all  the 
privileges  of  the  prisoner  of  war. 

82. 

Men,  or  squads  of  men,  who  commit  hostilities,  whether  by 
fighting,  or  inroads  for  destruction  or  plunder,  or  by  raids  of 
any  kind,  without  commission,  without  being  part  and  portion 
of  the  organized  hostile  army,  and  without  sharing  oontinuoosly 
in  the  war,  but  who  do  so  with  intermitting  returns  to  their 
homes  and  avocations,  or  with  the  occasionAl  assumption  of  the 
semblance  of  peaceful  pursuits,  divesting  themselves  of  the  char- 
acter or  appearance  of  soldiers — such  men,  or  squads  of  m&a^ 
are  not  public  enemies,  and  therefore,  if  captured,  are  not  en- 
titled to  the  privileges  of  prisoners  of  war,  but  shall  be  treaited 
summarily  as  highway  robbers  or  pirates. 

83. 

Scouts,  or  single  soldiers,  if  disguised  in  the  dress  of  the 
country,  or  in  the  uniform  of  the  army  hostile  to  their  cma, 
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employed  in  obtaining  information^  if  found  within  or  larking 
about  the  lines  of  the  captor,  are  treated  as  spies,  and  suffer 
deattL 

84. 

Armed  prowlers,  by  whatever  names  they  may  be  called,  or 
persons  of  the  enemy's  territory,  who  steal  within  the  lines  of 
the  hostile  army  for  the  purpose  of  robbing,  killing,  or  of  de- 
stroying bridges,  roeuia,  or  canals,  or  of  robbing  or  destroying 
the  mail,  or  of  cutting  the  telegraph  wires,  are  not  entitled  to 
the  privileges  of  the  prisoner  of  war. 

85. 

War  rebels  are  persons  within  an  occupied  territory  who  rise 
in  arms  against  the  occupying  or  conquering  army,  or  against 
the  authorities  established  by  the  same.  If  captured,  they  may 
suffer  death,  whether  they  rise  singly,  in  small  or  large  bands, 
and  whether  called  upon  to  do  so  by  their  own,  but  expelled, 
government  or  not.  They  are  not  prisoners  of  war;  nor  are  they 
if  discovered  and  secured  before  their  conspiraqr  has  matured  to 
an  actual  rising  or  armed  violence. 


SECTION  v. 

Safe-conduct  —  Spies — War  traitors — Captured  messengers — 
Abuse  of  the  flag  of  truce. 

86. 

All  intercourse  between  the  territories  occupied  by  belligerent 
armies,  whether  by  traffic,  by  letter,  by  travel,  or  in  any  other 
way,  ceases.  This  is  the  general  rule,  to  be  observed  without 
special  proclamation. 

Exceptions  to  this  rule,  whether  by  safe-conduct,  or  permis- 
sion to  trade  on  a  small  or  large  scale,  or  by  exchanging  mails, 
or  by  travel  from  one  territory  into  the  other,  can  take  place 
only  according  to  agreement  approved  by  the  government,  or 
by  the  highest  military  authority. 

Contraventions  of  this  rule  are  highly  punishable. 
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87. 

Ambanadors,  and  all  other  diplomatie  agents  of  neutral  pow- 
eiSy  accredited  to  the  enemy,  may  receive  aafe^condacts  throng 
the  territories  occupied  by  the  belligerents,  unless  there  are  mili- 
tary reasons  to  the  contrary,  and  unless  th^y  may  readi  the 
place  of  their  destination  conveniently  by  another  route.  It 
implies  no  international  affront  if  the  safe-conduct  is  declined. 
Such  passes  are  usually  given  by  the  supreme  authority  of  the 
state,  and  not  by  subordinate  officers. 


A  spy  is  a  person  who  secretly,  in  diguise  or  under  falae  pre- 
tense, seeks  information  with  the  intention  of  communicating  it 
to  the  enemy. 

The  spy  is  punishable  with  death  by  hanging  by  the  neck, 
whether  or  not  he  succeed  in  obtaining  the  information,  or  in 
conveying  it  to  the  enemy. 


If  a  eitizen  of  the  United  States  obtains  infonnatioin  in  a 
legitimate  manner,  and  betrays  it  to  the  enemy,  be  he  a  military 
or  civil  officer,  or  a  private  citizen,  he  shall  suffer  death. 

90. 

A  traitor  under  the  law  of  war,  or  a  war  traitor,  is  a  person 
in  a  place  or  district  under  martial  law  who,  unauthorized  hj 
the  military  commander,  gives  information  of  any  kind  to  the 
enemy,  or  holds  intercourse  with  him. 

91. 

The  war  traitor  is  always  severely  punished.  If  his  offoase 
consists  in  betraying  to  the  enemy  anything  concerning  the  con- 
dition, safety,  operations,  or  plans  of  the  troops  holding  or 
occupying  the  place  or  district,  his  punidunent  is  death. 

92. 

If  the  citizen  or  subject  of  a  country  or  place  invaded  or  con- 
quered gives  information  to  his  own  government,  from  which 
he  is  separated  by  the  hostile  army,  or  to  the  army  of  his  go?« 


Digitized  by 


Google 


U.  S.  ARMY  RBQULATIONB  309 

ermnent,  be  is  a  war  traitor,  and  death  is  the  penalty  of  his 
offense. 


All  armies  in  the  fidd  stand  m  need  of  guides,  and  impress 
them  if  they  cannot  obtain  them  otherwise. 

94. 

No  person  having  been  forced  by  the  enemy  to  serve  as  guide 
is  punishable  for  having  done  so. 

95. 

If  a  citizen  of  a  hostile  and  invaded  district  voluntarily  serves 
as  a  guide  to  the  enemy,  or  offers  to  do  so,  he  is  deemed  a  war 
traitor,  and  shall  suffer  death. 

96. 

A  citizen  serving  voluntarily  as  a  guide  against  his  own 
country  commits  treason^  and  will  be  dealt  with  according  to  the 
law  of  his  country. 

97. 

Guides,  when  it  is  clearly  proved  that  tb^  have  misled  inten- 
tionally, may  be  put  to  death, 

98. 

All  unauthorized  or  secret  communication  with  the  enemy  is 
considered  treasonable*  by  the  law  of  war. 

Foreign  residents  in  an  invaded  or  occupied  territory,  or  for- 
eign visitors  in  the  same,  can  claim  no  immunity  from  this  law. 
They  may  communicate  with  foreign  parts,  or  with  the  inhabi- 
tants of  the  hostile  country,  so  ^r  as  the  military  authority 
permits,  but  no  further.  Instant  expulsion  from  the  occupied 
territory  would  be  the  very  least  punishment  for  the  infraction 
of  this  rule. 

99. 

A  messenger  carrying  written  dispatches  or  verbal  messages 
from  one  portion  of  the  army,  or  from  a  besieged  place,  to  an- 
other portion  of  the  same  army,  or  its  government,  if  armed,  and 
in  the  uniform  of  his  army,  and  if  captured,  while  doing  so,  in 
the  territory  occupied  by  X]^  ^nemy^  is  treated  by  the  captor  as 
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a  prisoner  of  war.  If  not  in  uniform,  nor  a  soldier,  fhe  circom* 
stances  connected  with  his  capture  must  determine  the  dispo- 
sition that  shall  be  made  of  him. 

100. 
A  messenger  or  agent  who  attempts  to  steal  through  the  ter- 
ritory occupied  by  the  ei^my,  to  further,  in  any  maimer,  the 
interests  of  the  enemy,  if  captured,  is  not  entitled  to  the  priv- 
ileges of  the  prisoner  of  war,  and  may  be  dealt  with  acoordizig 
to  the  circumstances  of  the  case. 

lOL 
While  deception  in  war  is  adonitted  as  a  just  and  necesaaiy 
means  of  hostility,  and  is  consistent  with  honorable  warf ai>e,  the 
common  law  of  war  allows  even  capital  punishment  for  dandes* 
tine  or  treacherous  attempts  to  injure  an  enemy,  because  tiiey 
are  so  dangerous^  and  it  is  so  difficult  to  guard  against  them. 

102. 
The  law  of  war,  like  the  criminal  law  regarding  other  of- 
fenses, makes  no  difference  on  account  of  the  difference  of  sexes, 
concerning  the  spy,  the  war  traitor,  or  the  war  rebd. 

103. 
Spies,  war  traitors,  and  war  rebels  are  not  exchanged  accord- 
ing to  the  common  law  of  war.  The  exchange  of  such  persons 
would  require  a  special  cartel,  authorized  by  the  government,  or, 
at  a  great  distance  from  it,  by  the  chief  commander  of  the  army 
in  the  field. 

104. 

A  successful  spy  or  war  traitor,  safely  returned  to  his  own 
army,  and  afterwards  captured  as  an  enemy,  is  not  subject  to 
punishment  for  his  acts  as  a  spy  or  war  traitor,  but  he  may 
be  held  in  closer  custody  as  a  person  individually  dangerous. 

SBCnON   VI. 

Exchange  of  prisoners — Flags  of  truce — Flags  of  protection. 

105. 
Exchanges  of  prisoners  take  place— number  for  number — ^rank 
for  rank — ^wounded   for  wounded — ^with  added  condition  for 
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added  condition — sacih,  for  instance,  as  not  to  serve  for  a  certain 
period. 

106. 

In  exchan^g  prisoners  of  war,  sudi  number  of  persons  of 
inferior  rank  may  be  sabstituted  as  an  equivalent  for  one  of 
superior  rank  as  may  be  agreed)  upon  by  carte!,  which  requires 
the  sanction  of  the  government^  or  of  the  commander  of  the 
army  in  the  field. 

107. 

A  prisoner  of  war  is  in  honor  bound  truly  to  state  to  the  captor 
his  rank;  and  he  is  not  to  assume  a  lower  rank  than  belongs  to 
him,  in  order  to  cause  a  more  advantageous  exchange,  nor  a 
higher  rank,  for  the  purpose  of  obtaining  better  treatment. 

Oflfenses  to  the  contrary  have  been  justly  punished  by  the 
commanders  of  released  prisoners,  and  may  be  good  cause  for 
refusing  to  release  such  prisoners. 

108. 

The  surplus  number  of  prisoners  of  war  remaining  after  an 
exchange  has  taken  place  is  sometimes  released  either  for  the 
payment  of  a  stipulated  sum  of  money,  or,  in  urgent  cases,  of 
provision,  clothing,  or  other  necessaries. 

Such  arrangement,  however,  requires  the  sanction  of  the  high- 
est authority. 

109. 

The  exchange  of  prisoners  of  war  is  an  act  of  convenience  to 
both  belligerents.  If  no  general  cartel  has  been  concluded,  it 
cannot  be  demanded  by  either  of  them.  No  belligerent  is  obliged 
to  exchange  prisoners  of  war. 

A  cartel  is  voidable  as  soon  as  either  party  has  violated  it. 

110. 

No  exchange  of  prisoners  shall  be  made  except  after  complete 
capture,  and  after  an  accurate  account  of  them,  and  a  list  of  the 
captured  officers,  has  been  taken. 

111. 

The  bearer  of  a  flag  of  truce  cannot  insist  upon  being  admitted. 
He  must  always  be  admitted  with  great  caution.  Unnecessary 
frequency  is  carefully  to  be  avoided. 
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112. 

If  the  bearer  of  a  flag  of  trace  offer  himself  dormg  an  en- 
gagement, he  can  be  admitted  as  a  very  rare  exception  cmlj.  It 
is  no  breach  of  good  faith  to  retain  such  flag  of  truce,  if  ad- 
mitted during  the  engagement.  Firing  ii  not  required  to  cease 
on  the  appearance  of  a  flag  of  truce  in  battle. 

113. 

If  the  bearer  of  a  flag  of  truce,  presenting  himself  during  an 
engagement,  is  killed  or  wounded,  it  furnishes  no  ground  of 
complaint  whatever. 

114. 

If  it  be  discovered,  and  fairly  proved,  that  a  flag  of  truce  has 
been  abused  for  surreptitiously  obtaining  military  knowledge, 
the  bearer  of  the  flag  thus  abusing  his  sacred  character  is 
deemed  a  spy. 

So  sacred  is  the  character  of  a  flag  of  truce,  and  so  necessary 
is  its  sacredness,  that  while  its  abuse  is  an  especially  heinous 
offense,  great  caution  is  requisite,  on  the  other  hand,  in  convict- 
ing the  bearer  of  a  flag  of  truce  as  a  spy. 

116. 

It  is  customary  to  designate  by  certain  flags  (usually  yellow) 
the  hospitals  in  places  which  are  sheUed,  so  that  the  besieging 
enemy  may  avoid  flring  on  them.  The  same  has  been  done  in 
battles,  when  hospitals  are  situated  within  the  field  of  the  en- 
gagement 

116. 

Honorable  belligerents  often  request  that  the  hospitals  within 
the  territory  of  the  enemy  may  be  designated,  so  that  they  msy 
be  spared. 

An  honorable  belligerent  allows  himself  to  be  guided  by  flags 
or  signals  of  protection  as  much  as  the  contingencies  and  the 
necessities  of  the  fight  will  permit. 

117.. 

It  is  justly  considered  an  act  of  bad  faitti,  of  infamy  or  fiend- 
ishness,  to  deceive  the  enemy  by  flags  of  protection.  Such  act 
of  bad  faith  may  be  good  cause  for  refusing  to  respect  such  flags. 
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118. 

The  besie^g  belligerent  has  sometimes  requested  the  be- 
sieged to  designate  the  buildings  containing  collections  of  works 
of  arty  scientific  museums,  astronomical  observatories,  or  precious 
libraries,  so  that  their  destruction  may  be  avoided  as  much  as 
possible. 

SBCTnoN  vn. 

The  Parole. 

119. 

Prisoners  of  war  may  be  released  from  captivity  by  exchange, 
and,  under  certain  circumstances,  also  by  parole. 

120. 

The  term  ** parole**  designates  the  pledge  of  individual  good 
faith  and  honor  to  do,  or  to  omit  doing,  certain  acts  after  he 
who  gives  his  parole  shall  have  been  dismissed,  wholly  or  par- 
tially, from  the  power  of  the  captor. 

121. 

The  pledge  of  the  parole  is  always  an  individual,  but  not  a 
private,  act. 

122. 

The  parole  applies  chiefly  to  prisoners  of  war  whom  the  cap- 
tor allows  to  return  to  their  country,  or  to  live  in  greater  free- 
dom within  the  captor's  country  or  territory,  on  conditions 
stated  in  the  parole. 

123. 

Belease  of  prisoners  of  war  by  exchange  is  the  general  rule; 
release  by  parole  is  the  exception. 

124. 

Breaking  the  parole  is  punished  with  death  when  the  person 
breaking  the  parole  is  captured  again. 

Accurate  lists,  therefore,  of  the  paroled  persons  must  be  kept 
by  the  belligerents. 
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125. 

When  paroles  are  given  and  received,  there  must  be  an  ex- 
change of  two  written  docomentB,  in  which  the  name  and  rank 
of  the  paroled  individuals  are  accorately  and  trothfoUy  stated. 

126. 

Commissioned  officers  only  are  allowed  to  give  their  parde, 
and  they  can  give  it  only  with  the  permission  of  their  sapericnr, 
as  long  as  a  superior  in  rank  is  within  reach. 

127. 

No  noncommissioned  officer  or  private  can  give  his  parole 
except  through  an  officer.  Individual  paroles  not  given  through 
an  officer  are  not  only  void,  but  subject  the  individuals  giving 
them  to  the  punishment  of  death  as  deserters.  The  only  admis- 
sible exception  is  where  individuals,  properly  separated  from 
their  commands,  have  suffered  long  confinement  without  the  pos- 
sibility of  being  paroled  through  an  officer. 

128. 

No  paroling  on  the  battlefield,  no  paroling  of  entire  bodies  of 
troops  after  a  battle,  and  no  dismissal  of  large  numbers  of  pris- 
oners, with  a  general  declaration  that  they  are  paroled,  is  per- 
mitted, or  of  any  value. 

129. 

In  capitulations  for  the  surrender  of  strong  places  or  fortified 
camps,  the  commanding  officer,  in  cases  of  urgent  necessity,  may 
agree  that  the  troops  under  his  command  shall  not  fight  again 
during  the  war,  unless  exchanged. 

130. 

The  usual  pledge  given  in  the  parole  is  not  to  serve  during 
the  existing  war,  unless  exchanged. 

This  pledge  refers  only  to  the  active  service  in  the  field,  against 
the  paroling  belligerent  or  his  allies  actively  engaged  in  the 
same  war.  These  cases  of  breaking  the  parole  are  patent  acts, 
and  can  be  visited  with  the  punishment  of  death;  but  the  pledge 
does  not  refer  to  internal  service,  such  as  recruiting  or  drilling 
the  recruits,  fortifying  places  not  besieged,  quelling  civil  corn- 
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motions,  fighting  against  belligerents  unconnected  with  the  pa- 
roling belligerents,  or  to  civil  or  diplomatic  service  for  which 
the  paroled  officer  may  be  employed. 

131. 

If  the  government  does  not  approve  of  the  parole,  the  paroled 
officer  must  return  into  captivity,  and  should  the  enemy  refuse 
to  receive  him,  he  is  free  of  his  parole. 

132.* 

A  belligerent  government  may  declare,  by  a  general  order, 
whether  it  will  allow  paroling,  and  on  what  conditions  it  will 
allow  it.    Such  order  is  communicated  to  the  enemy. 

133. 

No  prisoner  of  war  can  be  forced  by  the  hostile  government 
to  parole  himself,  and  no  government  is  obliged  to  parole  pris- 
oners of  war,  or  to  parole  all  captured  officers,  if  it  paroles  any. 
As  the  pledging  of  the  parole  is  an  individual  act,  so  is  paroling, 
on  the  other  hand,  an  act  of  choice  on  the  part  of  the  belligerent. 

134. 

The  commander  of  an  occup3ring  army  may  require  of  the 
civil  officers  of  the  enemy,  and  of  its  citizens,  any  pledge  he  may 
consider  necessary  for  the  safety  or  security  of  his  army,  and, 
upon  their  failure  to  give  it,  he  may  arrest,  confine,  or  detain 
them. 

SECTION  vm. 

Armistice — Capitvlaiion. 

135. 

An  armistice  is  the  cessation  of  active  hostilities  for  a  period 
agreed  between  belligerents.  It  must  be  agreed  upon  in  writing, 
and  duly  ratified  by  the  highest  authorities  of  the  contending 
parties. 

136. 

If  an  armistice  be  declared,  without  conditions,  it  extends  no 
further  than  to  require  a  total  cessation  of  hostilities  along  the 
front  of  both  belligerents. 
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If  conditions  be  agreed  upon,  they  shotdd  be  clearly  exprefised, 
and  mnat  be  rigidly  adhered  to  by  both  parties.  If  either  party 
violates  any  express  condition,  the  armistice  may  be  declared 
null  and  void  by  the  other. 

137. 

An  armistice  may  be  general,  and  valid  for  all  points  and  lines 
of  the  belligerents;  or  special — that  is,  referring  to  certain  troops 
or  certain  localities  only. 

An  armistice  may  be  concluded  for  a  definite  time;  or  for  an 
indefinite  time,  during  which  either  belligerent  may  resume  hos- 
tilities on  giving  the  notice  agreed  upon  to  the  other. 

138. 

The  motives  which  induce  the  one  or  the  other  belligerent  to 
conclude  an  armistice,  whether  it  be  expected  to  be  preliminary 
to  a  treaty  of  peace,  or  to  prepare  during  the  armistice  for  a 
more  vigorous  prosecution  of  the  war,  does  in  no  way  affect  the 
character  of  the  armistice  itself. 

139. 

An  armistice  is  binding  upon  the  belligerents  from  the  day 
of  the  agreed  commencement;  but  the  officers  of  the  armies  are 
responsible  from  the  day  only  when  they  receive  official  informa- 
tion of  its  existence. 

140. 

Commanding  officers  have  the  right  to  conclude  armistices 
binding  on  the  district  over  which  their  command  extends,  but 
such  armistice  is  subject  to  the  ratification  of  the  superior  au- 
thority,  and  ceases  so  soon  as  it  is  made  known  to  the  enemy 
that  the  armistice  is  not  ratified,  even  if  a  certain  time  for  the 
elapsing  between  giving  notice  of  cessation  and  the  resumption 
of  hostilities  should  have  been  stipulated  for. 

141. 

It  is  incumbent  upon  the  contracting  parties  of  an  armistice 
to  stipulate  what  intercourse  of  persons  or  traffic  between  the 
inhabitants  of  the  territories  occupied  by  the  hostile  armies  shall 
be  allowed,  if  any. 
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If  nothing  is  stipulated,  the  intercourse  remains  suspended, 
as  during  actual  hostilities. 

142. 

An  armistice  is  not  a  partial  or  a  temporary  peace;  it  is  only 
the  suspension  of  military  operations  to  the  extent  agreed  upon 
by  the  parties. 

143. 

When  an  armistice  is  concluded  between  a  fortified  place  and 
the  army  besieging  it,  it  is  agreed  by  all  the  authorities  on  this 
subject  that  the  besieger  must  cease  all  extension,  perfection,  or 
advance  of  his  attacking  works  as  much  so  as  from  attacks  by 
main  force. 

But  as  there  is  a  difference  of  opinion  among  martial  jurists, 
whether  the  besieged  have  the  right  to  repair  breaches  or  to 
erect  new  works  of  defense  within  the  place  during  an  armistice, 
this  point  should  be  determined  by  express  agreement  between 
the  parties. 

144. 

So  soon  as  a  capitulation  is  signed,  the  capitulator  has  no  right 
to  demolish,  destroy,  or  injure  the  works,  arms,  stores,  or  am- 
munition in  his  possession,  during  the  time  which  elapses  between 
the  signing  and  the  execution  of  the  capitulation,  unless  other- 
wise stipulated  in  the  same. 

145. 

When  an  armistice  is  clearly  broken  by  one  of  the  parties, 
the  other  party  is  released  from  all  obligation  to  observe  it. 

146. 

Prisoners  taken  in  the  act  of  breaking  an  armistice  must  be 
treated  as  prisoners  of  war,  the  officer  alone  being  responsible 
who  gives  the  order  for  such  a  violation  of  an  armistice.  The 
highest  authority  of  the  belligerent  aggrieved  may  demand  re- 
dress for  the  infraction  of  an  armistice. 

147. 

Belligerents  sometimes  conclude  an  armistice  while  their  pleni- 
potentiaries are  met  to  discuss  the  conditions  of  a  treaty  of 
peace;  but  plenipotentiaries  may  meet  without  a  preliminary 
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armisticd.    In  the  latter  case,  the  war  is  carried  on  without  any 
abatement 

SBCnON   DL 

Assassination. 

148. 

The  law  of  war  does  not  allow  proclaiming  either  an  indi- 
vidual belonging  to  the  hostile  army,  or  a  citizen,  or  a  subject 
of  the  hostile  government,  an  outlaw,  who  may  be  slain  without 
trial  by  any  captor,  any  more  than  the  modem  law  of  peace 
allows  such  intentional  outlawry ;  on  the  contrary,  it  abhors  sudi 
outrage.  The  sternest  retaliation  should  follow  the  murder  com- 
mitted in  consequence  of  such  proclamation,  made  by  whatev^ 
authority.  Civilized  nations  look  with  horror  upon  offers  of 
rewards  for  the  assassination  of  enemies,  as  relapses  into  bar* 
barism. 

SBOnON  X. 

Insurrection — CivU  War — BebeUion. 

149. 

Insurrection  is  the  rising  of  people  in  arms  against  their 
government,  or  a  portion  of  it,  or  against  one  or  more  of  its  laws, 
or  against  an  officer  or  officers  of  the  government.  It  may  be 
confined  to  mere  armed  resistance,  or  it  may  have  greater  ends 
in  view. 

150. 

Civil  war  is  war  between  two  or  more  portions  of  a  country 
or  state,  each  contending  for  the  mastery  of  the  whole,  and  each 
claiming  to  be  the  legitimate  government.  The  term  is  also 
sometimes  applied  to  war  of  rebellion  when  the  rebellious  prov- 
inces or  portions  of  the  state  are  contiguous  to  those  containing 
the  seat  of  government. 

151. 

The  term  *' rebellion'*  is  applied  to  an  insurrection  of  large 
extent,  and  is  usually  a  war  between  the  legitimate  government 
of  a  country  and  portions  of  provinces  of  the  same  who  seek 
to  throw  off  their  allegiance  to  it,  and  set  up  a  government  of 
their  own. 
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152. 

"When  humanity  induces  fhe  adoption  of  the  rales  of  regular 
war  toward  rebels,  whether  the  adoption  is  partial  or  entire, 
it  does  in  no  way  whatever  imply  a  partial  or  complete  acknowl- 
edgment of  their  government,  if  they  have  set  up  one,  or  of 
them,  as  an  independent  and  sovereign  power.  Neutrals  have 
no  right  to  make  the  adoption  of  the  rules  of  war  by  the  assailed 
government  toward  rebels  the  ground  of  their  own  acknowl- 
edgment of  the  revolted  people  as  an  independent  power. 

153. 

Treating  captured  rebels  as  prisoners  of  war,  exchanging 
them,  concluding  of  cartels,  capitulations,  or  other  warlike  agree- 
ments with  them;  addressing  officers  of  a  rebel  army  by  the 
rank  they  may  have  in  the  same;  accepting  flags  of  truce;  or,  on 
the  other  hand,  proclaiming  martial  law  in  their  territory,  or 
levying  war  taxes  or  forced  loans,  or  doing  any  other  act  sanc- 
tioned or  demanded  by  the  law  and  usages  of  public  war  be- 
tween sovereign  belligerents,  neither  proves  nor  establishes  an 
acknowledgment  of  the  rebellious  people,  or  of  the  government 
which  they  may  have  erected,  as  a  public  or  sovereign  power. 
Nor  does  the  adoption  of  the  rules  of  war  toward  rebels  imply 
an  engagement  with  them  extending  beyond  the  limits  of  these 
rules.  It  is  victory  in  the  field  that  ends  the  strife  and  settles 
the  future  relations  between  the  contending  parties. 

154. 

Treating,  in  the  field,  the  rebellious  enemy  according  to  the 
law  and  usages  of  war  has  never  prevented  the  legitimate  gov- 
ernment from  trying  the  leaders  of  the  rebellion  or  chief  rebels 
for  high  treason,  and  from  treating  them  accordingly,  unless 
they  are  included  in  a  general  amnesty. 

155. 

All  enemies  in  regular  war  are  divided  into  two  general 
classes — that  is  to  say,  into  combatants  and  noncombatants,  or  un- 
armed citizens  of  the  hostile  government. 

The  military  commander  of  the  legitimate  government,  in  a 
war  of  rebellion,  distinguishes  between  the  loyal  citizen  in  the 
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revolted  portion  of  the  country  and  the  dirioyal  citizen.  Tlie 
disloyal  citizens  may  farther  be  classified  into  those  citizens 
known  to  fifjrmpathize  with  the  rebellion,  without  positively  aid- 
ing it,  and  those  who,  without  taking  up  arms,  give  positive  aid 
and  comfort  to  the  rebellious  enemy  without  being  bodUy  forced 
thereto. 

156. 

C!ommon  justice  and  plain  expediency  require  that  Uie  mHi- 
tary  commander  protect  the  manifestly  loyal  citizens,  in  revolted 
territories,  against  the  hardships  of  the  war,  as  much  aa  the 
common  misfortune  of  all  war  admits. 

The  commander  will  throw  the  burden  of  the  war,  as  mncii 
as  lies  within  his  power,  on  the  disloyal  citizens  of  the  revolted 
portion  or  province,  subjecting  them  to  a  stricter  police  than 
the  noncombatant  enemies  have  to  suffer  in  regular  war;  and 
if  he  deems  it  appropriate,  or  if  his  government  demands  of  him 
that  every  citizen  shall,  by  an  oath  of  allegiance  or  by  some  other 
manifest  act,  declare  his  fidelity  to  the  legitimate  goverzunent, 
he  may  expel,  transfer,  imprison,  or  fine  the  revolted  citizens 
who  refuse  to  pledge  themselves  anew  as  citizens  obedient  to  the 
law,  and  loyal  to  the  government. 

Whether  it  is  expedient  to  do  so,  and  whether  reliance  can 
be  placed  upon  such  oaths,  the  commander  or  his  government 
have  the  ri^t  to  decide. 

157. 

Armed  or  unarmed  resistance  by  citizens  of  the  United  States 
against  the  lawful  movement  of  their  troops  is  levying  war 
against  the  United  States,  and  is  therefore  treason. 
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CHAPTER  XV. 

OF  EXTRADmON.»t 

A.    Introduction — Idea  op  Asylum. 
§  147. 

No  state  can  exercise  any  rights  of  sovereignty  within  an- 
other's territory  except  by  consent.  One  who  is  prosecuted  by 
the  sovereign  power  of  the  state  is  therefore  provisionally  safe 
when  he  sets  foot  upon  the  territory  of  another  state;  and  it  de- 
pends upon  the  will  of  the  latter  whether  it  will  permit  him  to 
remain  or  expel  him,  or,  lastly,  give  him  up  to  the  power  which 
is  prosecuting  him. 

If  the  state,  without  itself  imposing  any  punishment  upon  the 
fugitive  for  the  act  which  caused  his  flight,  allows  him  to  remain 
in  its  territory,  this  case  is  described  as  an  exercise  of  the  right 
of  asylum. 

The  right  of  asylum,  in  international  law,  is,  in  its  character 
and  history,  entirely  distinct  from  the  religious  right  to  the  same 
effect.  The  former  is  the  result  of  the  independent  relations  of 
one  sovereign  state  to  another;  the  latter  arises  from  the  peculiar 
reverence  with  which  some  particular  place  is  invested — a  place 
which  may  be  situated  in  the  same  territory  as  the  prosecuting 
government,  but  which  is  so  hedged  about  that  even  criminals 
cannot  be  taken  from  it  by  force.  This  religious  right  of  asylum 
was  useful,  and  even  necessary,  in  a  state  of  civilization  which 
was  but  little  developed,  and  where  the  vengeance  of  the  injured 
party  was  stronger  than  the  criminal  law,  while  the  authority  of 
the  state  was  often  made  the  instrument  for  oppressing  the  lowly 
and  the  weak ;  but  it  has  been  pushed  aside  by  the  regular  admin- 
istration of  justice  in  civilized  states,  and  has  little  more  than  a 
historical  interest  in  Europe,  whereas  the  other  right  of  asylum, 
and  questions  of  extradition,  have  in  modem  times,  when  the 


*See  Sec.  2020,  Vol.  12,  Cyclopedia  of  Law. 
fFrom  Bar's  Private  and  Criminal  Int.  Law. 
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intercourse  between  states  has  increased  to  such  an  ext^aty  ac- 
quired, on  that  account,  a  special  importance. 

This  latter  circumstance  explains  how  it  has  come  to  pass  that 
in  modem  times,  and  especially  in  the  nineteenth  century,  &  very 
great  number  of  treaties  dealing  with  extradition  and  the  inter- 
national right  of  aoylum  have  been  concluded  tanong  vnriaoB 
states. 

It  might  be  thought  that  by  this  means  the  question  migbt 
have  been  completely  solved,  or  that,  at  leasts  it  would  diortly 
find  its  solution  by  the  conclusion  of  treaties  where  tfa^  do  not 
as  yet  exist.    But  such  treaties  do  not  cover  all  the  cases  that 
occur,  and  therefore  it  is  so  far  necessary  to  discover  general  prin- 
ciples by  which  we  can  interpret  and  extend  them;  and  at  the 
same  time  we  must  meet  the  question,  on  what  principles  sneh 
treaties  are  to  be  concluded  or  amended  in  the  future,  so  that 
they  shaU  correspond  with  principles  of  law  which  are  in  other 
matters  always  respected,  and  with  the  common  good.    Authori- 
ties on  this  branch  of  the  law  have  busied  themselves  with  these 
questions  up  to  the  present  day.    Three  different  theories  may 
be  distinguished: 

B.  NaTUBB  of  the  ObUGATIOK  to  GiVB  up  GbIKINALS  to   TEX 

Stats  Which  Desibbs  to  Pbobecuix  Them, 
§  148. 

Some  writers  say  that,  in  the  absence  of  a  treaty,  the  state  is 
under  no  obligation  to  give  up  a  criminal.  In  this  view  extradi- 
tion is  a  matter  of  discretion  on  the  part  of  the  govemmoit, 
which  will  be  guided  by  its  desire  to  maintain  friendly  intercourse 
with  other  states.    .... 

The  duty  of  assisting  another  in  following  out  his  rights  is,  in 
the  position  of  private  persons,  no  more  than  a  moral  duty. 
This  is  also  the  case  as  between  two  states.  It  may,  however,  be 
reduced  to  this  point:  that  while  morality  often  requires  from 
individuals  self-sacrifice,  the  state  which  has  to  represent  indi- 
rectly the  interests  of  all  its  subjects  must  always  pursue  an  ego- 
tistical and  selfish  course.  No  government  would  be  entitled  to 
take  the  opposite  course.  It  would  thereby  be  giving  away  prop- 
erty intrusted  to  it  for  faithful  administration. 
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Whether  one  State  shall  assist  another  in  its  prosecutions  de- 
pends upon  the  consideration  that  its  own  interests  shall  not  be 
prejudiced,  although  it  must  also  be  sure  that  the  other  State  is 
within  its  rights. 

If,  then,  we  remember  that  every  state  must  frequently  be 
brought  into  the  position  of  being  forced  to  claim  the  help  of 
another,  in  order  to  overtake  a  criminal,  that  in  international  re« 
lations  reciprocity  is  the  rule,  and  that  we  can  only  expect  assist- 
ance from  another  if  we  are  ready  to  give  it,  it  follows,  as  a  rule, 
that  the  duty  of  extradition  is  in  the  interest  of  the  law  of  the 
country  which  is  to  give  it,  and  all  the  more  so  that,  in  the  vast 
increase  of  intercourse  at  the  present  day,  the  right  of  asylum 
which  the  state  might  concede  to  foreign  criminals  might  easily 
turn  out  to  its  own  prejudice. 

We  make  an  exception,  however — ^just  because  extradition  is 
not  a  duty  or  legal  obligation — ^in  cases  where  to  assist  the  foreign 
state  in  its  prosecution  would  imply  a  disproportionate  expendi- 
ture of  trouble  or  money,  or  where  a  deliverance  as  to  whether 
the  claiming  state  was  or  was  not  within  its  rights  would  be 
prejudicial  to  the  interests  of  the  other. 

From  this  position  we  get  the  following  principles,  which 
must  be  observed  in  discussing  and  administering  questions  of 
extradition : 

Special  Questions — Cmminauty  op  thb  Act  by  the  Law  op 
THE  State  Which  is  to  Give  up  the  Criminal — ^Proper  Pun- 
ishment— Pardon  According  to  the  View  op  the  (Govern- 
ment ON  Which  the  Demand  is  Made. 

§  149. 

In  the  first  place,  apart  from  the  obvious  necessity  that  crimi- 
nals should  only  be  given  up  to  states  in  which  there  is  a  regular 
administration  of  justice,  since  the  sole  object  of  extradition  is 
to  support  a  state  which  is  by  international  law  and  usage  compe- 
tent to  punish  the  offense,  in  making  good  its  right  to  inflict  that 
punishment,  the  state  which  gives  up  the  criminal  must  persuade 
itself  that  the  other  is  within  its  rights;  and  the  first  step  to  that 
is,  that  the  act  which  gives  occasion  to  the  prosecution  shall  be 
one  which  the  law  of  the  state  on  which  the  demand  is  made  lays 
under  threat  of  punishment    Although  we  do  not  in  any  way 
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assert  that  a  foreign  state,  whose  circumstances  are  entirely  dif- 
ferent from  those  of  this  country,  may  not  be  entitled  to  regard 
as  criminal  acts  which  our  law  does  not  hold  to  be  so,  yet  our  law 
can  never  assure  us  that  the  foreign  state  is  right  in  so  doing. 

It  is  a  mere  application  of  this  rule  that  extradition  does  not 
take  place  if  the  crime  has  already  suffered  prescription  by  our 
law.  Where  our  state  lays  down  that  no  inquiry  or  deliTcrance 
upon  the  question  can  any  longer  safely  take  place,  or  that  by 
the  lapse  of  time  all  remembrance  or  consciousness  of  the  crime 
has  disappeared,  it  cannot  co-operate  with  any  foreign  state  in 
the  inquiry  and  punishment. 

In  the  second  place,  it  follows  from  the  foregoing  principles 
that,  if  the  fugitive  is  likely  to  be  visited  with  some  barbarous 
punishment,  which  is  completely  at  variance  with  our  views  of 
law,  we  must  refuse  extradition.  To  co-operate  in  carrying  out 
any  such  punishment  would  be  regarded  as  an  act  against  moral 
principle. 

Further,  it  may  be  that  all  the  foregoing  requisites  for  extradi- 
tion are  present,  but  that  from  the  standpoint  of  a  higher  equity, 
as  that  is  understood  by  the  official  in  whom  our  law  vests  the 
prerogative  of  mercy,  a  pardon  should  be  granted.  Bxtradition 
is  excluded  in  such  a  case  also. 

Exclusion  op  ExTBADrnoN  fob  Tripling  Offenses  ;  vos,  Acts 
WHICH  Abe  only  Punishable  bt  the  Laws  of  Some  States 
— ExTBADmoN  OP  Political  Cbiminals — ExTBAornoN  of 
Pebsons  in  Neglect  op  Duty  by  not  Entebing  on  Militaby 
Sebvicb — Extradition  fob  Bbeach  of  Oath  op  Militaby 
Service. 

§  150. 

The  crime  for  which  the  criminal  is  to  be  given  up  must  be  of 
sufficient  importance  to  justify  the  trouble  given  to  the  foreign 
state.  It  would,  as  a  matter  of  fact,  be  trifling  to  set  the  courts, 
and  frequently  the  diplomatic  apparatus,  of  two  states  in  motion 
on  account  of  an  unimportant  transgression — e.  g.,  a  petty  verbal 
slander — and  the  advantage  to  be  obtained  would  not  compare 
with  the  trouble  that  would  be  given  to  officials  on  both  sides; 
while,  in  many  cases,  a  real  injustice  would  be  done  to  the  ac- 
cused, by  arresting  him  and  carrying  him  from  the  one  place  to 
the  other. 
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The  duty  of  exitradition  is  by  treaties,  too,  confined  to  serious 
crimes.  The  only  exceptions  to  this  role  are  treaties  concluded 
between  confederate  states  and  laws  passed  by  such  states,  and 
sach  exceptions  are  of  course  necessary  in  the  case  of  states  so 
closely  united;  just  in  the  same  way  where  states  lie  close  to  each 
other,  grounds  of  expediency  will  recommend  an  extension  of  the 
obligation;  where  they  lie  far  apart,  it  must  necessarily  be  lim- 
ited. It  is  important,  in  this  view,  that  the  duty  of  giving  up 
criminals  is  not  strictly  a  l^al  obligation,  and  may,  therefore,  be 
refused  from  reasons  of  expediency  and  equity. 

Moreover,  it  will  no  doubt  be  said,  in  opposition  to  our  pro- 
posal to  set  all  acts  which  are  made  criminal  merely  in  virtue  of 
some  legislative  enactment  in  this  or  that  country,  beyond  the 
sphere  of  extradition, — that  what  is  caUed  a  law  of  nature  does 
not  exist,  but  that  every  crime  is  punished  by  the  force  of  some 
positive  regulation,  and  that  we  cannot  say  that  there  are  any 
delicta  juris  gentium  in  the  sense  of  natural  laws. 

But  at  the  bottom  of  our  rule  there  are  sounder  considerations. 
If  then,  an  act  is  not  liable  to  punishment  in  all  civilized  states, 
although  it  may  be  so  both  in  that  which  demands  extradition 
and  in  that  upon  which  the  demand  is  made,  we  find  therein  a 
proof  that  the  punishment  of  this  act  is  not  generally  recognized, 
but  needs  some  justification  from  the  special  circumstances  of  the 
state;  and,  therefore,  if  extradition  is  to  take  place,  it  must  be 
established  that  there  are  some  such  circumstances.  An  investi. 
gation  of  this  kind  is,  however,  as  a  rule,  so  difficult,  that  it  in 
better  to  refuse  to  give  up  the  offender. 

If  we  examine  different  treaties  of  extradition,  we  find  this 
rule  confirmed ;  it  is  only  the  crimes  which  are  punished  in  all  civ- 
ilized states  that  can  found  a  claim  for  extradition ;  and  although 
some  states,  like  those  of  the  German  Bund,  which  have  criminal 
laws  that  have  grown  up  upon  one  common  historical  foundation, 
make  an  exception  to  this  rule,  that  does  not  by  any  means  con- 
demn the  rule. 

The  foregoing  propositions  are,  upon  the  whole,  admitted  by 
those  who  lay  down  more  exact  rules  for  extradition,  and  do  not 
hold  it  to  be  a  mere  matter  of  expediency.  The  debate,  however, 
as  to  the  extradition  of  political  criminals  has  never  as  yet  been 
settled. 

It  is,  in  the  first  place,  essential  to  define  the  term  ''political 
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offense.''  It  is  not  extensive  with  the  class  of  offenses  against 
the  state:  the  treasury-clerk  who  embezzles  government  moneys 
for  his  own  ends,  or  the  judge  who  is  guilty  of  a  perversioB  of 
justice,  is  no  political  offender.  It  seems  just  that  these  acts  only 
should  be  regarded  as  political  offenses  which  can  be  shown  to 
arise  out  of  a  tendency  to  change  the  constitution  of  the  state,  or 
to  revolutionize  its  arrangements  in  an  illegal  fashion,  or  which, 
although  themselves  exceeding  the  formal  limitations  of  the  law, 
can  be  held  to  be  adopted  as  a  defense  against  acts  of  the  govern- 
ment that  are  formally  at  variance  with  the  law  or  with  the  prin- 
ciples of  justice  and  equity. 

In  the  first  place,  we  must  distinctly  repudiate  as  a  reason  for 
refusing  to  surrender  those  who  have  transgressed  the  rights  of 
a  foreign  state,  the  view  that  a  foreign  state  as  such  has  no  claim 
to  the  protection  of  our  law.  Such  a  maxim  would  be  a  palpable 
offense  against  the  equality  of  legal  status  which  every  country 
possesses:  where  we  claim  criminal  jurisdiction,  we  cannot  dis- 
pute the  right  of  another  state  to  do  the  same. 

The  variety  of  the  constitutions  of  different  states  does  not 
affect  the  question.  A  republic  must  regard  a  revolution  effected 
by  force  in  a  monarchical  state  just  as,  conversely,  a  mon&rchical 
state  must  regard  it  in  a  republic,  as  a  crime.  It  is  also  incorrect 
to  describe,  as  Botteck  does,  political  criminals,  supposing  them 
at  the  same  time  to  have  been  guilty  of  such  ordinary  offenses  as 
robbery  or  murder,  as  a  defeated  party,  while  the  state  is  de- 
scribed as  the  conqueror.  It  may  be  that  that  is  the  true  state 
of  the  case,  and  that,  for  instance,  a  government  which  has,  but 
only  de  facto,  the  power  of  the  state  in  its  hands,  is  prosecuting 
the  adherents  of  a  previous  r^me.  To  assume,  however,  that 
that  is  invariably  so,  would  as  a  matter  of  fact  exclude  in  every 
case  the  punishment  of  political  crimes,  and  would  amoimt  to  a 
declaration  that  the  state  which  should  protect  the  rights  of  all 
is  itself  lawless. 

But  it  is  a  matter  of  the  utmost  difficulty  for  one  state  to  esti- 
mate political  offenses  committed  elsewhere  aright,  so  various 
are  the  political  institutions  of  different  countries,  and,  even 
where  they  are  alike,  so  various  are  the  ways  in  which  they  are 
administered  or  have  grown  up. 

What  may  be  considered  in  one  country  legitimate  criticism 
will  be  held  in  another  to  be  criminal,  as  being  a  depreciation  of 
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the  form  of  government  or  incitement  to  rioting.  Even  where 
the  letter  of  the  law  is  observed,  it  is  always  possible  that  the 
spirit  of  the  law  may  be  indirectly  evaded,  and  that  government 
may  enter  upon  some  process  which  will  *give  rise  to  riots  and 
disorder:  a  state  which  has  no  concern  in  the  matter,  if  called 
upon  to  judge  of  such  conduct,  will  never  treat  an  attack  upon  a 
government  which  has  for  a  long  time  been  in  undisturbed  pos- 
session of  its  authority,  and  has  established  a  thousand  claims 
to  the  affectionate  regard  of  the  inhabitants  of  the  country  upon 
the  same  footing  as  an  attack  upon  a  government  which  has  but 
lately  come  into  possession  of  its  authority,  and  must  assert  itself* 
in  this  position  by  forcible  measures. 

Besides,  it  will  often  be  that  there  is  no  sufficient  assurance  of 
an  impartial  judgment  upon  political  offenses  being  given  by 
the  State  against  which  they  have  been  directed,  and  the  formal 
correctness  of  the  sentence  of  a  foreign  court  is  not  in  any  way 
binding  upon  another  State.  What  seems  to  be  an  act  of  justice 
may  in  truth  be  a  service  rendered  to  the  sympathies  of  a  politi- 
cal party,  and  to  a  malicious  prosecution. 

By  refusing  to  give  up  a  fugitive,  we  do  not  dispute  the  right 
of  the  Qovemment,  which  is  in  possession  of  the  supreme  author- 
ity of  the  State,  to  punish  those  who  have  attacked  it;  if  it  does 
not  desire  to  act  upon  the  footing  of  having  been  in  the  wrong, 
it  is  bound  to  punish  them.    To  refuse  assistance  in  the  prosecu- 
tion is  no  denial  of  the  right  to  prosecute,  since  extradition  can- 
not be  regarded  as  a  legal  obligation.    If  this  were  so,  then  such 
a  refusal  would  imply  a  denial  of  the  right  upon  the  strength  of 
which  the  assistance  is  demanded,  and  in  each  case  the  Govern- 
ment on  which  the  demand  was  made  would  be  forced  to  declare 
whether  it  held  the  legal  claim  to  be  well  founded  or  not.    If, 
on  the  other  hand,  extradition  has  merely  the  character  of  a 
moral  obligation,  this  may  always  be  avoided  upon  the  ground 
that  it  is  not  desirable  to  pronounce  upon  the  legality  of  the 
criminal  jurisdiction  claimed.    This  is  the  ordinary  case  in  polit- 
ical offenses.    States  will  not  always  be  willing  to  give  up  crim- 
inals merely  because   the   prosecuting   State   formally  shows, 
through  its  officers,  that  the  fugitive  is  guilty  of  the  alleged  crime, 
and  they  cannot  sacrifice  the  adherents  of  a  previous  (Government 
to  a  party  which  was  but  lately  held  to  be  without  any  right 
thereto.    If,  then,  it  is  not  adopted  as  a  general  rule  that  there 
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shall  be  no  extradition,  a  refusal  in  any  particular  ease  to  giTe 
up  a  criminal  seemcr  to  be  a  denial  of  the  legality  of  the  foreign 
Oovemment,  or  at  the  least  implies  a  reflection  that  their  proced- 
ure is  unjust  and  inequitable,  and  may  therefore  readily  lead  to 
dangerous  discussions  and  disputea  If  a  principle  is  Ic^cally  ap- 
plied in  every  case,  no  foreign  States  can  feel  insulted,  but  th^ 
well  may  if  extradition  is  allowed  to  one  and  denied  to  another. 

Although,  therefore,  the  government  upon  which  the  demand 
is  made  may  feel  satisfied  of  the  criminality  of  the  act  of  which 
the  fugitive  is  accused,  it  may  refuse  to  give  him  up  in  view  of 
the  possibility  of  the  occurrence  of  other  cases,  in  which  it  mig^t 
be  driven  to  an  irksome  and  often  to  a  dangerous  decision  as  to 
the  legality  and  the  conduct  of  a  foreign  government 

It  must  not,  however,  be  overlooked  that  these  reasons  are  not 
by  any  means  of  an  absolute  nature,  and  that,  accordingly,  if 
the  political  institutions  of  all  countries  were  firmly  establidied 
on  the  same  footing,  and  were  all  alike  administered  in  conform- 
ity with  certain  ruling  principles  of  law,  it  would  then  be  the 
rule  to  give  up  political  offenders  also.  We  need  not  discuss 
whether  this  state  of  circumstances  will  ever  come  to  pass. 

In  the  meantime,  we  must  recognize  an  exception  in  the  case 
where  states  long  and  intimately  associated  in  political  fellowship 
may  look  upon  attacks  on  the  constitution  or  government  of  the 
one  as  an  indirect  attack  upon  the  federation  and  safety  of  each 
of  its  members.  From  this  point  of  view  it  may  not  only  be  jus- 
tifiable, but  it  may  even  be  matter  of  positive  enactment  that 
political  criminals  shall  be  subject  to  extradition  under  certain 
conditions  which  may  be  determined  according  to  the  character 
of  the  federation ;  this  view  is  also  supported  by  the  fact  that  the 
political  institutions  of  all  these  federated  states,  although  they 
may  take  various  shapes,  rest  upon  the  same  historical  basis,  and, 
in  cases  of  extremity,  find  a  common  protection  in  the  constitu- 
tion of  the  federation.  That  this  dbould  be  so  is  all  the  more 
necessary  since  the  safety  of  these  states  may  be  desperately  im- 
perilled by  such  crimes,  looking  to  their  limited  extent,  and  to 
the  state  of  their  boundaries. 

Most  modem  authorities  recognize  that  political  refugees  should 
not  be  given  up;  and  this  principle  is  maintained  in  modem 
treaties  between  non-confederated  countries,  either  expressly  or 
tacitly,  the  offense  against  the  state  which  we  have  been  consider- 
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ing  not  being  included  in  the  list  of  crimes  -for  which  extradition 
is  to  take  place.  No  treaties  are  in  modem  times  concluded  be- 
tween states  unless  they  are  confederated,  in  which  all  crimes, 
even  although  political,  are  made  the  ground  for  extradition ;  any 
exceptions  may  be  explained,  like  that  between  Austria,  Prussia 
and  Russia  in  1834,  by  the  peculiar  circumstances  of  the  time, 
since  these  contracting  powers  held  it  to  be  necessary  to  co-operate 
one  with  another  against  one  organized  revolution  which  threat- 
ened the  position  and  power  of  them  all.  Such  an  exception  may 
easily  be  reconciled  with  the  principles  which  we  have  laid  down. 
If  one  government  is  completely  persuaded  of  the  guilt  of  the 
refugees,  and  that  they  are  making  common  cause  with  some  revo- 
lution in  its  own  territories,  it  may  certainly  be  justified  in  as- 
suring the  other  government  of  its  aid,  and  in  this  way  averting 
the  danger  which  threatens  itself,  and  therefore  may  give  up 
such  refugees.  It  would  not,  however,  harmonize  with  the  rules 
we  have  laid  down  if  a  government  should  undertake  to  allow 
extradition  for  any  political  oflPense,  whether  it  sprang  from  a 
revolution  of  a  character  which  threatened  the  stability  of  both 
governments  alike  or  not,  or  the  system  was  to  last  for  a  period 
in  excess  of  the  period  for  which  the  revolution  should  last. 

After  what  has  been  said,  it  will  be  seen  that  it  is  not  from  any 
favor  to  the  oflPense  that,  as  a  rule,  we  must  refuse  to  giv^  up 
political  refugees;  still  less  is  our  judgment  aflfected  by  any  s;ich 
doctrine  as  that  it  will  always  be  unfair  to  visit  such  oflfenses  with 
punishment,  and  that  measures  against  them  can  only  be  justified 
as  being  acts  of  self-defense.  The  rule  is  a  logical  deduction 
from  the  principle  that  the  state,  which  is  not  the  minister  of 
any  foreign  will,  shall  not  give  up  an  offender,  unless  it  is  per- 
suaded that  thereby  it  is  furthering  the  ends  of  justice.  * '  The 
more  closely  states  are  connected  in  their  legal  institution^T  and 
their  fundamental  conceptions  of  criminal  law,  the  less  dangrroTis 
is  it  that  they  should  mutually  recognize  the  duty  of  surrender- 
ing criminals,  and  the  more  widely  will  the  practice  of  doing  so 
extend.  On  the  other  hand,  the  more  divergent  their  legal  con^ 
ceptions  and  institutions  are  from  each  other,  the  more  difficult 
is  it  to  satisfy  the  necessary  conditions  for  extradition,  so  that 
at  last  it  disappears.  No  one  can  dispute  that  at  the  present  time 
the  political  conceptions  and  institutions  of  diflferent  countries  of 
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the  same  grade  of  civilization,  and  still  more  their  faahionii  of 
administration,  are  widely  different  from  each  other. 

Several  authors  have  gone  farther,  and  declared  themselves 
against  the  extradition  of  persons  who  have  not  discharged  the 
duty  that  lay  upon  them  of  entering  the  army,  or  who  have  de- 
serted after  entering  it;  this  they  maintain,  partly  on  the  ground 
that  the  duty  in  which  they  have  failed  is  purely  of  a  positive 
nature,  and  by  emigration  or  flight  is  destroyed,  since  it  is  merdy 
a  duty  to  the  society  of  a  particular  country,  even  although  the 
law  of  the  state  where  the  refugee  is  recognizes  the  obligation  as 
reaBonable  and  equitable;  partly  because,  putting  out  of  sight  the 
excessive  penalties  sometimes  imposed  in  such  cases,  if  all  who 
were  liable  to  military  service  were  to  be  surrendered,  the  obliga- 
tion would  be  imposed  upon  men  of  all  ages  and  conditions,  and 
a  means  would  thus  be  found  of  evading  the  prohibition  against 
the  extradition  of  political  offenders. 

As  regards  the  first  case, — ^the  extradition  of  persons  who  have 
not  yet  actually  entered  the  army, — ^it  will  seldom  be  found  that 
it  is  proposed  to  inflict  any  punishment  of  such  severity  as  is 
usual  in  cases  where  extradition  is  asked,  so  that  for  this  reason 
a  person  in  that  position  is  seldom  demanded  for  extradition,  and 
all  assistance  must  undoubtedly  be  refused  by  us,  if  in  the  view 
of  our  law  the  obligation  is  oppressively  heavy,  or  if  failure  to 
satisfy  it  is  threatened  with  inordinate  penalties.  Now,  although 
it  is  a  most  material  consideration  that  this  obligation  to  serve 
in  the  army  is  not  recognized  by  all  nations,  a  government  cannot 
be  blamed  if,  for  the  sake  of  keeping  up  its  own  military  system, 
it  allows  the  extradition  of  foreign  conscripts  in  order  to  be  able 
to  claim  a  reciprocal  favor  from  the  other  state;  it  must,  how- 
ever, on  the  one  hand,  not  overstep  these  general  principles,  and 
must  lay  down  distinct  provisions  in  any  treaty  on  the  subject,  to 
prevent  abuses ;  and,  on  the  other,  there  must  be  a  pressing  ne- 
cessity for  this  mutual  aid.  In  all  circumstances,  a  (Government 
must  exercise  the  greatest  care  in  carrying  out  a  duty  of  this  kind. 

On  the  other  hand,  a  breach  of  the  military  oath  must  be  rec- 
ognized as  a  criminal  offense  by  all  civilized  peoples;  in  this  case, 
too,  extradition  is  as  a  rule  justifiable,  and  there  is  no  ground  for 
any  exception,  unless  the  obligation  imposed  by  the  foreign  state 
plainly  goes  beyond  the  limits  which  our  law  holds  equitable,  or 
unless  entry  into  the  service  is  effected  in  some  way  that  offends 
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our  legal  conceptions — e.  g.,  by  recroiting  for  some  immoral  con- 
sideration, or  nnless  the  deserter  is  to  be  poniabed  in  a  barbarous 
fashion,  and  the  state  which  demands  extradition  will  not  agree 
to  bind  itself  to  any  abatement  of  the  penalty.  Cartels  which 
deal  exclusively  with  deserters  concluded  between  states  in  which 
the  obligation  of  military  service  rests  on  pretty  much  the  same 
basis,  and  in  which  any  violations  of  that  obligation  are  regarded 
in  pretty  much  the  same  light,  are  by  no  means  to  be  condemned, 
and  have  been  actually  concluded  in  very  many  cases:  there  is 
no  force  in  the  objection  that  these  are  mere  questions  as  to  the 
satisfaction  of  social  duties,  since  the  liberty  of  emigration,  which 
every  subject  enjoys,  can  only  be  exercised  upon  the  footing  of 
having  satisfied  tiie  duties  which  all  states  recognize  as  just 

Offenses  against  revenue  laws  will,  lastly,  as  a  rule,  not  give 
rise  to  extradition,  just  because  the  penalties  provided  for  these 
offenses  affect  property  only,  and  are  not  of  a  police  character. 
Even  the  refiolution  of  the  Qerman  Bund,  on  26th  Januaiy,  1854, 
excepts  such  offenses  from  the  law  of  extradition,  although  the 
union  of  several  states  in  a  fiscal  confederation  promises  an  exten- 
sion  of  the  ordinary  legal  remedies,  in  so  far  as  offenses  against 
the  common  system  of  finance  are  concerned.  Such  a  union  may 
give  occasion  for  the  punishment  of  acts  which  are  directed 
against  foreign  fiscal  regulations  only.  It  is,  however,  to  be  kept 
in  view  that  in  the  case  of  fiscal  offenses  no  assistance  can  be  ex- 
pected from  other  countries  unless  there  is  a  special  treaty. 

Since  extradition  is  not  to  take  place,  %&  we  have  shown,  for 
all  crimes  and  offenses,  the  person  who  is  given  up  cannot,  after 
that  has  taken  place,  be  punished  for  any  crime  other  than  that 
stated  to  the  foreign  government,  without  the  concurrence  of  that 
government  being  first  obtained,  or  unless  the  act  was  committed 
after  extradition  had  taken  place.  The  fact  that  the  one  crime  is 
allied  to  the  other  cannot  make  any  difference. 
•  Any  other  rule  of  procedure  would  do  violence  to  the  interna- 
tional agreement  which  is  at  the  bott(»n  of  all  extradition. 


Digitized  by 


Google 


332  PUBUC  INTERNATIONAL  LAW 

Extradition  op  Subjects  op  the  Country — ^Extradition  in 
Cases  ^?^here  the  Person  Demanded  TTa«  Coioutted  an  Of« 

FBNSB  within  THE  JURISDICTION  OP  THE  StATB  WHERE  BE  IB — 
SUFFlOiUNCY  OF  SUSPICION. 

§  151. 

All  states,  with  hardly  any  other  exceptions  than  England  and 
the  United  States,  refuse  to  give  up  their  own  subjeets:  in  BOine 
states  this  is  matter  of  express  enactment. 

It  rather  appears  to  me  that  the  ground  for  this  refusal  is  not 
to  be  looked  for  so  much  in  the  notion  that  to  give  up  its  own 
subjects  is  inconsistent  with  the  dignity  of  the  state,  and  the  pro- 
tection which  it  is  bound  to  accord  to  its  subjects,  as  in  the  fact 
that,  upon  the  one  hand,  every  subject  has  a  right  to  remain  in 
his  own  country;  a  doctrine  which  derives  confirmation  from  the 
universal  recognition  in  modem  times  of  the  incompetency  of 
banishing  the  native  subjects  of  any  country  from  it,  and,  upon 
the  other,  that  an  offense  which  gives  the  state  occasion  to  take 
proceedings  against  a  subject,  finds  its  appropriate  judge  in  that 
state  and  not  abroad.  We  can  explain  the  readiness  of  England 
and  the  United  States  to  give  up  their  own  subjects,  and  the  fact 
that  it  is  only  upon  grounds  of  reciprocity  that  in  some  treaties 
concluded  between  the  States  and  foreign  powers  such  a  course 
is  sanctioned,  from  the  adherence  of  these  two  countries  to  the 
principle  of  territoriality :  this  would,  if  every  state  at  same  time 
steadily  refused  to  give  up  its  own  subjects,  afford  a  secure  asy- 
lum to  the  most  abominable  criminals — ^a  result  which,  as  the 
treaties  stand,  may  even  at  the  present  time  sometimes  happen. 
But  extradition  may  always  take  place  if  the  crime  was  commit- 
ted before  the  criminal  was  naturalized  in  the  country  where  he 
is,  since  in  that  case  its  law  has  suffered  no  wrong,  and  has,  there- 
fore, no  jurisdiction. 

A  person  whose  extradition  is  demanded  cannot  be  given  up 
so  long  as  he  is  undergoing  punishment,  or  is  upon  his  trial  in 
the  country  upon  which  the  demand  is  made,  for  the  prosecution 
of  each  state's  own  claims  and  rights  is  preferable  to  any  claim 
for  assistance  which  a  foreign  system  of  law  can  urge.  This, 
too,  has  been  expressly  recognized  in  modem  treaties.  An  excep- 
tion to  the  rule  is  allowed,  in  the  discretion  of  the  state  on  which 
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the  demand  is  made,  in  cases  where  the  crime  committed  in  its 
territory  is  trifling,  while  that  which  was  committed  in  the  other 
was  serious.  This  course  is  made  the  easier  by  stipulating  for  the 
right  of  reclaiming  the  prisoner  if  he  should  come  to  be  acquitted 
by  the  state  that  demands  his  surrender,  except  in  cases  where 
such  a  reclaiming  should  seem  to  be  too  severe  a  measure. 

Lastly,  extradition  does  not  come  into  play  if  the  courts  of  the 
country  whose  assistance  is  sought  in  vindication  of  justice  are 
by  their  own  laws  competent  to  try  and  to  punish  the  offender. 
There  is  apparently  an  exception  to  this  rule,  where,  according  to 
the  view  of  the  law,  there  is  either  an  express  or  an  implied  pro- 
vision— e.  g.,  laid  down  in  the  * 'motif** — ^that  this  competency  is 
in  the  case  in  question  subsidiary  only — i.  e.,  only  in  so  far  as 
some  state  with  a  closer  interest  does  not  require  the  extradition 
of  the  criminal. 

If  these  are  the  material  rules  of  law  that  must  be  observed 
in  questions  of  extradition,  we  find  that,  as  regards  the  form  of 
carrying  it  out,  since  it  cannot  take  place  except  through  the  ar- 
rest of  the  criminal,  there  must  be  sufficient  suspicion  to  justify 
such  procedure  according  to  the  law  of  the  state  where  it  takes 
place,  and  of  course,  as  the  question  here  is  not  a  question  of  pro- 
visional management,  but  is  concerned  with  an  act  that  enters 
very  deeply  into  the  rights  of  the  individual,  the  suspicion  must 
be  such  as  would  justify  us  in  placing  the  criminal  before  one  of 
our  own  courts,  if  the  competency  of  any  of  them  were  estab- 
lished. Logical  necessity  demands  that  this  suspicion  should  be 
established  by  the  machinery  of  the  state  which  is  to  give  the 
criminal  up,  and  this  is  the  provision  actually  made  by  the 
treaties  between  the  United  States  and  the  states  of  Europe,  and 
also  by  the  treaty  between  England  and  France  in  1843.  Li 
other  cases  the  f  ramers  of  treaties  have  been  contented  with  a 
warrant  for  arrest  issued  by  the  courts  of  the  country  where  it  is 
to  be  made,  a  provision  which  no  doubt  contributes  largely  to  the 
simplification  and  despatch  of  the  process,  if  in  both  states  the 
principles  that  regulate  arrests  and  the  raising  of  actions  are 
pretty  much  the  same.  It  is,  however,  not  quite  free  from  danger 
where  there  is  a  possibility  that  in  the  one  state  the  fret^dom  of 
the  individual  may  not  be  regarded  in  quite  the  same  light  as  in 
the  other.  That  the  grounds  for  suspicion  must  be  tested  by  the 
law  of  the  country  itself  does  not  of  course  prevent  the  accused 
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from  being  previously  arrested  or  watched  on  the  strength  of  a 
simple  intimation  from  foreign  ofScials,  or  even  without  any  such 
intimation,  provided  the  law  of  the  state  which  is  to  surrender 
him  finds  sufiScient  reason  for  such  a  procedure. 

Note  GO,  on  §§  149,  150,  151. 

[In  consequence  of  the  Report  of  a  Parliamentary  Committee 
in  1868,  there  was  passed  in  1870  an  act  to  regulate  the  law  relat- 
ing to  the  extradition  of  criminals  from  England  (33  &  34  Viet. 
c.  52).  The  object  of  this  act  is  to  lay  down  general  principles 
on  which  treaties  or  arrangements  with  foreign  powers  for  the 
extradition  of  criminals  may  be  concluded.  These  arrangements 
when  made  are  to  be  embodied  in  an  order  of  the  privy  council, 
and  laid  before  Parliament,  and  no  arrangement  is  to  be  made 
except  according  to  the  general  provisions  of  the  statute.  It  is 
provided  that  fugitive  criminals  for  whose  surrender  provision 
is  to  be  made  are  to  be  understood  to  be  such  persons  as  have 
been  accused  or  convicted  of  any  extradition  crime  committed 
within  the  territory  of  any  foreign  state,  and  are  suspected  of 
being  in  Her  Majesty's  dominions.  There  is  no  provision  against 
the  extradition  of  the  Queen's  subjects;  the  determining  consid- 
eration is  the  locus  deUcH.  The  crimes  called  extradition  crimes 
are: 

Murder  «nd  attempt  to  murder,  and  conspinu^  to  murder. 
Manslaughter. 
Coining. 
Forgery. 
Embezzlement. 

Obtaining  goods  on  false  pretenses. 
Fraudulent  bankruptcy. 

Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  direotor, 
member,  or  public  officer  of  any  company. 
Rape. 
Abduction. 
Child-stealing. 

Burglary  and  housebreaking. 
Arson  or  fire-raising. 
Robbery. 
Threats  by  letter. 
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Piracy. 

Sinking  a  vessel  at  sea,  or  conspiracy  to  do  so. 

Assaolt  on  board  ship  on  the  high  seas  with  intent  to  do  griev- 
ous harm. 

Revolt  or  conspiracy  to  revolt  on  board  ship  on  the  high  seas 
against  the  master. 

No  one  is  to  be  surrendered  for  a  political  offense,  or  if  the 
object  of  the  surrender  can  be  shown  to  be  to  try  him  on  a  politi- 
cal charge,  although  he  is  accused  of  some  other  crime;  nor  is 
any  criminal  at  all  to  be  surrendered  unless  the  law  of  the  state 
demanding  the  surrender  shall  make  provision  that  he  is  not  to 
be  tried  for  any  offense  other  than  that  for  which  he  is  given  up 
without  being  allowed  an  opportunity  of  returning  to  the  Queen's 
dominions.  It  is  also  provided  that  where  a  prisoner  has  been 
surrendered  to  England,  he  shall  have  an  opportunity  of  return- 
ing, or  shall  be  restored  to  the  country  which  surrendered  him 
before  being  tried  on  any  new  charge. 

The  German  Code  of  1871  forbids  the  surrender  of  a  German 
citizen  for  any  crime,  and  this  is  the  principle  generally  adopted 
on  the  continent  of  Europe,  as  stated  in  the  text.  In  the  statute 
just  referred  to  there  is  no  provision  of  the  kind,  and  as  the  lan- 
guage of  treaties  concluded  in  accordance  with  its  provisions 
generally  leaves  it  in  the  discretion  of  the  high  contracting  parties 
to  apply  their  own  law  on  this  point,  the  practice  is  regulated  by 
the  usage  of  the  country  on  which  the  demand  for  surrender  is 
made.    The  Lord  Chief -Justice  Cockbum,  in  Timan's  case,  1864, 

5  Best  &  Smith,  679,  enunciates  the  principle  upon  which  English 
courts  proceed  thus:  **A  British  subject  who  commits  a  murder 
in  the  United  States  may  be  tried  and  punished  by  our  municipal 
law,  which  is  made  to  extend  to  its  citizens  in  every  part  of  the 
world  (24  &  25  Vict.  c.  100,  §  9).  But  it  would  be  highly  incon- 
venient,  except  in  certain  exceptional  cases,  that  he  should  be 
tried  in  this  country  for  that  crime,  because  criminals  escape,  not 
only  by  being  beyond  the  reach  of  the  law  they  have  offended, 
but  in  consequence  of  the  difficulty,  if  not  impossibility  of  proof, 
unless  the  offender  is  brought  to  justice  where  the  offense  is  com- 
mitted."   When  it  is  added  that  the  provisions  of  the  statute  24 

6  25  Vict.  c.  100,  quoted  by  his  Lordship,  do  not  apply  save  to 
murder  and  bigamy,  and  that  the  territorial  principle  is  most 
strictly  observed  in  England,  the  result  of  not  surrendering  Eng- 
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lish  subjects  would  be  not  merely  a  risk,  but  a  certainty  of  tfaeir 
impunity.  Hence,  where,  in  a  treaty  with  Austria,  the  provision 
occurred,  "that  in  no  case,  and  on  no  grounds  whatever,  shall 
the  high  contracting  parties  be  held  to  concede  the  extradition 
of  their  own  subjects,"  and  an  attempt  was  made  to  contend  that 
the  provisions  of  this  article  made  it  as  impracticable  for  En^and 
to  surrender  to  Austria  an  Englishman  as  it  would  be  to  obtain 
the  surrender  of  an  Austrian  from  Austria,  the  magistrate  (Mr. 
Vaughan)  rightly  held  that  the  language  of  the  article  gave  him  a 
discretion  in  the  matter,  and  that  it  had  been  so  framed  in  order 
that  the  guilty  Englishman  might  not  escape  by  taking  refuge  in 
England,  as  he  would  do  if  his  crime  were  any  other  than  murder 
or  bigamy;  while  the  Austrian  courts,  on  the  other  hand,  should 
not  be  required  to  do  violence  to  the  principles  of  law  adminis- 
tered by  them,  they  having  the  power  and  being  in  the  practice 
of  punishing  their  subjects  for  crimes  without  regard  to  the  locus 
delicti.  The  criminal  was  accordingly  given  up.  This  was  in 
the  well  known  case  of  De  Tourville,  then  charged  with  murder- 
ing his  wife  on  the  Stilfser  Joch  in  Austria,  subsequently  con- 
victed of  that  crime  and  sentenced. 

There  may  be  a  difficulty,  as  is  indicated  in  the  text,  in  deter- 
mining what  shall  constitute  a  political  crime.  It  was  proposed 
by  the  committee  in  their  report  that  the  statute  should  bear  that 
**any  person  accused  of  a  crime  which  is  deemed  by  the  party 
to  the  arrangement  of  whom  the  surrender  is  demanded  to  con- 
stitute assassination  or  an  attempt  to  assassinate  shaU  not  be" 
surrendered.  The  determination  of  the  character  of  the  offense 
has,  however,  been  left  to  the  secretary  of  state. 

Various  instructive  cases  have  occurred  under  the  proviso,  that 
no  one  shall  be  tried  for  any  other  crime  than  the  extradition 
crime  for  which  he  was  given  up,  as  well  a»  under  the  similar 
conditions  which  occur  in  most  treaties,  and  have  had  judicial 
interpretation  given  them.  The  words  in  the  English  statute 
which  governs  the  terms  of  all  English  treaties  for  English 
judges  are — ^**for  any  offense  committed  prior  to  his  surrender 
other  than  the  extradition  crime  proved  by  the  facts  on  which  the 
surrender  is  grounded."  It  was  held  that  these  words  did  not 
prevent  the  incarceration  of  a  person  surrendered  by  the  French 
authorities  on  a  charge  of  fraudulent  bankruptcy,  the  ground  of 
incarceration  being  a  contempt  of  the  Court  of  Chancery.    That 
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court  had  ordered  the  prisoner  to  produce  certain  papers.  He 
had  fled  the  country,  and  was  surrendered  upon  the  charge  of  • 
fraudulent  bankruptcy.  On  this  charge  he  was  acquitted;  but 
before  he  could  return  to  France,  was  thrown  into  prison  for 
contempt  of  the  Court  of  Chancery,  in  respect  of  his  failure  to 
obtemper  their  order.  An  application  for  his  discharge,  founded 
on  the  terms  of  the  extradition  statute,  was  refused.  It  was  held 
that  the  statute  referred  exclusively  to  criminal  chaises,  and  that, 
contempt  of  court  being  no  crime,  and  the  punishment  following 
on  it  being  a  species  of  civil  diligence,  the  statute  did  not  apply 
(Pooley  V.  Whittam,  15  Ch.  Div.  435,  July  23,  1880).  In  the 
same  way,  the  American  courts  have  held,  interpreting  a  similar 
clause  in  the  case  of  a  criminal  surrendered  by  France,  that,  if 
arrested  on  civil  process,  he  could  derive  no  benefit  from  the 
statute  (Adrianee  v.  Lagrave,  1874,  59  N.  Y.  110).  It  is  to  be 
remarked  that  in  both  of  these  cases  the  court  was  satisfied  of 
the  bona  fides  of  the  criminal  charges  preferred.  If  there  had 
been  ground  for  believing  that  the  civil  creditor  had  contrived 
false  afiSdavits,  or  had  simulated  a  criminal  charge  in  order  to 
execute  the  civil  diligence,  they  would  not  have  been  suffered  to 
take  advantage  of  their  fraud. 

But  it  has  been  held  that  one  given  up  on  a  charge  of  rape  may 
be  tried  on  a  charge  of  assault  with  intent  to  ravish  (Rich,  31st 
May,  1877,  C.  de  Cassation  at  Paris).  The  same  court  has  gone 
a  good  deal  further,  in  holding  that  a  person  surrendered  on  a 
chaise  of  fraudulent  bankruptcy  cannot  complain  of  being  tried 
and  sentenced  for  forgery  as  well,  if  the  whole  sentence  is  not 
greater  than  it  was  competent  to  pronounce  for  the  former  crime 
by  itself  (Brandoly,  25th  August,  1876).  A  criminal  cannot  be 
tried  for  any  offense  that  does  not  happen  to  be  included  in  the 
treaty  of  extradition  under  which  he  was  given  up,  even  although 
the  charge  is  less  grave  than  that  preferred  against  him  before 
the  foreign  authorities.  It  is  doubtful  whether  he  can  consent 
to  be  so  tried,  or  whether  the  incompetence  of  the  court  is  abso- 
lute (Cour.  de  Cassation,  Brussels,  9th  July,  1872). 

An  interesting  question  has  been  stirred  in  Italy  in  connection 
with  this  subject — ^Is  it  competent  to  put  a  person  surrendered 
for  having  committed  a  particular  act,  which  has  been  represented 
to  the  foreign  authorities  as  falling  under  one  legal  category,  on 
his  trial  for  the  same  act  under  a  different  legal  designation  t 
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Can  one  who  has  been  surrendered  on  a  charge  of  assault  be  tried 
for  assault  with  intent  to  murder,  or,  if  the  victim  dies,  for  mur- 
derf  The  courts  of  Florence  have  said  that  he  may,  provided 
that  the  new  charge  is,  as  well  as  the  old  one,  an  extradition 
crime.  But  a  soldier  surrendered  for  assault  could  not  be  tried 
for  the  militaiy  offense  of  assaulting  his  officer,  which  is  not  a 
crime  included  in  the  treaty  under  which  he  was  given  up. 

A  corollary  from  these  provisions  is,  that  one  government,  Iukv- 
ing  obtained  the  surrender  of  a  prisoner  on  one  charge,  has  no 
jurisdiction  to  transfer  him  to  a  third  government.  Switzerland, 
having  obtained  the  surrender  of  a  criminal  from  England,  can- 
not transfer  the  criminal  to  German  jurisdiction  without  allowing 
him  to  return,  or  restoring  him  to  England  (Federal  Court,  16th 
March,  1877,  Dtlrrich)]. 

COMPBTENCY   OF    DIFFERENT    OFFICIALS — ^PbACTICAL    ExBCUTIQK 
OF   THE   PbOGESS   OF   EXTBADmON — EXPENSES— TRANSICISGIOH 

OF  PsoDucnoNa 

§  152. 

Extradition  only  takes  place  after  diplomatic  communications 
and  under  authority  of  the  supreme  magistrate,  unless  in  adja- 
cent states  a  direct  demand  by  the  officials  of  the  courts  of  law  is 
allowed.  In  France,  Holland,  and  Qermany  the  officers  of  the 
courts  of  the  country  making  the  demand  apply  to  their  minister 
of  justice,  who  has  to  request  the  minister  for  foreign  affairs  to 
take  the  proper  steps,  while  conversely  the  conduct  and  decision 
of  the  matter  rest  upon  the  minister  of  justice  in  the  foreign 
state. 

It  is  certainly  expedient  that  extradition  should  not  be  ecxn- 
mitted  at  all  to  inferior  officers,  or  at  least  committed  to  them 
only  to  a  limited  extent,  since,  even  where  there  is  a  treaty,  ques- 
tions of  difficulty  may  easily  arise,  and  the  inferior  judge  is  fre> 
quently  not  in  the  position  to  supply  himself  with  material  neces- 
sary for  the  expounding  of  the  treaty;  this  is  the  rule  of  most 
treaties. 

Further,  although  the  power  of  deciding  points  of  dispute  in 
the  treaties  is  in  the  states  of  the  European  continent  committed 
to  government  and  not  to  courts  of  law,  the  provision  of  the  Prus- 
sian law  and  of  the  Belgian,  enacted  respectively  in  1805  and 
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1833,  reoommends  itself— viz.,  that  extradition  should  not  take 
place  until  government  has  obtained  the  approval  of  one  of  the 
higher  courts.  This  plan,  which  makes  international  remedies  in 
matters  of  criminal  law  more  akin  to  the  other  rules  of  criminal 
procedure  which  are  generally  recognized,  not  only  relieves  the 
government  of  serious  responsibility,  but  also  protects  it  against 
any  unfair  demands  from  a  foreign  state,  which  will  not  readily 
tax  the  sentence  of  judges  with  ajoy  bias  or  party  feeling. 

Since  every  state  may  exercise  its  discretion  as  to  the  punish- 
ment  or  pardon  of  a  criminal  who  has  transgressed  its  criminal 
law,  no  one  can  require  any  state  to  accept  an  offer  of  extradition 
unless  there  be  some  special  provision  in  a  treaty  to  that  effect; 
its  obligation  to  take  back  its  own  subjects  into  its  territory  is  of 
course  not  affected  by  this. 

Extradition  as  a  rule  takes  place  upon  the  frontier,  or  else  the 
criminal  is  put  on  board  of  a  riiip  belonging  to  the  state  which 
desires  to  try  him.  If  he  requires  to  be  conducted  through  the 
territory  of  any  third  state,  the  consent  of  this  state  must  be  ob- 
tained. Further,  since  the  extradition  takes  place  on  the  demand, 
and  in  the  interest  primarily  of  the  prosecuting  state,  the  expense 
must  be  borne  by  it;  in  many  treaties,  however,  states  have  given 
up  their  claims  for  any  expenses  incurred  within  their  own  terri- 
tory. 

Where  a  criminal  is  given  up,  it  seems  to  be  suggested,  by  the 
reasons  which  justify  the  surrender,  that  articles  to  be  produced 
as  evidence  found  upon  the  prisoner  or  in  his  possession  should 
be  given  up  at  the  same  time;  this  duty  is  recognized  in  treaties, 
as  well  as  the  further  obligation  involved  in  the  duty  of  extradi- 
tion— ^viz.,  to  interrogate  the  witnesses,  and  in  adjacent  countries 
to  produce  them  at  the  triaL 

0.  lUPOBTANCB  OP  TREATIES  OP  EXTRADITION. 

§  153. 

'As  we  have  said,  within  certain  limits,  the  extradition  of  ordi- 
nary criminals  will  not  be  lightly  refused,  even  where  there  is 
no  treaty  of  extradition.  At  the  same  time,  the  importance  of 
these  treaties  is  not  to  be  lightly  estimated.  In  the  first  place,  it 
is  not  possible  to  regulate  a  priori  the  cases  in  which  extradition 
should  be  allowed,  at  least,  in  so  far  as  that  is  affected  by  the 


Digitized  by 


Google 


840  PUBUO  INTERNATIONAL  LAW 

gravity  of  the  crimes,  and  jtist  because  of  that  it  will  serve  h 
useful  purpose  to  unite  therewith  some  rules  that  will  be  gener- 
ally recognized,  that  we  may  not  fall  into  hasty  or  contradictory 
decisions  in  practice.  In  the  second  place,  by  the  establishment 
of  some  such  general  rules,  unprofitable  disputes  and  elaborate 
discussions  will  be  avoided,  and  officials  will  be  enabled  to  prose- 
cute criminals  with  more  celerity.  Lastly,  complete  reciprocity 
will  be  secured.  At  the  same  time,  it  should  not  be  overlooked 
that  such  treaties  have  assisted  the  development  of  our  subject 
in  the  most  marked  way. 

Bight  of  Asylum  in  Ambassadobs'  Hottses,  oa.  on  Boabd  Ship. 

§  154. 

No  right  of  asylum  can  be  claimed  for  the  house  of  ambassadors 
unless  there  be  some  special  concession  of  such  a  right  from  the 
state  to  which  they  are  accredited.  For  the  rights  of  extra-terri- 
toriality  which  ambassadors  enjoy  do  not  import  that  their  houses 
are  to  be  treated  as  if  they  were  really  beyond  the  territory,  but 
merely  as  protecting  the  person  of  the  ambassador  from  the 
jurisdiction  of  the  state  and  its  criminal  law.  Other  persons, 
who  do  not  enjoy  these  privileges  as  the  members  of  his  family 
do,  may  be  arrested  there.  But  in  such  cases  the  papers  of  the 
ambassador  must  remain  undisturbed,  and  notice  will  be  given 
to  the  ambassador  before  any  arrest  is  made,  so  as  to  avoid  doing 
any  violence  to  his  peculiar  rights.  It  will  not  now  avail  as  an 
argument  that  in  earlier  days  European  states  allowed  the  houses 
of  ambassadors  to  enjoy  the  right  of  asylum.  [See  supra,  p.  699, 
Beichsgericht  at  Berlin.] 

On  the  other  hand,  I  am  inclined  to  think  that  an  asylum  can 
be  afforded  to  fugitives  on  board  foreign  ships  of  war,  since  in 
this  case  there  is  not  a  mere  personal  extra-territoriality,  but  one 
that  is  inherent  in  the  thing  itself,  always  reserving  to  any  state 
the  right  of  opening  its  ports  to  foreign  ships  of  war  solely  on 
condition  that  they  diall  not  take  refugees  on  board,  and  also 
the  right  to  require  the  instant  departure  of  such  ships  of  war 
as  have  refugees  on  board. 
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00S6B0VB  V.  WINKX7. 
177  V.  8.  64. 

November  7,  1895,  Winney,  United  States  marshal  for  the 
Eastern  District  of  Michigan,  made  a  complaint  before  one  of 
the  police  justices  of  the  city  of  Detroit  within  that  district 
against  Thomas  Cosgrove  for  larceny  of  a  boat,  named  ±e  Au- 
rora, her  tackle,  etc.,  whereon  a  warrant  issued  for  his  arrest. 
Cos^ove  was  a  resident  of  Samia,  in  the  Province  of  Ontario, 
Dominion  of  Canada,  and  extradition  proceedings  were  had  in 
accordance  with  the  treaty  between  the  United  States  and  Great 
Britain,  which  resulted  in  a  requisition  on  the  Canadian  govern- 
ment, which  was  duly  honored,  and  a  surrendering  warrant  issued 
May  19,  1896,  on  which  Cosgrove  was  brought  to  Detroit  to  re- 
spond to  the  charge  aforesaid ;  was  examined  in  the  police  court 
of  Detroit;  was  bound  over  to  the  July  term,  1896,  of  the  re- 
corder's court  of  that  city;  and  was  by  that  court  held  for  trial, 
and  furnished  bail.  He  thereupon  went  to  Canada,  but  came 
back  to  Detroit  in  December,  1896. 

December  3,  1895,  a  capias  issued  out  of  the  district  court  of 
the  United  States  for  the  Eastern  District  of  Michigan,  on  an 
indictment  against  Cosgrove,  on  the  charge  of  obstructing  the 
United  States  marshal  in  the  execution  of  a  writ  of  attachment, 
which  was  not  served  until  December  10, 1896,  some  months  after 
Cosgrove  had  been  admitted  to  bail  in  the  recorder's  court 

Cosgrove  having  been  taken  into  custody  by  the  marshal  ap- 
plied to  the  district  court  for  a  writ  of  habeas  corpus,  which  was 
issued,  and  the  marshal  made  return,  and  the  cause  was  duly 
argued. 

The  court  entered  a  final  order  denying  the  application  and 
remanding  the  petitioner.  From  this  order  an  appeal  was  taken 
to  the  circuit  court  of  appeals,  and  there  dismissed,  whereupon 
an  appeal  to  this  court  was  allowed,  and  Cosgrove  discharged  on 
his  own  recognizance. 

The  district  judge  stated  in  his  opinion  that  it  appeared  ''that 
the  property,  for  the  taking  of  which  he  (Cosgrove)  is  charged 
with  larceny,  was  the  vessel  which,  under  the  indictment  in  this 
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court,  he  was  charged  with  having  xuilawfally  takoi  from  the 
custody  of  the  United  States  mardial,  while  the  same  was  held 
under  a  writ  of  attachment  issued  from  the  district  court  in  ad- 
miralty.'* 

And  further:  ''The  only  question  which  arises  under  this 
treaty  therefore  is  whether  upon  the  facts  stated  in  the  return 
which  was  not  traversed,  the  petitioner  has  had  the  opportunity 
secured  him  by  that  treaty  to  return  to  his  own  country.  If  he 
has  had  such  opportimity,  then  article  3  has  not  been  violated, 
either  in  its  letter  or  spirit,  by  the  arrest  and  detention  of  the 
petitioner.  It  is  conceded  that  he  was  delivered  to  the  authori- 
ties of  the  state  of  Michigan  in  May,  1896,  to  stand  his  trial  upon 
the  charge  of  larceny.  He  gave  bail  to  appear  for  trial  in  the 
recorder's  court  when  required  and  immediately  returned  to 
Canada.  On  December  10,  1896,  he  voluntarily  appeared  in  the 
state  of  Michigan,  of  his  own  motion,  and  not  upon  the  order  of 
the  recorder's  court,  or  at  the  instance  of  hk  bail,  and  while  in 
this  district  was  arrested.'' 

Mr.  Chief  Justice  Puller  delivered  the  opinion  of  the  court 

Article  three  of  the  Extradition  Convention  between  the 
United  States  and  Great  Britain,  promulgated  March  25,  1890, 
26  Stat.  1508,  and  section  5275  of  the  Revised  Statutes,  are  as 
follows: 

**  Article  III.  No  person  surrendered  by  or  to  either  of  the 
high  contracting  parties  shall  be  triable  or  be  tried  for  any  crime 
or  offense,  committed  prior  to  his  extradition,  other  than  the  of- 
fense for  which  he  was  surrendered,  until  he  shall  have  had  an 
opportunity  of  returning  to  the  country  from  which  he  was  sur- 
rendered." 

**Sec.  5275.  Whenever  any  person  is  delivered  by  any  for- 
eign government  to  an  agent  of  the  United  States,  for  the  pur- 
pose of  being  brought  within  the  United  States  and  tried  for  any 
crime  of  which  he  is  duly  accused,  the  President  ^lall  have  power 
to  take  all  necessary  measures  for  the  transportation  and  safe- 
keeping of  such  accused  person,  and  for  his  security  against  law- 
less violence,  until  the  final  conclusion  of  his  trial  for  the  crimes 
or  offenses  specified  in  the  warrant  of  extradition,  and  until  his 
final  discharge  from  custody  or  imprisonment  for  or  on  account 
of  such  crimes  or  offenses,  and  for  a  reasonable  time  thereafter, 
and  may  employ  such  portion  of  the  land  and  naval  forces  of  the 
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United  States,  or  of  the  imlitia  thereof,  as  may  be  necessary  for 
the  safekeeping  and  protection  of  the  accused." 

Cosgrove  was  extradited  under  the  treaty,  and  entitled  to  all 
the  immunities  accorded  to  a  person  so  situated;  and  it  is  ad- 
mitted that  the  offense  for  which  he  was  indicted  in  the  district 
court  was  committed  prior  to  his  extradition,  and  was  not  extra- 
ditable. But  it  is  insisted  that  although  he  could  not  be  extradited 
for  one  offense  and  tried  for  another,  without  being  afforded  the 
opportunity  to  return  to  Canada,  yet  as,  after  he  had  given  bail, 
he  did  so  return,  his  subsequent  presence  in  the  United  States 
was  voluntary  and  not  enforced,  and  therefore  he  had  lost  the 
protection  of  the  treaty  and  rendered  himself  subject  to  arrest  on 
the  capias  and  to  trial  in  the  district  court  for  an  offense  other 
than  that  on  which  he  was  surrendered,  and  this  although  the 
prosecution  in  the  state  court  was  still  pending  and  undeter- 
mined, and  Cosgrove  had  not  been  released  or  discharged  there- 
from. 

Conceding  that  if  Cosgrove  had  remained  in  the  state  of  Michi- 
gan and  within  reach  of  his  bail,  he  would  have  been  exempt, 
the  ai^ument  is  that,  as  he  did  not  continuously  so  remain,  and, 
during  his  absence  in  Canada,  his  sureties  could  not  have  followed 
him  there  and  compelled  his  return,  if  his  appearance  happened 
to  be  required  according  to  the  exigency  of  the  bond,  which  the 
facts  stated  show  that  it  was  not,  it  follows  that  when  he  actually 
did  come  back  to  Michigan  he  had  lost  his  exemption. 

But  we  cannot  concur  in  this  view.  The  treaty  and  statute 
secured  to  Cosgrove  a  reasonable  time  to  return  to  the  country 
from  which  he  was  surrendered,  after  his  discharge  from  cus- 
tody or  imprisonment  for  or  on  account  of  the  offense  for  which 
he  had  been  extradited,  and  at  the  time  of  his  arrest  he  had  not 
been  so  discharged  by  reason  of  acquittal ;  or  conviction  and  com- 
pliance with  the  sentence ;  of  the  termination  of  the  state  prose- 
cution in  any  way.  United  States  v.  Bauscher,  119  U.  S.  407, 
436. 

The  mere  fact  that  he  went  to  Canada  did  not  in  itself  put  an 
end  to  the  prosecution  or  to  the  custody  in  which  he  was  held  by 
his  bail,  or  even  authorize  the  bail  to  be  forfeited,  and  when  he 
re-entered  Michigan,  he  was  as  much  subject  to  the  compulsion  of 
his  sureties  as  if  he  had  not  been  absent. 

In  Taylor  v.  Taintor,  16  Wall.  366,  371,  Mr.  Justice  Swayne, 
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Bpeaking  for  the  court,  said :  ''When  bail  is  g^ven,  the  principal 
is  regarded  as  delivered  to  the  custody  of  his  sureties.  Their 
dominion  is  a  continuance  of  the  original  imprisonment  When- 
ever they  choose  to  do  so,  they  may  seize  him  and  deliver  him 
up  in  their  discharge ;  and  if  that  cannot  be  done  at  once,  they 
may  imprison  him  until  it  can  be  done.  They  may  exercise  their 
rights  in  person  or  by  agent.  They  may  pursue  him  into  another 
state;  may  arrest  him  on  the  Sabbath;  and,  if  necessary,  may 
break  and  enter  his  house  for  that  purpose.  The  seizure  is  not 
made  by  virtue  of  new  process.  None  is  needed.  It  is  likened 
to  the  rearrest  by  the  sheriff  of  an  escaping  prisoner.  In  6  Mod- 
em, 231,  it  is  said:  'The  bail  have  their  principal  on  a  string, 
and  may  pull  the  string  whenever  they  please,  and  render  him 
in  their  discharge.'  The  rights  of  the  bail  in  civil  and  criminal 
cases  are  the  same.  They  may  doubtless  permit  him  to  go  beyond 
the  limits  of  the  state  within  which  he  is  to  answer,  but  it  is  un- 
wise and  imprudent  to  do  so;  and  if  any  evil  ensue,  they  must 
bear  the  burden  of  the  consequences,  and  cannot  cast  them  upon 
the  obligee." 

We  think  the  conclusion  cannot  be  maintained  on  this  record 
that,  because  of  Cosgrove's  temporary  absence,  he  had  waived  or 
lost  an  exemption  which  protected  him  while  he  was  subject  to 
the  state  authorities  to  answer  for  the  offense  for  which  he  had 
been  extradited. 

The  case  is  a  peculiar  one.  The  marshal  initiated  the  prosecu- 
tion in  the  state  courts,  and  some  weeks  thereafter  the  indictment 
was  found  in  the  district  court  for  the  same  act  on  which  the 
charge  in  the  state  courts  was  based.  The  offenses,  indeed,  were 
different,  and  different  penalties  were  attached  to  them.  But  it 
is  immaterial  that  Cosgrove  might  have  been  liable  to  be  prose- 
cuted for  both,  as  that  is  not  the  question  here,  which  is  whether 
he  could  be  arrested  on  process  from  the  district  court  before  the 
prior  proceeding  had  terminated  and  he  had  had  opportunity  to 
return  to  the  country  from  which  he  had  been  taken. 

Or,  rather,  whether  the  fact  of  his  going  to  Canada  pending 
the  state  proceedings  deprived  him  of  the  immunity  he  possessed 
by  reason  of  his  extradition  so  that  he  could  not  claim  it  though 
the  jurisdiction  of  the  state  courts  had  not  been  exhausted;  he 
had  come  back  to  Michigan ;  and  he  had  had  no  opportunity  to 
return  to  Canada  after  final  discharge  from  the  state  prosecution. 
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We  are  of  the  ppinion  that,  under  the  circumstances,  Cosgrove 
retained  the  right  to  have  the  offense  for  which  he  was  extradited 
disposed  of  and  then  to  depart  in  peace,  and  that  his  arrest  was 
in  abuse  of  the  high  process  under  which  he  was  origindUy 
brought  into  the  United  States,  and  cannot  be  sustained. 

Final  order  reversed  and  cause  remanded  with  a  direction  to 
discharge  petitioner. 
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